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PREFACR 


The  IttTOfmble  reception  and  marked  approbation  giTen  io  fhe 
first  Tolmne  of  this  series,  and  the  decided  indorsement  giyen 
the  plan  hj  the  jndiciazy,  leading  members  of  the  profession, 
and  the  press  generally,  haye  stimulated  me  to  do  m j  ntmost  to 
render  these  reports  worthy  of  the  regard  and  favor  thus  mani- 
fested. The  general  plan  of  the  work  has  been  indicated  in  the 
introduction  to  the  first  Tolume,  and  that  will  be  adhered  to 
consistently  and  faithfully.  As  was  stated  there,  particular  ef- 
forts will  be  bestowed  on  the  syllabus  of  the  cases,  in  order  to 
have  it  truly  mirror  the  decision  of  the  court.  The  profession 
are  too  well  aware  how  deceptiTC,  sometimes,  a  syllabus  is; 
that  either  it  leaves  out  a  material  fact  on  which  the  decision 
was  based,  or  that  it  states  a  proposition  too  broadly  where  an 
important  limitation  should  be  made,  and  not  seldom  is  a 
material  point  omitted. 

The  necessity  and  the  utility  of  a  carefill  revision  of  the  syl- 
labi will  be  very  apparent  by  a  comparison  of  some  of  the  i^Uabi 
of  this  volume  with  those  of  the  original  reports.  For  the  sake 
of  illustration,  I  will  here  put  in  juxtaposition  the  syllabus  in 
the  case  of  Ludlow  v.  Simond : 


[9  Am.  n«o.  991.] 

nnoHASoa  aw  Svbitt.— Whan  »  mmtj 
bound  hlTnimlf  to  make  good  »  deflcleney 
•rlaliig  from  »  nle  of  goods  oonilgned  io 
the  coReepo&dent  of  the  creditor,  who  hed 
entire  eontrol  of  the  ooniigimient, »  nle  by 
the  coaeignee  et  another  iilaoe  than  that 
agreed  %n  releaeea  the  surety. 

JuxxsDXOTXOM  OF  EQvrTT  HI  Hattsbs  of 
AccouMT.— Although  there  may  be  a  remedy 
at  law  In  matters  of  account,  yet,  If  the  re- 
lief be  donbtful  or  tuadeqnate,  equity  wUl 
entertain  the  bill,  in  order  the  more  eflbetii- 
ally  to  give  relief  generally. 

SXJBCU'ilOll   OF    BXAIiKD    iMtDtUMSMT    BT 

Bbtebal.— Where  several  parties  should 
nnlte  In  the  execution  of  a  sealed  Instrih 
meat,  they  may  use  and  adopt  the  samesesL 


p  Cados's  Cisas,  1.] 

If  a  surety  engage  to  make  Mod  fhe  de- 
fldeacj  arising  ftom  a  sale  <«  goods  at  a 
given  place,  and  consigned  to  Oie  eorres 
pondent  of  ttie  person  to  whom  the  seoutlty 
Is  given,  who  has  the  whole  control  of  the 
adventure,  a  sale  bjthe  eonslgnee  at  another 
place  releases  the  surety.  Iliough  relief  at 
Uw  may  be  had,  vel  If  II  be  doubtful, 
equity  wUlieialBlbinbUl. 


This  case,  as  will  be  seen  from  the  note,  is  regarded  as  an  im-^ 
portant  one  on  the  obligation  of  a  surety,  and  on  the  point  of 
equitable  jurisdiction.  It  will  be  observed  that  the  syllabus  of 
the  original  report  very  inadequately  gives  the  point  decided  by 
the  court  in  regard  to  the  jurisdiction  of  equity.    It  will  also  be 
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seen  that  it  omits  a  material  point,  in  regard  to  the  execution  of 

a  sealed  instroment,  which  was  raised  in  the  case.    And  the 

case  was  cited  on  this  very  point  in  the  64th  vol.  N.  Y.  Reports, 

nearly  seventy  years  subsequently;  and  it  is  also  cited  on  the 

same  point  by  Parsons  on  Partnership. 

Again,  in  case  of  Hare  y.  Fvury^  the  syllabus  may  be  thus  com* 

pared: 

[a  AX.  X>aa.  868.] 

BlOOVXBT    OT     MmHB    PbOVBI    AOAnR 

JoiiiT>TKicAifT  -^oint-teasatt  or  tenanti  in 
eommon,  reccvering  la  ^eetmtat,  wt  bomid 
to  obtain  poweealon  under  the  proper  writ 
or  otlierwiM ;  and  In  oMe  thegr  neglect  to  do 
■o»  they  will  be  limited  to  •  reoovery  of 
meene  proflti  to  e  reeMneble  time  after 
judgment,  which  In  this  ceee  wee  held  to  be 
A  month. 


[8  Tkatm,  li) 

OenenUjt  in  treiBiiM,  th*  pUiatur  aiaj 
reeorer  meene  profln  forsoeh  time  ea  the 
defendant  may  ha^e  been  in  poMeartoa; 
but  in  the  caae  of  jolat-teafinti  or  tenanta 
in  eommon«  leeoveciaa  in  cdeetment«  they 

ible  tia 


are  reetrioted  to  a  reaaonabie  tisM  after 
ladcment. 


Here,  it  will  be  seen  that  I  have  omitted  the  general  propo- 
sition stated  in  the  original  syllabus,  because  it  was  a  principle 
necessarily  assumed  in  the  decision  of  the  case,  and  about  which 
there  was  no  question;  and  it  will  also  be  seen  that  the  original 
syllabus  entirely  omits  a  very  important  point,  viz. :  what  reason- 
able time  was  held  to  be  in  this  case.  These  are  illustrative 
examples,  showing  how  little  dependence  can  be  placed  on  the 
syllabi  in  some  of  the  reports,  and  how  often  they  fail  to  be  a 
faithful  index  of  the.  court's  decision. 

Again,  it  may  be  noticed  how  important  it  is  to  examine  th« 
subsequent  modifications  or  limitations  placed  on  cases  which 
have  been  frequently  cited  in  text-books  and  other  authorities 
This  I  regard  as  one  of  the  most  essential  and  useful  features 
in  a  series  like  the  present,  and  a  most  responsible  duty  for 
myself  in  the  compilation  and  annotation  of  the  cases.  For  ex- 
ample,  the  case  of  Dusenbury  y.  EUis^  2  Am.  Dec.  144,  has  bees 
regarded  as  a  leading  case  in  New  York,  and  generally  cited  else- 
where, on  the  personal  liability  of  an  sgent;  but  it  will  be  o\h 
served  in  a  note  to  that  case,  that  it  has  been,  in  recent  decisions 
in  the  court  of  appeals  of  New  York,  construed  and  somewhat 
modified.  So  in  regard  to  the  case  of  Seixas  t.  Woods,  2  Am. 
Dec.  215;  it  has  been  for  a  long  time  cited  on  the  doctrine  of 
warranty  in  the  sale  of  personal  property.  It  will  be  found  that 
late  decisions  in  New  York  have  materiiJly  modified  the  doctrine 
of  that  case. 

It  is  noticeable  in  the  present  volume  that  there  are  a  large 
number  of  cases  on  marine  insurance,  but  this  is  very  account- 
able when  we  consider  the  period  when  those  decisions  were 
made,  which  followed  a  great  European  war,  out  of  which  many 
important  maritime  questions  arose;  and  the  principles  of  our 
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Uw  of  marine  insuzanoe  were  then  eitabliBhed  hj  ebboiate 
and  learned  dedsions  of  our  early  jndgea,  partieiilar^  thoee  in 
New  York  and  PennsylTania. 

I  have  to  express  my  obligation  to  many  members  of  the 
judiciary  and  the  profession  generally,  for  their  kind  sngges- 
tionsy  and  in  some  instances  for  yery  material  aid  in  the  selec- 
tion of  important  cases,  and  it  is  hoped  in  a  short  time  that  we 
may  be  able  to  haTe  corresponding  members  in  erery  state,  to 
whom  ref erenee  m^y  be  made  for  adnoe  and  suggestions. 

J.  PBOFFATT. 

§UM  FBAX GISOO^ 
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GOMMONWBALTH  V.  HUTOHINBON. 

[IMIM.7.] 

CtaHFinNOT  OF  WiTKBas  IN  TRIAL  FOB  FoBOBBY.— The  pefBOB  irbom 
iiiBtniment  ia  alleged  to  have  been  f  oiged  ia  not  a  eompetent  witneae 
to  prove  the  iorgeryt  nnleaa  the  inatnunent  aaid  to  have  been  f  oiged  la 
pfrodaoed  at  the  trial 

Ibdiotmebt  for  foigexy  contaiiimg  two  oounts.  The  first 
charged  the  defendant  with  the  foigexy  of  a  promisBoxy  note 
purporting  to  be  made  by  one  Samuel  Oastle,  and  payable  to 
the  defendant  or  his  order;  the  second  charged  him  with  utter- 
ing and  publishing  the  same.  The  defendant  pleaded  not 
guilty. 

The  ailomeif'generalf  SuUivan,  being  unable  to  produce  the 
note  on  behalf  of  the  prosecution,  offered  to  prove  by  the  testi- 
mony of  three  witnesses,  that  the  defendant  had  shown  them 
an  instrument  as  described  in  the  indictment,  purporting  to  be 
the  promissoxy  note  of  Samuel  Castle;  that  the  witnesses  read 
the  same,  and  that  the  defendant  offered  to  sell  it  as  and  for 
the  genuine  note  of  Castle;  and  that  Castle  was  present  and 
ready  to  testify  that  he  had  never  made  any  promissoxy  note 
whatever  to  the  defendant;  and  he  asked  that  Castle  and  the 
other  persons  might  be  sworn  to  testify  on  behalf  of  the  prose- 
cution. 

Ives,  for  the  defendant,  objected  to  the  evidence,  unless  the 
note  was  produced;  he  also  objected  to  Castle  as  a  witness,  on 
the  ground  that  the  person  whose  note  is  said  to  have  been 
forged  is  in  no  case  competent  to  prove  the  foxgexy,  unless  he 
has  a  release  or  has  paid  the  contents  of  the  note. 
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nie  Oourt,  Stbovo,  Sedgwick,  Sswall,  axid  Thaghib,  JJ.,^ 
did  not  decide  whether  there  might  not  be  cases  in  which  a^ 
forgery  might  be  proved  without  producing  the  instrument 
alleged  to  be  forged,  but  they  were  clearly  and  unanimously  of 
opinion  that  the  person  whose  instrument  is  alleged  to  haye* 
been  forged  is  not  a  competent  witness  unless  the  instrument 
is  produced  at  the  triaL 

And  that  although  they  beUered  it  to  be  now  settled  m 
England  that  the  person  whose  instrument  is  said  to  have  been» 
forged  is  not  a  competent  witness  to  proTe  the  f oigery,  yet  the* 
practice  had  for  a  long  time  been  otherwise  in  this  state,  and 
from  a  supposed  necessity;  that  is,  from  the  impossibility  ordi* 
narily  of  proying  the  forgexy  without  Us  testimony;  but  they 
had  never  known  this  done,  unless  the  instrument  was  pro* 
duced;  that  in  thus  departing  from  the  decisions  of  the  courts' 
of  law  in  England,  which  appear  to  have  been  grounded  oi^ 
pretty  strong  and  substantial  reasons,  we  haTe  gone  far  enough,, 
perhaps  too  far;  that  although  they  considered  themseWes 
bound  by  the  decisions  of  our  own  courts,  which  were  contrary 
to  or  difTerent  from  those  of  the  English  courts,  yet  they 
thought  to  extend  the  principle  beyond  what  had  been  already 
decided,  to  the  length  now  contended  for,  would  be  yeiy 
dangerous  in  its  consequences;  and  that  no  reasons  from  ne* 
eessity,  conyenience,  or  public  policy  required  it. 

The  testimony  of  Castle  being  rejected,  without  which  it  was,  ia 
the  present  case,  impossible  to  proye  the  forgery,  the  jury  w«r» 
directed  to  find  the  defendant  not  guilty,  which  they  did  in- 
stantet; 

In  ComniKmwealth  y.  SneU,  8  Mass.  82»  it  wu  held  that  npon  the  trial  of 
an  indictment  for  paasingafoiged  infltroment,  vhen  the  inetrnment  alleged 
to  have  been  forged  had  been  secreted  to  protect  the  offender,  the  person 
whose  name  was  chai^d  to  have  been  forged,  and  who  had  seen  and 
copied  the  instniment,  was  a  competent  witness  to  prove  the  instnunent 
forged,  and  the  production  of  the  instrument  itself  was  dispensed  with. 

The  court  in  this  case  say:  "The  defendant's  counsel  cited  the  case  of 
Commonwealth  v.  HtUcJunaon,  where  Castle,  whose  note  waa  alleged  to  have 
been  forged,  was  rejected  as  an  incompetent  witness,  because  the  note  waa 
not  produced.  But  in  that  case  the  witness  had  never  seen  the  note,  and 
the  present  court  was  informed  by  one  of  the  judges  present  at  that  trial, 
that  the  ground  of  the  decision  was  on  the  incompetence  of  the  evidence 
under  all  the  circumstances  of  that  case,  as  it  was  admitted  by  the  attorney* 
general  that  he  had  no  other  evidence." 

*  The  ooQxt  m»  compoeed  of  five  nMrnbcn,  Fnnds  Daiw,  Ohl«f  Jnslloe^  B1iimo» 
Strong,  Theodore  Sedgwick,  Baxnuel  Bewail,  and  George  Thaeher* 
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Commonwealth  v.  Bailet. 

[1  iCAM.6a.] 

DnCBIPTlOH  OF  FoBOED  INSTRUMEKT.— In  an  indictment  for  loigoiy» 
f^ll^ng  an  instrument  to  be  "  in  the  words  and  figures  following^"  a 
strict  recital  is  necessary;  but  the  number  of  a  bank  bill  and  the  mar* 
ginal  fignxes  indicating  its  amount,  not  being  parts  of  the  bill,  need  not 
be  set  out  in  the  indictment. 

Lnnonanr  of  the  defendant  for  uttering  a  forged  end  ootin- 
terfeit  bill  of  the  Maine  bank  of  &we  dollars.  In  this  eaae  it 
1788  alleged  in  the  indictment  that  the  forged  bill  was  in  the 
words  and  figures  following^  Tiz. : 

''B.  No.  287.  FiTO  dollars.  The  president,  directors,  and 
company  of  the  Maine  bank  promise  to  pay  N.  Shaw,  or  bearer, 
five  dollars,  on  demand.  Portland,  the  seventh  day  of  Febru- 
ary, 1803.    D.  Hale,  cashier,  Sam.  Freeman,  president." 

The  bill  produced  and  offered  in  OTidence  had  on  it,  between 
the  words  ''fiTe"  and  ''dollars,"  at  the  top,  the  representation 
of  an  eagle,  with  the  figure  fiye  in  it;  on  the  left,  just  oyer  the 
signature  of  the  cashier,  was  the  likeness  of  a  fish  with  the 
figure  fiye  inscribed;  and  on  the  right  margin  of  the  bill  was  an«^ 
other  figure  fiye. 

Athmun^  for  the  defendant,  olqeoted  to  the  bill  being  giyen 
in  eyidence  to  the  jury,  on  account  of  the  yarianoe,  contending 
that  as  this  indictment  is  drawn,  a  strict  recital  was  necessazy. 
The  indictment  undertakes  to  set  out  the  words  and  figures  of 
the  bill;  but  the  figure  fiye,  which  is  in  three  different  places  on 
the  faill  produced,  and  is  used  and  intended  to  designate  ita 
denomination  and  amount,  is  wholly  omitted  in  the  indictments 

The  Oourt,  Daxa,  0.  J.,  Stbokg,  Sedgwick  and  Thaohbb,  JJ.^ 
agreed  to  the  principle  contended  for  by  the  defendant's  coun- 
sel, but  held  that  it  did  not  apply  to  his  case.  They  said  that 
the  number  of  the  bill,  and  the  words  and  figures  in  the  mar- 
gin, were  not  parts  of  the  bill,  but  merely  marks  superadded  for 
the  conyenience  of  the  bank,  or  of  the  holder  of  the  bill,  and,, 
therefore,  not  necessaiy  to  be  set  out  in  an  indictment  in  any 
ease.  The  whole  bill,  all  that  is  evidence  of  a  contract,  is  set 
out;  and  set  out  truly  and  precisely. 

In  the  case  of  CommonweaUh  y.  Stow,  1  Mass.  54,  a  strict  rsdtal  was  held 
necessaiy  in  an  indictment  for  forgery  aUeging  an  instrument  to  he  in  the 
words  and  figures  following.  As  confirming  the  principal  case,  see  United 
StaUs  y.  FiHer,  4  Bia.  59;  State  y.  Callendme,  8  Iowa,  288;  SuUe  v.  Brigg^^ 


4  FoBD  V.  Eetth.  [Mass. 

34  Tt  001}  ffanyoUm ▼.  SkOe,  8 Ind.  336;  8taU  v.  Cbrr, 5N.  H.  867;  People 
T.  FrankUn,  3  Johns.  Cos.  299;  Cfriffln  y.  ^SltcUc,  14  Ohio  St  55;  Comnio*. 
^cwo&A  y.  Taylor,  5  Cosh.  605.  In  the  case  of  CommomeeaUh  y.  Stevems^  I 
Mass.  203,  the  court  again  held  that  the  number  of  a  bank-bill,  and  the 
^ordfl  at  the  top  of  it  expressing  its  amount,  need  not  be  set  out  in  the  in- 
^ctment  for  foigery,  and  cited  the  principal  case  as  anthoritj. 


FOBD   V.   ESITH. 

[1  Xam.  us.] 

Bbcovert  bt  Surety  against  Principal.— A  soxety  is  entitled  tote* 
coyer  from  his  principal  for  money  paid  by  the  surety  on  behalf  of  the 
principal,  on  a  usurious  contract  made  by  the  principal^  and  althou^ 
the  latter  might  haye  ayoided  such  contract. 

AonoN  of  indebitatus  assumpsit  for  money  had  and  reoeiyed, 
4o  which  the  defendant  pleaded  the  general  iasne. 

Whitman,  for  the  plaintiff,  stated  the  case  as  follows:  That 
'the  defendant,  Dayid  Keith,  desiring  to  borrow  money,  author- 
ized one  George  Keith,  Jr.,  to  procure  it  upon  such  terms  as  he 
thought  proper,  and  to  sign  notes  for  said  David  Keith,  for  the 
payment  of  any  moneys  so  procured;  that  George  Keith  accord- 
ingly borrowed  of  one  Winslow  a  sum  of  money  for  the  defend- 
ant, and  executed  a  negotiable  promissoiy  note  for  the  payment 
thereof,  signed  by  the  said  George  for  the  defendant,  and  also 
\)j  the  pluntiff  and  one  Samuel  Jones  and  the  said  Gteorge 
Keith;  that  Winslow  indorsed  the  note  to  one  Palmer,  who  de- 
manded the  contents  of  the  present  plaintiff,  which  he  paid  to 
Palmer,  and  brought  this  action  against  the  defendant  to  recover 
the  amount.  The  counsel  conceded  that  the  money  was  loaned 
\ipon  a  usurious  contract,  but  contended  that,  as  plaintiff  had 
no  knowledge  of  that  fact  at  the  time  he  signed  the  note,  or 
iRrhen  he  paid  its  contents  to  the  indorsee,  it  could  be  no  objec- 
tion to  his  recovery  against  the  defendant. 

Parsons,  for  the  defendant,  said  that,  according  to  the  state- 
ment  made  by  plaintiff's  counsel,  he  was  not  entitled  to  recover 
in  the  present  form  of  action;  that  the  declaration  should  have 
l>een  for  money  laid  out  and  expended.  The  court  being  clearly 
of  the  same  opinion,  the  plaintiff  had  leave  to  amend;  where* 
upon  counsel  for  plaintiff  immediately  added  to  the  declaration 
^  count  for  money  laid  out  and  expended.  Defendant's  coun* 
sel  then  objected  to  the  plaintiff's  proving  any  part  of  his  case, 
because  it  appeared  from  his  own  statement  that  the  money 
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"was  paid  npon  a  Toid  contract;  bat  the  court  admitted  the  evi* 
dence. 

It  appeared  in  evidence  that  Greorge  Keith  had  general  an- 
thoritj  to  make  contracts  for  the  defendant;  that,  at  the  time 
the  money  was  borrowed  from  Winslow,  defendant's  necessity 
was  so  great  that  he  told  his  agent  to  hire  money  at  any  rate; 
that  defendant's  agent  had  hired  the  money  for  which  the  note 
was  given,  upon  a  uaniious  contract  made  by  him  with  Wins* 
low.  There  was  no  evidence  that  the  plaintiff  knew  of  the  cor* 
rapt  agreement  at  the  time  of  making  the  note;  but  it  was  tes- 
tified that  prior  to  paying  the  note  to  Palmer,  George  Keith  had 
informed  plaintiff  that  the  contract  was  usurious. 

Defendant's  counsel  made  two  points:  1.  That  the  agent  haci 
no  authority  to  bind  his  principal  to  an  illegal  contract;  2. 
That  the  contract  being  utterly  void,  and  neither  the  principal 
nor  sureties  being  bound  to  pay  the  note,  the  plaintiff,  by  vol* 
untarily  paying  money  upon  a  void  contract,  of  which  he  had 
notice,  could  not  compel  the  principal  to  refund. 

Whiimany  in  reply,  urged  that  the  defendant  did  in  fact  au* 
thorize  his  agent  to  hire  money  at  any  rate,  and  although  de- 
fendant might  have  disputed  the  note,  yet  he  was  not  obliged 
to,  and  did  not  do  so  till  this  action  was  brought;  that  even  if 
plaintiff  knew  the  contract  was  usurious,  still  he  ought  to  re- 
cover from  defendant  the  sam  paid  upon  a  note  executed  for 
him,  and  at  his  request. 

Stboho,  J.,  who  charged  the  jury,  after  stating  the  case  and 
the  points  in  defense,  said  that  as  to  the  authority  of  George 
Keith  to  make  a  usurious  or  illegal  contract,  it  was  in  evi- 
dence that  he  had  a  general  authority  to  make  contracts  for 
his  principal;  and  he  thought  it  ought  to  be  presumed  that 
the  agent  made  the  contract  which  the  principal  intended; 
but  whether  it  be  so  or  not,  shall  the  defendant  say,  as  a  de- 
fense to  the  present  action,  that  he  did  not  authorize  his  agent 
to  make  such  a  contract?  He  thought  not.  Then  as  to  the 
notice  to  the  plaintiff  subsequent  to  the  contract,  and  be- 
fore he  paid  the  contents  of  the  note,  what  is  the  defense? 
The  defendant  says  :  *'  It  is  true  the  money  was  borrowed  for 
me.  I  received  it  and  had  the  benefit  of  it.  I  requested  you 
to  become  my  surety  and  sign  the  note,  and  you  have  paid  the 
contents;  yet,  as  I  had  a  legal  right  to  avoid  the  note,  you  shall 
not  recover  el  me."  Will  the  law  permit  the  defendant  to  get 
rid  of  the  present  action  on  such  grounds?    He  presumed  ii 
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would  not.  No  man  is  bound  to  take  advantage  of  a  penal  law, 
and  ayoid  a  contract  which  he  ought  in  equity  to  perform.  The 
plaintiff  was  under  no  obligation  to  dispute  the  payment  of  the 
note  which  he  had  given;  and  nothing  could  have  excused  the 
defendant  but  his  giving  express  notice  to  the  plaintiff  that  he, 
the  defendant,  himself  did  not  mean  to  pay  the  contents  of  the 
note,  and  forbidding  the  plaintiff  to  do  it;  and  this,  he  said, 
was  the  opinion  of  a  majority  of  the  court. 
The  jury  found  for  the  plaintiff. 

Stbomo,  Ssdowiok,  Sbwall  and  Thighs,  JJ.,  present. 


Terry  et  al.  v.  Foster. 

(1  Ham.  145.] 

BXOLUSION  OF  Child  from  Share  in  Testator's  Estate.— Where  a 
testator  in  his  will  makes  such  an  allusion  to  a  child  as  to  show  that 
he  had  not  foigotten  to  consider  such  child  in  the  distrihntion  of  his 
estate,  it  will  be  sufficient  to  exclude  such  child  from  a  distribntiYe 
share  in  the  estate  of  the  testator,  and  it  is  not  necessary  that  the  child 
should  hare  a  legacy  in  the  wilL 

Appeal  from  a  decree  of  the  probate  court.  The  appellants 
were  the  grandchildren  of  Nathaniel  Foster,  deceased,  who 
made  his  last  will  and  testament  on  the  seventh  of  May,  1791, 
«t  which  time  the  mother  of  the  appellants,  Mrs.  Terry,  the 
daughter  of  the  testator,  was  dead;  the  appellants  claimed  an 
equal  proportion  in  the  estate  of  their  grandfather,  the  testator, 
as  though  he  had  died  intestate,  alleging  that  they 'had  no 
legacy  given  them  in  the  will.  But  the  probate  judge  was  of 
opinion  that  a  legacy  had  been  given  them  in  the  will,  and  de- 
creed that  the  will  should  stand. 

The  appellees  were  the  sons  and  principal  devisees  of  the 
testator,  and  were  appointed  his  executors,  and  charged  with 
the  payment  of  divers  small  l^aoies  to  his  children  and  grand- 
children. 

After  the  usual  preamble,  the  testator  says:  ''  As  to  my  tem- 
poral estate,  which  God  hath  given  me,  after  all  my  just  debts 
ehall  be  paid  by  my  executors,  whom  I  shall  hereafter  name,  I 
jgive  as  followeth."  He  then  devises  his  real  estate  to  his  two 
aons,  the  appellees;  then  follows  a  bequest  to  each  of  the  chil- 
dren of  his  son  John  Foster,  deceased.  Then  follows  the  clause 
upon  which  the  question  in  this  case  arose,  and  which  is  in  the 
following  words:  "Item,  I  give  to  my  daughter  Mary  Russell 
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fiTe  dollarsy  and  to  my  daughter  Busliop  five  dollars,  to  my 
.grandchildren  of  my  daughter  Terry,  deceased,  to  be  paid  to 
them  when  the  youngest  of  them  come  of  age."  He  next  be- 
queathed to  his  daughter  Martin  ten  dollars,  to  his  daughter 
Abigail  a  certain  sum  of  money  and  an  annuity  during  widow- 
hood, and  to  his  two  sons,  the  appellees,  his  farming  tools,  and 
the  stock  on  his  farm,  etc.,  to  pay  debts  and  legacies.  Finally 
he  appoints  the  appellees  his  executors  and  residuary  legatees; 
•and  concludes  by  saying  that  '*  as  he  has  now  done  what  he 
thinks  absolutely  necessaiy  for  the  good  of  his  dear  family,  and 
ior  the  peace  and  welfare  of  their  temporal  good  and*  happiness, 
lie  recommends  to  them,  as  their  dying  father,  to  liye  in  loye 
^and  peace,  etc.,  etc. 

AUomey-general  SuUwan^  ior  the  appellants,  relied  on  the 
«atutes  of  1783,  c.  24,  wherein  it  was  enacted,  "  that  any 
child  or  children,  or  their  legal  representatives  in  case  of  their 
death,  not  having  a  legacy  given  him,  her,  or  them,  in  the  will 
of  their  father  or  mother,  shall  have  a  proportion  of  the  estate 
of  their  parents  assigned  unto  him,  her,  or  them,  as  though 
«uch  parent  had  died  intestate;  provided  such  child,  children, 
or  grandchildren,  have  not  had  an  equal  proportion  of  the  de- 
ceased's estate  bestowed  on  him,  her,  or  them,  in  the  deceased's 
lifetime.''  And  he  contended  that  the  appellants  had  nothing 
given  them  in  the  will,  and,  therefore,  were  entitled,  by  the  ex- 
press words  of  the  statute,  to  come  in  for  a  distributive  share 
of  the  testator's  estate,  in  the  same  manner  as  though  he  had 
<died  intestate. 

• 

Farsona,  for  the  appellees,  contended  that  there  was  a  legacy 
given  to  the  appellants;  that  the  sum  of  five  dollars  was  be- 
queathed to  them;  and  that  their  case  was  not  within  the  mean- 
ing and  intent  of  the  statutes.  He  cited  the  act  of  12  W. 
m,  chap.  7,  sec.  2,  passed  in  1700,  which  enacted  "that  any 
child  or  children  not  having  a  legacy  given  them  in  the  will  of 
their  father  or  mother,  every  such  child  shall  have  a  proportion 
of  the  estate  of  their  parents  given  and  set  out  unto  them  as 
the  law  directs  for  the  distribution  of  the  estates  of  intestates; 
provided  such  child  or  children  have  not  had  an  equal  propor- 
tion of  his  estate  bestowed  on  them  by  the  father  in  his  life- 
time." But  the  preamble  shows  the  intent  and  object  of  the 
enacting  clause,  and  has  uniformly  been  considered  by  the 
courts  of  law  as  limiting  the  same;  it  is  as  follows:  **  Whereas, 
through  the  anguish  of  the  deceased  testator,  or  through 
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8olioitoii8  inientiony  thoagh  in  health,  or  through  the  OTersighi 
of  the  Bcribe,  some  of  the  testator's  children  are  omitted  or  not. 
mentioned  in  the  will,  many  children  also  being  bom  after  the 
making  of  the  will,  though  in  the  lifetime  of  their  parents/' 
He  argued  that,  considering  both  the  preamble  and  the  enact- 
ing clause,  it  was  intended  that  it  should  appear  from  the  will 
that  the  testator  had  not  omitted  any  of  his  children  from  foi^ 
getfnlness;  and  that  naming  the  appellants  in  this  case,  showed 
that  the  testator  had  not  forgotten  them;  it  was  immaterial 
whether  he  gave  them  anything  or  not.  The  act  of  1784  did 
not  repeal  the  former  act;  th^y  were  in  pari  materia,  and  should 
be  construed  together  in  deciding  the  case. 

SxwALL,  J.  The  question  is,  whether,  under  the  statutes,  the 
appellants  are  entitled  to  a  portion  of  the  estate  of  the  testator^ 
as  though  he  had  died  intestate.  This  question  depends  upon 
the  construction  of  the  statutes  on  this  subject,  as  applicable 
to  that  clause  in  the  will  in  which  the  api>ellants  are  mentioned. 
The  statute  of  1784  is  a  revision  of  the  ancient  statute,  but 
does  not  repeal  it;  they  being,  therefore,  in  pari  materia,  are 
to  be  considered  and  construed  together;  and  although  the  act 
of  1784  omits  the  preamble  contained  in  the  first  act,  yet  I 
think  it  ought  to  be  considered  as  applying  to  the  new  stat- 
ute. I  am  of  opinion  that  any  child  or  grandchild  being 
noticed  or  mentioned  in  a  will  is  sufficient,  and  that  the 
statutes  extend  to  cases  of  entire  omission  only.  I  am 
doubtful  whether  any  legacy  is  given  in  this  will  to  the  appel- 
lants; but  I  do  not  think  it  necessary  to  decide  that  ques- 
tion; for  whether  there  be  or  not,  upon  what  I  think  is  the  true 
construction  of  the  statutes,  the  appellants  are  not  entitled  to 
come  in  for  distribution;  and,  therefore,  the  decree  of  the 
judge  ought  to  be  affirmed. 

Sedowige,  J.  Upon  looking  into  the  will,  it  appears  to  have 
been  made  with  great  deliberation.  The  testator  disposes  of 
all  his  worldly  property;  expresses  great  solicitude  and  anxiety 
for  his  family;  and  he  seems  to  have  done  eveiything  for  them 
which  he  thought  it  possible  for  him  to  do.  To  decide  the 
question  before  the  court,  it  will  be  useful  to  go  back  to  the 
determination  of  the  legislature  on  this  subject.  As  the  statute 
of  1700  was  a  new  law,  abridging  the  right  which  persons  had 
to  dispose  of  their  property  by  will,  it  could  not  extend  to 
grandchildren  until  the  legislature  had  expressly  declared  it. 
Having  declared  it,  the  case  of  grandchildren  is  to  be  con* 
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Bidered  as  coming  within  the  reasons  of  the  proTisions.  Those 
xeasons  are  stated  in  the  preamble,  and  onght,  in  mj  opinion, 
to  limit  and  restrain  the  enacting  clause,  in  the  manner  stated 
hj  my  brother.  I  haTe  no  doubt  that  the  law  of  1784  was  for 
the  same  purpose  as  the  other  statute,  and  that  it  was  not  in- 
tended to  narrow  the  power  of  disposing  of  property  by  will, 
but  left  that  power  precisely  as  it  stood  preyious  to  the  statute. 
Look  at  the  will.  The  grandchildren  were  not  excluded  from 
the  mind  of  the  testator.  He  had  not  forgotten  them.  He 
makes  a  complete  disposition  of  all  his  property.  This  shows 
that  he  did  not  intend  his  grandchildren  should  oome  in  for 
their  equal  proportion.  I  am  not  prepared  to  say  that  there 
is  not  a  legacy  given  them;  but,  on  the  contrary,  I  am  inclined 
to  think  there  is,  and  that  the  sum  is  five  dollars,  that  sum 
being  mentioned  and  given  to  each  of  the  testator's  daughters 
named  in  the  same  clause  with  the  grandchildren,  the  appel- 
lants. Whether  this  be  so  or  not,  I  think,  for  the  reasons 
given,  that  the  appellants  are  not  entitled  to  a  distributive 
share,  and,  therefore,  that  the  decree  of  the  judge  of  probate 
must  be  affirmed. 

Stbono,  J.  I  concur  with  my  brothers  in  the  construction  of 
the  statutes,  for  the  reasons  which  they  have  given.  The  tes- 
tator did  not  forget  his  grandchildren.  He  mentioned  them 
in  his  will.  He  could  not,  therefore,  intend  that  they  should 
come  in  for  a  share  of  his  estate,  as  though  he  had  died  intes- 
tate. He  intended  to  give  them  a  legacy;  and  although  he  has 
obscurely  expressed  that  intention,  yet,  if  it  can  be  discovered 
from  taldng  the  whole  will  together,  the  court  will  do  it.  It  ia 
obvious  that  he  intended  to  dispose  of  all  his  property;  most  of 
it  to  his  two  sons  and  one  favorite  daughter,  who  had  been,  as 
he  expresses  it,  a  kind  and  tender  nurse  to  him,  night  and  day, 
in  his  long  confinement.  To  his  other  daughters  he  gives  small 
legacies.  It  is  presumable  that  they  had  had  nearly  their  share 
at  the  time  of  their  marriage.  But  he  intended  to  give  some- 
thing to  his  grandchildren,  the  appellants;  and  I  think  it  may 
fairly  be  presumed  that  he  intended  to  give  them  five  dollars, 
ihey  being  the  children  of  a  daughter  who  had  already  received 
her  portion;  and  these  grandchildren  of  the  testator  being  in 
the  same  reason  with  the  surviving  daughters  who  are  men- 
tioned in  the  same  clause  and  under  the  same  item,  and  to  each 
of  which  daughters  he  gave  five  dollars.  I  think,  therefore^ 
that  the  decree  of  the  judge  of  probate  ought  to  be  affirmed. 

Decree  affirmed. 
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Lawbencb  v.  Pabkeb  et  al. 

ri  Mam.  191.1 

Contract  to  Convey  Land  with  Warbanty.— a  onntnctby  threeto 
convey  land  with  warranty  is  not  complied  with  by  a  oonveyanoe  wit<h 
warranty  by  one  of  the  three  warrantors,  and  a  release  or  quitclaim 
deed  from  the  other  two. 

Action  of  coTenant,  in  which  the  declaration  stated  tliat  the 
defendants,  Parker,  Gilson  and  Blanchard,  for  a  yaloable  con- 
sideration, on  the  eighteenth  of  March,  1799,  dnly  executed 
their  deed,  obliging  themselves  to  convey  to  plaintifiT,  on  or  be- 
fore the  last  of  April  following,  by  a  good  and  lawful  warranty 
deed,  certain  tracts  of  land,  and  that  Parker  should  procure  bis 
mother  and  wife  to  release  their  rights  of  dower  in  said  tract, 
on  or  before  the  said  last  day  of  April,  and  that  the  premises 
should  be  free  from  all  incumbrances;  that  if  the  defendants 
should  not  execute  the  deed  as  aforesaid,  they  would  forfeit  and 
pay  to  the  plaintiff  the  sum  of  one  hundred  dollars.  That  said 
deed  was  never  executed,  nor  said  sum  of  one  hundred  dollars 
paid,  though  often  requested. 

The  defendants  pleaded  in  bar,  that  Parker  did  procure  his 
mother  to  release  her  dower  before  the  last  of  April,  1799,  and 
that  the  premises  were  then  free  from  incumbrances,  and  that 
Parker  was  sole  seised  in  fee  thereof;  that  being  so  seised,  on 
the  twenty-ninth  April  he  made  and  executed  a  lawful  warranty 
deed  of  the  premises  to  the  plaintiff,  in  which  deed  Betsey  Par- 
ker, his  wife,  released  her  claim  of  dower  in  said  premises;  that 
on  the  same  day,  said  Oilson  and  Blanchard  did  release  and 
quitclaim  all  their  right  in  the  premises  to  the  plaintiff,  by 
tiieir  deed  made  on  the  back  of  the  Parker  deed;  that  this  deed 
was  tendered  to  plaintiff  as  a  lawful  warranty  deed,  according 
to  the  true  meaning  of  their  obligation,  but  that  plaintiff  re- 
fused to  accept  the  same. 

To  this  plea  there  was  a  replication  and  rejoinder,  to  which 
the  plaintiff  demurred,  and  a  joinder  in  demurrer. 

Parsons  and  Bigelow,  for  the  plaintiff,  said  that  the  only  ques- 
tion they  should  make  was,  whether  upon  a  covenant  by  three 
to  make  a  deed  of  warranty,  the  deed  of  warranty  of  one,  with 
a  release  of  the  other  two,  be  a  substantial  performance;  and 
contended  that,  although  the  defendant  Parker  might  have 
been  sole  seised  as  stated  in  the  plea  in  bar,  yet  it  was  impor- 
tant that  the  other  defendants  should  have  united  in  the  war- 
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Taniy,  as  it  was  the  fact  of  haying  able  warrantors  to  indemnify 
liim  in  case  of  eyiction  that  induced  plaintiif  to  enter  into  the 
<K>Btract. 

S.  Dana,  for  the  defendants,  contended  that  there  had  been 
«  substantial  performance  of  their  obligation;  that  Parker  was 
«ole  seised  at  the  time  he  made  the  deed;  and  that  it  could 
never  haye  been  the  intention  of  the  parties  that  the  two  who 
bad  no  interest  in  the  lands  should  make  a  deed  jointly  with 
Parker. 

The  Court,  Daxa/C.  J.,  Sedowigk,  SEWALL,and  Tbaohbb,  JJ., 
^were  unanimously  of  opinion  that  the  plea  in  bar  was  insuffi- 
cient, on  the  ground  that  the  warranty  of  one  of  the  defend- 
ants, with  a  release  of  the  other  two,  was  not  a  performance  of 
the  covenant  declared  on. 


Brown  v.  Austin, 

aoa.] 


Ijabiutt  of  Public  Agent  on  Contract.— When  an  agent  is  in- 
trusted with  the  perfonnance  of  a  public  daty,  he  cannot  be  held  per- 
■onaUy  liable  on  any  contract  made  by  him  in  punnanoe  of  such  dnty. 

Wbtf  of  error  brought  to  reverse  a  judgment  of  the  coxurt  of 
common  pleas.  The  defendant  in  error,  the  original  plaintiff 
in  this  suit,  commenced  an  action  of  assumpsit  against  Brown 
before  a  justice  of  the  peace,  in  which  be  declared  that  Brown 
was  indebted  to  him  in  the  sum  of  seTenty-three  cents,  accord- 
ing to  the  account  annexed,  which  sum  the  said  Brown  prom- 
ised to  pay;  that  at  the  special  instance  and  request  of  Brown« 
Austin  had  traveled  ten  miles,  und  testified  respecting  the  elec- 
tion of  J.  B.  Yamum  as  a  member  of  the  house  of  representa- 
tives in  the  congress  of  the  United  States,  which  election  was 
contested  by  Brown,  before  Nathan  Gushing,  Esq.,  one  of  the 
justices  of  the  supreme  judicial  court  of  Massachusetts,  who 
had  been  authorized  by  congress  to  take  testimony  respecting 
said  election,  and  that  Brown  had  promised  to  pay  therefor 
what  the  plaintiff  reasonably  deserved;  that  he  reasonably  de« 
served  seventy-three  cents  more. 

The  account  referred  to  was  as  follows: 

*'  Aaron  Brown,  Esq.,  to  David  Austin,  Dr.  1796,  Septem- 
ber 12.  To  travel  ten  miles,  and  attendance  one  day  as  a  wit< 
oess  in  the  cause  of  the  contested  election  of  Joseph  Bradley 
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Yamnm,  'Eaq.,  the  said  Biown  being  agent  for  the  petitioners 
in  said  contest,  $0.73." 

The  general  issue  was  pleaded,  and  upon  the  trial  judgment 
was  rendered  that  Austin  should  reooyer  of  Brown  seyenfy- 
three  cents  and  costs. 

From  this  judgment  Brown  appealed  to  the  court  of  common 
pleas,  where,  protesting  that  he  did  not  make  the  promise  as 
alleged  by  Austin,  he  further  pleaded  that  he  had  been  ap- 
pointed the  agent  of  the  committee  of  elections  of  the  house  of 
representatives  to  take  depositions  concerning  the  election  of 
one  J.  B.  Yomum  to  the  house  of  representatives  of  the  con- 
gress of  the  XTnited  States,  which  election  many  citizens  had 
petitioned  to  have  investigated,  as  being  illegal,  aod  that  in 
pursuance  of  such  power  as  agent  had  caused  Austin  to  appear 
and  give  his  testimony  before  the  judge,  which  was  the  same 
travel  and  attendance  mentioned  in  Austin's  declarations. 

To  this  plea  Austin  demurred,  on  the  ground  that  it  amounted 
to  the  general  issue,  which  should  have  been  pleaded  instead  of 
the  plea  in  bar.  The  court  adjudged  the  plea  insufficient,  and 
the  cause  was  tried  on  the  general  issue;  whereupon  the  jury 
found  for  the  plaintiff,  Austin,  damages  to  the  amount  of  seventy- 
three  cents  and  costs.  A  new  trial  was  moved  for  and  gmnted. 
Upon  this  second  trial,  the  defendant.  Brown,  demurred  to  the 
evidence,  but  the  court  overruling  the  demurrer,  and  directing 
the  cause  to  proceed  upon  the  issue,  the  jury  again  returned  a 
verdict  for  the  plaintiff,  Austin. 

Brown  then  filed  a  bill  of  exceptions,  stating  that  the  court 
had  permitted  the  plaintiff  to  give  in  evidence  a  certain  paper 
attested  by  Hosmer,  the  sheriff,  to  prove  that  plaintiff  had 
been  duly  summoned  to  appear  before  Nathan  Cushing,  the 
judge  who  took  the  depositions,  to  give  evidence,  as  plaintiff 
had  alleged,  although  defendant  had  objected  that  the  proper 
evidence  to  prove  that  fact  would  have  been  a  copy  of  the  origi- 
nal summons  certified  by  the  judge,  with  a  copy  of  the  sheziff^a 
return  thereon. 

Upon  the  writ  of  error  brought  to  reverse  the  judgment  of 
the  court  of  common  pleas,  the  following  errors  were  assigned: 
1.  That  the  declaration  is  insufficient  in  law  to  maintain  the 
action;  2.  The  same,  in  substance,  as  is  stated  in  the  bill  of 
exceptions;  8.  That  the  court  upon  the  demurrer  to  the  plea  in 
bar,  instead  of  deciding  that  the  same  was  insufficient,  a» 
amounting  to  the  general  issue,  ought  to  have  ordered  the  same 
to  be  set  aside;  4.  That,  as  the  defendant  demurred  to  all  the 
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«Yideiice  given  in  the  trial,  the  plaintiff  ought  to  have  joined  in 
demurrer;  6.  That  the  matters  given  in  evidence  upon  the 
trial  were  insufficient  in  law  to  maintain  the  issue  on  the  part 
of  the  plaintiff,  and  ought  not  to  have  been  left  to  the  jury,  but 
to  have  been  so  decided  by  the  said  court  of  common  pleas;  6. 
The  general  error. 
The  defendant  in  error  pleaded  in  mUlo  est  erraium. 

8.  Dana,  for  the  plaintiff  in  error,  contended  that  from  the 
declaration  itself  it  appeared  that  Brown  was  merely  an  agent, 
and  that  if  any  action  lay  it  ought  to  have  been  brought  against 
the  principal;  that  if  this  were  not  so,  there  was  no  evidence  of 
an  express  promise  by  Brown,  so  as  to  charge  him.  That  it 
was  an  incontrovertible  rule  of  evidence  that  the  best  evidence 
which  the  nature  of  the  case  admits  is  to  be  produced,  if  possi- 
ble, and  that  the  best  evidence  of  plaintiff's  attendance  before 
the  judge  who  issued  the  summons  would  have  been  a  certified 
copy  of  the  original  summons,  with  the  sheriff's  return.  But  ife 
was  contended  that  the  great  point  in  the  case  was,  that  an 
agent  for  the  public  is  not  liable  to  be  sued  upon  contracts 
made  by  him  in  that  capacity ;  and  that  Brown  was  such  an 
agent  was  not  denied. 

Bigelovo,  for  the  defendant  in  error,  contended  that  the  serv* 
ices  were  performed  at  Brown's  request,  and  that  was  a  suffi- 
cient consideration  for  a  promise;  that  the  fact  of  Brown's  acting 
as  an  agent  madia  no  difference,  after  verdict  against  him.  If 
there  was  no  evidence  of  an  express  promise  at  the  trial,  the 
objection  ought  to  have  been  taken  then;  it  is  too  late  now; 
that  when  the  services  were  rendered  there  was  no  act  of  con- 
gress making  the  nation  responsible  for  expenses  incurred  in 
cases  like  the  present;  and  from  this  a  strong  presumption 
arises  that  the  parties  understood  Brown  would  compensate  de« 
fendant. 

Thacbsb,  J.  I  have  had  no  doubt  from  the  first  opening  of 
this  case.  It  appears  by  the  record  that  the  plaintiff  in  error 
was  acting  as  the  agent  of  the  public.  The  law  is  settled  that 
any  person  acting  in  that  capacity,  who  makes  contracts  for  the 
public— contracts  in  which  he  has  no  interest  or  concern  other 
than  as  one  of  the  individuals  composing  the  body  politic— does 
not  render  himself  personally  liable.  The  cases  cited  by  the 
counsel  for  the  plaintiff  in  error  are  express  to  this  point.  I 
think,  therefore,  that  the  judgment  ought  to  be  reversed. 
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SxwiLL,  J.  I  giye  my  opinion  npon  only  one  point  in  this 
ea86»  that  of  the  public  agency  of  the  plaintiff  in  error.  It 
appears  by  the  record  that  Brown,  in  this  transaction,  was  act* 
ing  as  agent  for  the  public,  in  a  business  of  great  national  con* 
cam.  Wheneyer  a  person  acts  as  agent  for  the  puUic,  he  is 
not  personally  liable  for  contracts  made  by  him  in  that  capacity^ 
nor  will  it  make  any  difference  if  the  services,  etc.,  as  in  the 
present  case,  were  ^performed  at  the  special  instance  and  re- 
quest of  the  person  so  acting  as  agent;  for  although,  in  common 
and  ordinary  cases,  the  law  implies  a  promise  and  personal  ob* 
ligation  as  necessarily  resulting  from  sendees  performed  on 
request,  yet  such  implication  never  arises  where  it  appears  that 
the  request  was  made  by  a  public -agent  acting  in  a  public  con- 
cern. If  the  defendant  in  error  has  any  claim,  it  is  on  the  pub- 
lic; and  it  might  have  been,  perhaps  still  may  be,  fairly  pre- 
sumed that  the  national  legislature  would  provide  for  the 
payment  of  the  witnesses  summoned  by  the  agent  of  the  house 
of  representatives. 

Skdgwioe,  J.  It  is,  in  my  opinion,  unnecessary  to  decide  on 
the  several  errors  assigned,  because  there  is  one  conclusive  on 
the  merits  of  the  controversy  between  the  parties.  But  before 
I  proceed  to  that,  I  would  observe,  that  the  court  below  was» 
in  my  opinion,  manifestly  wrong  in  admitting  the  evidence  which 
they  did  of  the  existence  and  service  of  the  warrant,  by  virtue 
of  which,  as  it  is  said,  the  original  plaintiff  was  summoned  to 
appear  before  Judge  Gushing.  By  that  admission,  the  great 
and  first  principle  of  evidence,  that  the  best  evidence  of  which 
the  nature  of  the  case  will  admit,  is  to  be  required,  was 
violated.  No  evidence  was  given  that  the  warrant  issued  by 
Judge  Gushing  vras  lost  or  destroyed.  It  was  therefore  to  be 
presumed  that  it  was  in  existence,  and  if  so,  it  certainly  ought 
to  have  been  produced.  The  security  of  all  we  hold  dear  in 
society  renders  it  indispensable  that  the  principle  which  has  been 
stated  should  be  adhered  to,  and  never  departed  from.  But  if 
the  judgment  below  should  be  reversed  fortius  cause,  the  con- 
sequence would  be  that  a  venire  facias  de  novo  must  be  awarded. 
It  is  for  this  reason  that  the  court  have  proceeded  further  in 
their  consideration  of  the  case. 

The  court  is  judicially  informed  that  a  number  of  the  electors 
of  the  district  for  which  Joseph  B.  Yamum,  Esq.,  was  retumecl 
as  a  representative  to  the  house  of  representatives  in  congress^ 
believing  that  he  was  not  duly  elected,  had  addressed  the  house, 
the  constitutional  and  sole  judges  on  that  subject.    The  peti* 
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tion  was  received  and  considered,  and  the  house,  believing  thai 
further  evidence  was  necessary  io  enable  them  io  form  a  judg- 
ment on  the  question — ^a  question  in  which  the  whole  nation 
was  interested — a  momentous  concern,  not  of  individuals  only^ 
but  of  the  public— provided  the  means  of  obtaining  evidence. 
A  judge  was  authorized  to  take  it,  and  the  plaintiff  in  error 
was  appointed  the  agent  to  transact  the  business.  This,  then» 
was  the  business  of  the  nation,  originating  in  an  order  of  the 
constitutional  organ,  and  necessary  to  the  performance  of  a 
trust  of  the  most  important  nature,  not  of  purtial  or  local  cozi- 
cem,  but  of  universal  interest.  And  who  shall  defray  the  ex- 
pense necessarily  incident  to  this  transaction?  Shall  Mr. 
Brown,  who  was  merely  the  agent  of  the  public?  Reason  and 
justice  forbid  it.  There  is  no  doubt  but  that  he,  by  an  express 
undertaking,  in  his  private  capacity^  to  pay  the  original  plaintiff, 
might  have  made  himself  liable;  and  in  that  case  he  must,  for 
remuneration,  have  looked  to  the  government.  But  there  has 
been  no  such  undertaking,  nothing  of  that  kind  in  this  case. 
It  is  to  be  observed  that  this  was  before  there  was  any  act  of 
congress  on  the  subject,  and  the  question  of  the  liability  of  the 
plaintiff  in  error  must  be  decided  from  the  nature  of  the  thing. 
I  fully  approve  of  the  principles  which  governed  the  cases  cited 
by  the  counsel  for  the  plaintiff  in  error,  by  the  former  of  which 
it  was  determined  that  an  officer  appointed  by  the  government, 
treating  as  agent  for  the  public,  is  not  liable  to  be  sued  upon 
contracts  made  by  him  in  that  capacity;  and  by  the  latter,  thai 
a  servant  of  the  public,  contracting  by  deed,  on  account  of  gov* 
emment,  is  not  personally  anerwerable. 

Dana,  0.  J.  The  question  referred  to  the  court  by  this  record 
is  whether  an  individual  who  undertakes  to  act  as  agent  for  the 
public  is  personally  liable  upon  contracts  made  by  him  in  thai 
capacity,  and  upon  his  request.  In  this  case  the  subject  was  of 
general,  national  concern;  all  were  equally  interested,  and  it 
was  the  duiy  of  eveiy  individual  to  give  information  on  the  sub- 
ject. It  has  been  said  that  the  plaintiff  in  error  was  one  of  the 
petitioners  to  the  house  of  representatives.  If  that  be  true,  it 
does  not  make  it  his  private  concern.  If  l£r.  Brown  and  the 
other  petitioners  really  believed  that  the  return  was  illegal,  and 
that  sufficient  evidence  could  be  adduced  to  prove  the  fact,  it 
was  their  duty  to  make  the  representation  to  the  house,  the  con- 
stitutional and  only  judges  of  the  right  to  the  seat,  that  the  sub- 
ject might  be  investigated.  This  was  do*he,  and  the  house  ap- 
pointed Brown  their  agent  for  that  purpose.    Ought  it  not  to 
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be  pxesiuned  that  congress  would  make  proTiflion  for  defray- 
ing the  expense  arising  from  the  iuTestigation?  Can  it  be  sap- 
posed  that  the  agent  of  the  housb  was  to  be  personally  answer- 
able for  the  expenses  incurred  in  the  performance  of  business 
done  by  their  order?  But  it  is  said  that  the  defendant  in  error 
performed  the  services  at  the  request  of  Brown,  and  therefore 
Brown  is  personally  liable.  It  is  undoubtedly  true  that  in  a 
private^  individual  concern,  services  done  upon  request  are  a 
sufficient  consideration,  and  the  law  implies  a  promise  to  pay 
for  such  services.  That  is  not  the  present  case;  for,  although 
it  appears  by  the  declaration  that  there  was  a  request  of  Brown, 
yet  it  also  appears  by  the  record  before  the  court  that  the  ser- 
vice was  rendered  for  the  public.  Considering  the  case  in  this 
view,  that  the  business  was  of  public,  national  concern  (and  the 
court  give  their  opinions  on  this  ground  to  prevent  further  pros- 
ecutions), I  am  of  opinion  that  the  action  cannot  be  supported. 
Judgment  reyersed. 

Citiiig  thi«  caae  as  authority,  Kent,  4  Com.  682,  Bays:  "There  is  a  di^ 
tinotion  in  the  books  between  public  and  private  agenti  on  the  point  of 
personal  responsibility.  If  an  agent,  on  behalf  of  government^  makee  a 
eontract,  and  describes  himaelf  as  anch,  he  ia  not  personally  bound,  even 
though  the  terms  of  the  contract  might,  in  a  case  of  a  private  nature*  in- 
volve him  in  a  personal  obligation.  The  reason  of  the  dLstinction  ia  that  it 
18  not  to  be  presumed  that  a  public  agent  meant  to  bind  himself  individu- 
ally for  the  government;  and  the  party  who  deals  with  him  in  that  char- 
acter is  justly  Buppoaed  to  rely  upon  the  good  faith  and  undoubted  ability 
of  the  government  But  the  agent  in  behalf  of  the  publio  may  still  bind 
himself  by  an  ezpreas  agreement^  and  the  distinction  terminates  in  a  qi 
tisB  of  evidence. " 
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PnuGATlON  OF  WlLU^Where  a  person,  who  was  old  and  infinn,  had 
submitted  to  him  an  instrument  in  writing,  which  he  signed,  and 
which  was  attested  by  three  subscribing  witnesses  at  the  same  time* 
but  neither  the  deceased  nor  the  witnesses  gave  any  intimation  at  the 
time  that  the  paper  so  signed  was  a  will,  it  was  held  that  there  was  no 
publication  of  the  will  in  this  case. 


Afpsal  from  a  decree  of  the  probate  court,  estal 
certain  instrument  as  the  last  will  and  testament  of  Offin  Board- 
man,  deceased. 

The  appellants  were  heirs  at   law  of  the  deceased.    The 
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•ppellee  was  also  one  of  the  heirs,  and  executor  and  principal 
legatee. 

The  appellants  stated  the  following  grounds  of  appeal: 

1.  That  the  deceased  was  not,  at  the  time  he  signed  the  said 
instrument,  of  sound  and  disposing  mind,  but  his  mind  was 
then  greatly  impaired  and  weakened  by  reason  of  old  age  and 
«ickness;  and, 

2.  That  the  said  deceased,  at  the  time  of  signing  said  instru- 
ment, supposed  and  believed  it  to  be  a  common  deed  of  bargain 
4uid  sale  for  the  conTeyance  of  certain  land,  and  did  not  know  or 
«uppose  that  the  said  instrument  purported  to  be  his  last  will; 

8.  That  the  said  instrument  and  signature  of  the  deceased 
thereto  was  obtained  and  procured  by  fraud  and  circumven- 
tion; and  the  said  deceased,  at  the  time  of  his  signing  the  said 
instrument,  being  then  of  weak  and  unsound  mind,  was  made 
and  suffered  to  suppose  and  believe  that  the  said  instrument 
was  a  common  deed  for  the  conveyance  of  certain  land;  and, 

4.  That  the  said  deceased  never  published  the  said  instru- 
ment as  and  for  his  last  will  and  testament. 

The  report  of  the  facts  in  the  case,  by  Sswaix  and  Thagbbb, 
JJ.,  who  presided  at  the  trial  of  this  appeal,  is  as  follows: 
*' The  appellants  opposed  the  probate  of  a  certain  instrument 
exhibited  as  the  last  will  of  Offin  Boardman,  late  of  Newbury- 
port,  deceased,  having  appealed  from  a  decree  of  the  judge  of 
probate  establishing  it,  and  having  filed  their  reasons  of  appeal. 

"The  appellee,  repelling  and  denying  eacli  of  the  reasons  of 
appeal,  exhibited  this  instrument  for  probate  in  this  court. 
Two  of  the  subscribing  witnesses,  and  the  deposition  of  a  third 
eubscribing  witness,  to  this  instrument  were  produced.  From 
their  testimony  and  the  testimony  of  several  other  witnesses 
who  were  examined  for  the  parties,  and  from  the  consent  of 
the  parties  in  some  circumstances,  the  justices  of  this  court, 
who  sat  in  the  trial  of  this  appeal,  have  collected  the  following 
fitate  of  facts,  viz: 

*'The  appellee,  who,  in  the  instrument  offered  for  probate, 
is  named  principal  and  residuary  legatee  and  executor,  went, 
in  the  lifetime  of  his  father,  about  the  twelfth  of  April,  1802, 
to  a  Justice  Pike,  and  gave  him  certain  minutes,  according  to 
which  Mr.  Pike  was  requested,  by  the  appellee,  to  prepare  a 
will  for  his  father,  the  deceased  Offin  Boardman.  One  article 
of  the  minutes  stated  a  bequest  to  the  wife  of  the  deceased, 
whereby  one-third  of  his  personal  estate,  and  one-third  of  his 
real  estate,  for  her  life,  were  to  be  given  her  in  lieu  of  her 
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dower.  Upon  these  minuieSy  the  instrument  exhibited  wa» 
prepared  by  Justice  Pike,  and  about  the  thirteenth  of  April 
was  delivered  to  the  appellee.  The  instrument  appeared  con* 
fonnable  to  the  minutes,  excepting  that  the  provision  waa. 
entirely  omitted. 

''  According  to  the  testimony  of  Justice  Pike,  this  omissios 
happened  by  his  entertaining  an  opinion  that  the  widow  of  th» 
deceased  would  be  entitled  to  the  same  provision  as  the  minutes, 
directed,  notwithstanding  the  will. 

**  On  the  twenty-first  of  April,  the  appellee  was  seen  at  hi» 
father's.    He  passed  by  a  resident  in  the  same  family,  went 
abroad  to  two  of  the  subscribing  witnesses  who  lived  or  worked  in. 
the  neighborhood,  and  applied  to  the  other  subscribing  witness^ 
a  woman,  who  resided  in  a  distinct  part  of  the  father's  house.  To* 
each  of  these  witnesses  the  appellee  expressed  a  request  to  ga 
to  his  father's  house  or  room,  and  witness  the  execution  of  & 
deed.    They  accordingly  attended.    One  of  them,  John  Tufts^ 
arrived  before  the  others,  and  was  with  the  deceased  about  fiv» 
minutes  during  the  absence  of  the  appellee.     Tufts,  when  h» 
entered  the  deceased's  room,  saw  a  paper  folded  up  lying  on. 
the  table,  and  the  deceased  sitting  about  two  yards  from  iL 
He  asked  the  witness,  at  his  going  in,  whether  he  was  not 
named  Tufts,  and  desired  him  to  sit  down.  The  other  subscrilK 
ing  witnesses  came  in  with  the  appellee,  who  immediately  took 
a  pen  and  put  it  in  his  father's  hand,  saying:  '  Now,  sir,  if  you 
irill  sign  it,  or  this.'  The  deceased  then  rose  from  his  chair,  and 
taking  it  with  him,  placed  himself  at  the  table  where  the  folded 
paper  lay,  and  without  reading  or  examining  it,  signed  it  with 
his  name,  being  the  instrument  exhibited.    The  three  subscrib- 
ing witnesses  then  wrote  their  names  upon  the  same  paper,  and 
at  the  same  table,  while  the  deceased  remained  at  or  near  it. 
The  instrument  was  left  on  the  table.    The  deceased  said  noth- 
ing during  the  transaction.    The  subscribing  witnesses  had  no 
notice  that  they  had  written  their  names  to  a  will.    Nothing 
was  said  at  the  time  in  their  hearing  of  the  nature  of  the  paper 
which  had  been  executed  by  the  deceased.     One  of  the  sub* 
scribing  witnesses  suspected,  from  the  circumstance  of  three^ 
witnesses,  that  the  instrument  was  a  will.    The  subscribing- 
witnesses  had  no  other  conversation  with  the  deceased,  and 
could  not  testify  as  to  any  particular  observation  of  the  state  of 
his  mind,  and  almost  immediately  after  the  transaction  with-^ 
drew  from  the  room.    The  deceased  at  the  time  of  this  transao* 
tion  was  nearly  eighty  years  of  age.    For  more  than  a  year  pie- 
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oedijig  it,  he  had  discontinued  business,  and  had  given  up  his 
conoems  to  his  partner.  For  aU  that  period,  the  deceased  had 
lieen  dirtressed  with  a  painful  swelling  in  his  head,  near  his 
neck,  of  which  he  at  seTeral  times  complained  that  it  almost 
distracted  him;  and  he  had  been  otherwise  infirm  and  sick,  was 
Teiy  deaf,  abstained  very  much  from  conversation,  and  omitted 
reading  his  bible  as  he  had  been  accustomed  to  do,  especially 
at  his  family  prayers.  There  was  no  eyidenoe  that  within  a 
month  of  his  death  he  had  been  seen  to  read  any  book  or  writ* 
ing.  But  in  that  period,  the  deceased  conversed  several  times 
with  his  brother  and  his  partner,  who  paid  the  deceased  several 
sums  of  money,  arising  in  the  course  of  their  business,  upon 
statements  made  by  the  partner,  but  which  the  deceased  did 
not  attempt  to  examine. 

**  Some  testimony  was  also  received  by  the  court  from  which 
it  appeared  that  an  application  had  been  made  to  the  deceased, 
by  a  Mr.  Cutler,  for  the  purchase  of  a  piece  of  land  belonging 
to  the  deceased,  adjoining  or  parcel  of  his  homestead,  who 
agreed  to  sell  it  to  him.  Afterward,  the  deceased  told  Mr. 
Cutier  that  the  land  was  wanted  by  his  son,  the  appellee;  and, 
on  the  eighteenth  of  April,  two  days  before  the  execution  of 
the  supposed  will.  Cutler  and  the  appellee  were  with  the  de- 
ceased, and  it  was  concluded  between  them  that  Cutler  should 
not  have  the  land  he  had  applied  for,  because  the  appellee  had 
determined  to  become  the  purchaser  of  it  from  his  father.  On 
the  twenty-sixth  of  April,  on  the  Saturday  next  after  the  execu- 
tion of  the  instrument  exhibited,  the  supposed  testator  was 
more  violenUy  seized,  became  very  sick,  and  on  the  twenty- 
diedJ' 


Sbwall,  J.  The  only  exception  assigned  in  the  reasons  of 
appeal,  which  the  court  takes  notice  of,  is  the  want  of  publica- 
tion of  the  instrument  as  and  for  the  last  will  and  testament  of 
the  deceased.  The  question  arising  from  the  facts  stated  is, 
whether  there  has  been  a  publication  ?  I  do  not  find  any  cases 
which  have  been  decided  expressly  determining  what  amounts 
to  a  publication;  but  there  must  be  proof  that  the  person  knew 
the  instrument  to  be  his  will;  that  he  intended  it  as  such.  In 
the  case  now  under  consideration,  there  is  no  evidence,  except- 
ing the  signature  of  the  deceased,  of  these  facts.  I  do  not 
i^inlr  that  any  particular  ceremony  of  publication  is  necessary 
or  material;  but  the  deceased  ought  at  least  to  have  known 
and  understood  that  he  was  executing  his  will.    There  is  no 
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eTidence  that  he  had  any  idea  of  that  being  the  fact;  but,  as  far 
as  the  eTidence  goes,  it  proves  the  contraiy. 

Sedgwick,  J.  The  statute  1783,  c.  24,  does  not  expxesslj 
require  publication,  nor  is  there  anything  to  be  found  in  the 
books  directly  in  point  on  the  subject.  But,  in  my  opinion,  it 
ought  at  least  to  appear  that  the  person  knew  he  was  executing 
his  will,  and  that  he  communicated  that  fact  to  those  who  wece 
called  to  attest  the  same  as  witnesses;  and  this  is  necessary  to 
prevent  imposition  from  the  situation  in  which  persons  fre- 
quently are  at  the  time  of  executing  these  instruments.  In  the 
present  case,  there  are  no  circumstances — ^there  is  no  kind  of 
evidence  that  the  deceased  knew  or  supposed  that  he  was  exe- 
cuting his  will,  or  that  he  even  suggested  it  to  the  subscribing 
witnesses;  but  as  far  as  a  negative  case  can  be  proved,  the  reverse 
is  proved,  viz. :  that  he  did  not  know  or  suppose  that  to  be  the 
fact 

Daxa,  O.J.  No  precise  form  of  publication  is  neoesaaiy. 
There  is  one  case  in  which  it  is  said  that  where  these  words: 
**  take  notice,"  were  used,  it  was  sufficient.  That  was,  in  nff 
opinion,  carrying  it  a  great  way.  That  case,  however,  was  not 
finally  determined.  But,  in  the  case  now  before  us,  nothing 
was  said  as  to  what  the  deceased  was  doing,  nor  is  there  a  par- 
ticle of  evidence  that  he  knew  he  was  executing  a  will;  rather 
the  contrary.  The  circumstances  in  evidence  respecting  the 
deed  make  it  probable  that  he  thought  he  was  executing  the 
deed.  As  to  the  minutes  carried  to  Justice  Pike,  admitting  the 
minutes  were  sent  by  the  deceased,  they  were  not  followed. 
The  devise  to  his  widow  was  left  out.  But  to  go  back,  there 
was  nothing  said,  nothing  done,  excepting  barely  the  signature, 
which  indicated  an  intention  in  the  deceased  to  make  a  will. 
These  circumstances,  taken  into  connection  with  the  advanced 
age  and  the  then  situation  of  the  deceased,  and  his  death 
shortly  after,  are  conclusive  to  show  that  the  instrument 
ited  ought  not  to  be  established  as  his  will. 

Decree  reversed. 


This  ease  came  under  the  consideration  of  the  conrt  in  a  somewhat  simi- 
lar case,  Otbom  v.  Cooky  11  Cush.  532,  where  it  was  decided  that  a  will  in 
the  handwriting  of  the  testator,  and  signed  by  him  in  the  presence  of  three 
competent  witnesses,  who  attested  the  same  at  hb  request,  and  in  his  pres- 
ence,  is  well  executed,  although  the  testator  does  not  declare  to  the  wit- 
nesses and  they  do  not  know  that  it  is  his  will.  The  court,  referring  to 
£weU  V.  Boardman,  say:  "The  case  was  decided,  and  rightly,  upon  the 
pound  that  the  testator  did  not  know  he  was  executing  his  wiJL" 
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It  should  be  remembered  that  the  decisions  were  not  made  in  reference 
to  a  statute  leqniring  what  is  termed  a  publication;  and  where  there  is  such 
a  statutory  requirement,  a  stricter  rule  would  be  held.  It  has  been  held, 
under  such  statutes,  that  there  must  be  a  distinct,  unequivocal  understand- 
ing between  the  testator  on  one  side,  and  the  witnesses  on  the  other,  that 
the  instrument  executed  is  a  will;  and  this  mutual  knowledge  must  arise 
from  something  said,  done  or  signified  contemporaneously  with  the  execu- 
tion of  the  instrument:  LewU  v.  Leuna,  11  N.  Y.  222;  ButKeiford  ▼.  BtUher' 
ford,  1  Denio,  33;  Peek  v.  Cary,  27  N.  Y.  9;  Oilbert  v.  Knox,  62  Id.  125; 
Thompmm  v.  Sievetu,  62  Id.  634;  Den  v.  Milton,  7  Halst  70. 

On  this  subject  Redfield,  I  Wills,  214,  says:  "  It  would  seem  that  no 
formal  publication  of  the  will  is  requisite  to  its  validity;  although  Lord 
Haidwicke,  in  Bo8$  v.  Swer,  3  Atkins,  156,  regarded  it  as  indispensable. 
But  the  later  cases  seem  to  have  adopted  the  views  of  Lord  C.  J.  Gibbs» 
that  no  other  publication  of  a  will  is  required  than  that  a  person  shall 
declare  that  a  certain  paper  la  his  act,  and  he  desires  it  to  be  witnessed  as 
such. 

"  In  New  Yorl^  where  the  statute  expressly  requires  the  testator  shall 
publish  and  declare  the  paper  aa  his  last  will  and  testament,  and  the  sub- 
acribing  witnesses  do  not  recollect  whether  the  prescribed  formalitiea 
were  complied  with  or  not,  other  evidence  may  be  received  in  regard  to 
that  point,  and  the  ^m^  that  the  attestation  clause  shows  an  enumeration 
of  all  the  statutory  requirements  as  having  been  complied  with  will  not 
avail,  if  upon  the  proof  it  appears  such  was  not  the  fact."  Besides  New 
York,  the  statutes  in  California,  New  Jersey  and  North  Carolina  require 
a  pnblicatloii  or  deelaimtion  by  the  testator,  showing  the  instrument  to  ba 
kialaatwOL 


Lbwis  v.  Gray. 

[1  ICASi.  99T.] 

Saiol  BriDmcB  of  a  Collateral  Aobebxent.  —  A¥here  a  eonvey* 
aaoe  was  made  by  a  debtor  to  his  creditor,  to  sell  the  land  to  satisfy 
Ua  daim,  he  giving  to  the  debtor  his  note  for  the  estimated  balanca 
that  might  remain  after  such  sale,  it  was  held  in  an  action  on  the  nota 
between  the  parties,  that  evidence  of  a  collateral  parol  agreement  waa 
admissible  to  show  that  any  deficiency  arising  from  the  sale  should  ba. 
deducted  from  the  amount  of  the  note. 

Monoir  for  a  new  trial.  The  aotion  was  on  a  promiflsoiy  not» 
bearing  date  April  24, 1800,  for  the  sum  of  four  thouBand  one 
hundred  and  twenty-two  dollars  and  sixty-eight  cents  payable 
on  denuuad;  and  the  general  issue  pleaded.  The  cause  waa 
tried  before  Daha,  0. J. 

The  execution  of  the  note  was  not  denied,  nor  plaintiff's 
right  to  recover;  but  the  defense  was,  that  one  thousand  tive 
hundred  dollars  ought  to  be  deducted  from  the  face  of  the  note 
by  reason  of  certain  transactions,  stated  by  defendant's  counsel 
as  foUows:  That  on  the  day  of  the  date  of  the  note  Lewis  waa 
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indebted  to  Oraj  in  the  anm  of  fire  thonsand  three  hundred 
and  seTenty-BeTen  dollara  and  thirty-two  cents,  and  to  secure 
its  payment  conveyed  to  him  certain  real  estate  situated  in  Dor- 
chester estimated  at  nine  thousand  five  hundred  dollars,  which, 
exceeding  the  amount  of  the  debt,  the  note  now  in  suit  waa 
given  for  the  balance  by  Oray  to  Lewis;  that  at  the  time  of  the 
conveyance  it  was  agreed  that  Gray  should  sell  the  property, 
aatisfy  himself  for  the  amount  due  him,  and  for  whatever  sum 
it  should  produce  more  than  was  sufficient  for  that  purpose  be 
was  to  account  to  Lewis;  and  if  it  fell  short  of  the  estimated 
Talue,  it  was  to  reduce  the  note  according  to  such  deficien<7; 
that  at  that  time  the  parties  stated  the  following  account^  vis. : 

Dr.  SVLVBSTEB  Gbat  In  aceomU  wUh  Jaoob  Lswis.  Or, 


tsoo. 

April  524.  To  sundry  deb- 
en  turesamountiiur  to.,  tl  1,892. 86 

Balance  due  on  cm  ac- 
count    9.82 

A  house  and  land  at  Dor- 
chester sold  him  this 
iby 9,000.00 


1800.  . 

April  24.  By  amount  of 
Wo  bonds  for  import  on 
on  carso  of  ship  Orion, 
from  Isle  of  France....  tl7fC80.00 

Expenses  paid  John  Da- 
vis, interest,  etc SO.00 

His  note  for  balance 4,122.68 

121,402.68 


121,402.68 

mirrors  excepted.  ^ 

'Boston,  April  24th,  1800.  J.  Lbwb. 

A  similar  statement  of  the  account,  reversing  the  articles  of 
debit  and  credit  was  made  and  signed  by  Oray  and  delivered  to 
Lewis.  That  afterward  the  plaintiff  wrote  the  defendant  the 
following  letter:  **Mr.  Sylvester  Gray:  In  consequence  of  what 
you  signified  to  me  when  last  together,  I  have  thought  proper 
to  explain  on  paper  that  which  was  done  verbally.  Should  the 
conveyance  of  property  intended  to  serve  you  as  collateral 
security,  by  any  cause  whatever,  be  reduced  to  a  value  inade- 
quate to  the  demand  which  you  hold  against  me,  I  told  myself 
accountable  for  the  deficiency.  I  hereby  acknowledge  that  the 
conveyance  or  sale  of  real  property  alluded  to,  namely:  the 
Dorchester  farm,  was  made  with  an  intent  to  secure  as  far  as 
the  sum  it  may  produce  would  go  toward  discharging  a  certain 
balance  of  accounts  which  I  have  already  acknowledged  to  be 
due  to  you;  and  in  case  the  said  farm  should  sell  for  more  than 
the  sum  due  to  you,  it  is  understood  the  remainder  is  held  sub- 
ject to  my  order;  therefore  be  it  known  to  all  whom  it  may  con- 
cern, that  the  true  intent  of  the  sale  already  mentioned  is  herein 
set  forth,  notwithstanding  whatever  may  appear  to  the  con- 
trary. J-  I-™"- 

*<  BosToir,  Januaiy  20,  1801." 
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It  was  furiher  stated  that  Gray  sold  said  premises  at  auction 
tar  eight  thousand  dollars  only,  that  being  the  most  that  could 
be  obtained.  Upon  which^  defendant's  counsel,  at  the  trial  of 
the  cause,  contended  that  the  letter,  account,  and  the  fact  of 
the  actual  avails  of  the  sale,  were  proper  eyidence  to  the  jury  to 
ehow  that  the  plaintiff  was  entitled  to  recover  the  difference 
money  only,  viz. :  one  thousand  five  hundred  dollars  less  than 
the  sum  of  the  note.  The  chief  justice  ruled  that  the  evidence 
was  inadmisfiible,  and  the  jury  found  for  the  plaintiff  the  full 
amount  of  the  note. 

For  the  rejection  of  this  evidence  defendant's  counsel  moved 
lor  a  new  trial. 

Deader  and  Blake,  against  the  motion,  insisted  that  the  evi- 
dence was  inadmissible,  because:  1.  The  deed  from  Lewis  to 
Gray  expressly  stated  a  consideration  of  nine  thousand  five 
hundred  dollars,  and  it  is  a  rule  that  no  evidence  is  admissible 
to  contradict  the  consideration  mentioned  in  a  deed:  1  Bac.  Ab. 
tit  Bargain  and  Sale,  D.;  2.  The  admission  of  the  evidence  is 
Against  the  statute  of  frauds,  it  being  an  attempt  to  prove  a 
trust  in  lands  by  parol;  8.  Parol  evidence  is  inadmissible  to 
mxj  a  contract  in  writing;  4.  There  is  no  mutuality. 

Faraone,  in  support  of  the  motion,  replied  that  the  letter  was 
not  contradictory  to  the  deed;  it  did  not  deny  the  consideration, 
but  on  the  contrary,  stated  a  valuable  consideration.  That  the 
statute  of  frauds  did  not  apply,  as  the  trust  was  afterward  re- 
duced to  writing,  and  if  the  defendant's  answer  confesses  the 
statement  of  the  plaintiff,  it  takes  the  case  out  of  the  statute: 
Mountactie  v.  MaacweUy  1  Str.  235.  That  the  letter  did  not  deny 
the  note,  but  varied  the  sum  to  be  recovered  upon  it,  in  case  of 
certain  contingencies  therein  mentioned.  He  further  contended 
that  the  contract  was  one  entire  transaction,  and  that  the  sub- 
sequent writing,  the  letter,  being  evidence  of  as  high  a  nature 
as  the  note  itself,  was  admissible  to  show  the  whole  contract. 

TiuaHXB,  J.,  said  he  was  in  favor  of  a  new  trial  on  the  ground 
that  the  letter  and  account  stated  ought  to  have  been  admitted 
in  evidence  in  explanation  of  the  contract  between  the  parties 
Hi  the  time  of  making  the  note;  that  it  was  competent  to  the 
defendant  to  prove  by  the  evidence  offered  that  the  whole  con« 
^jents  of  the  note  were  not  due;  that  it  was  the  province  of  the 
;juxy  to  say  whether  the  letter  related  to  the  note,  and  was  to 
bave  the  operation  and  effect  contended  for  by  the  counsel  for 
the  defendant;  if  such  was  in  fact  the  intention,  the  present 
fsrdict  ought  not  to  stand. 
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SxwALL,  J.  If  the  note  upon  which  the  present  action  is- 
brought  were  a  mercantile  note,  actually  negotiated,  I  should 
be  opposed  to  the  admission  of  any  evidence  whateyer,  whicb 
might  vary  the  sum  originally  recoverable  upon  it.  The  law 
has  guarded  the  credit  of  notes  which  the  parties  have  mad& 
negotiable,  when  actually  negotiated,  by  rules  established  for 
the  security  of  third  persons  not  parties  in  the  original  contract: 
Eyd,  280.  But  these  rules  have  never  been  applied,  as  I  recol- 
lect, in  cases  arising  upon  bonds,  written  promises,  or  other 
contracts  not  negotiable  or  not  negotiated,  where  the  parties  in 
the  contract  are  the  parties  in  the  trial.  The  defense  attempted 
in  this  case  seems  to  have  been  in  the  nature  of  a  set-off  or 
counter-demand.  To  this  purpose,  after  the  origin  of  the  note- 
demanded,  and  the  notice  of  the  consideration  for  which  it  had 
been  giyen  had  been  shown  by  the  defendant,  he  has  attempted 
further  to  show  that,  by  an  additional  agreement  of  the  parties, 
made  at  the  same  time,  corresponding  with  the  other  circunw 
stances  proved,  and  in  a  certain  event  then  anticipated,  which 
has  since  occurred,  he  is  entitled  to  a  deduction  or  discount 
from  the  note  demanded.  The  deed  of  the  Dorchester  land» 
and  the  amount  stated  upon  the  estimate,  which  became  the^ 
consideration  of  that  sale,  concur  in  establishing  the  note  de* 
clared  on  by  the  plaintiff.  And,  as  I  apprehend,  it  is  not  in- 
consistent with  the  note,  or  with  the  other  part  of  the  evidence' 
for  the  defendant  to  show  that  the  estimate  or  price  of  the  Dor- 
chester land,  forming  an  important  part  of  the  account  stated, 
and  resulting  in  the  note  declared  on,  had  been  conditionally 
assented  to  by  the  parties.  The  note,  as  the  ground  of  thia 
action,  remains  entire  according  to  the  tenor  of  it;  but  the  sum 
recoverable  upon  it  may  be  varied,  according  to  an  additional 
agreement  of  the  parties.  It  has  been  objected  that  the  ad- 
mission of  evidence  to  this  effect  would  be  contrary  to  the  gen- 
eral principle  or  rule,  that  written  contracts  are  not  to  be  varied 
by  parol  testimony:  3  Wils.  276.  This  principle  of  law  cannoi 
be  questioned;  and  if  it  applies  in  this  case,  the  defect  in  th» 
mode  of  proof  is  not  supplied  by  the  after-writing  of  Lewis» 
which  makes  no  part  of  the  original  agreement.  My  opinion, 
resulting  from  the  view  which  I  have  suggested  of  this  case,  ia 
that  this  principle  does  not  apply  where  the  evidence  objected 
to  is  of  a  collateral  agreement  offered  in  mitigation  of  the  dam- 
ages recoverable  upon  the  original  contract.  The  evidence 
which  was  rejected  in  this  case  is  similar,  as  I  apprehend  it,  to^ 
evidence  of  a  partial  payment,  accord  and  satisfaction,  or  other 
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discharge  of  a  written  contract,  which  may  be  received  from 
parol  testimony:  2  Lev.  81, 144;  Boll.  N.  P.  152,  153. 

It  has  been  further  argued  that  the  evidence  offered  was  in- 
sufficient, not  being  in  writing;  because  the  collateral  agree* 
xnent  proposed  to  be  proved  was  a  bargain  or  trust  respecting 
lands,  and  therefore  vnthin  the  statute  of  March  10, 1784,  or 
an  agreement  within  the  statute  to  prevent  fraud  and  perjury. 

As  to  the  first  of  these  objections,  I  do  not  perceive  that  the 
proposed  agreement  had  any  relation  to  the  sale  of  the  Dor- 
chester land,  though  grounded  on  the  price  or  estimate  taken 
as  the  consideration  of  the  sale.  That  bargain  was  completed 
at  the  time,  and  will  not  be  affected  by  any  event  of  the  present 
case.  And  as  to  the  second  of  these  objections,  the  only  clause 
of  the  statute  of  frauds  which  has  any  apparent  application  in 
this  case,  is  that  requiring  all  agreements,  which  are  not  to  be 
performed  vnthin  one  year  from  the  making  thereof,  to  be  in 
writing.  The  construction  of  that  clause  has  been  that  only 
such  agreements  are  within  it,  as  are  expressly  limited  for  the 
time  of  their  performance  beyond  one  year.  Str.  506;  Salk. 
280.  In  the  agreement  attempted  to  be  proved,  there  was  no 
limitation  of  the  time  of  performance.  However,  if  the  sup- 
posed agreement  may  be  considered  as  within  either  of  the 
statutes  mentioned,  I  am  of  opinion  that  the  after-writing  of 
Lewis  supplies  this  defect,  so  far  as  to  take  the  case  out  of 
those  statutes,  upon  the  authority  of  the  case  cited  by  the 
counsel  for  the  defendant,  from  Strange's  Beports.  Upon  the 
whole,  I  think  that  the  evidence  of  this  collateral  agreement, 
and  especially  the  statement  of  it  by  the  letter  of  Lewis,  the 
plaintiff,  ought  to  have  been  admitted  to  the  jury;  and  that 
there  must  be  a  new  trial,  that  this  evidence  may  be  considered 
in  the  defense. 

SsDGwioK,  J.  This  case  comes  before  the  court  on  a  motion 
for  a  new  trial.  The  facts  appear  in  substance  to  be  that  the 
plaintiff  being  indebted  to  the  defendant  in  a  considerable  sum 
of  money,  an  account  was  stated  between  them,  and  the  balance 
struck;  that  it  was  agreed  that  a  real  estate  in  Dorchester, 
which  was  estimated  to  be  worth  nine  thousand  five  hundred 
dollars,  should  be  conveyed  by  the  plaintiff  to  the  defendant; 
that  taking  it  for  granted  that  the  estate  was  of  the  estimated 
value,  there  would  then  be  a  balance  in  favor  of  the  plaintiff 
to  the  amount  of  the  note,  and  that  for  this  balance  the  note 
should  be  given;  that  in  pursuance  of  this  agreement  the  deed 
was  executed  and  the  note  given.    At  this  time  no  other  writing 
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passed  between  the  poriiee;  that  at  the  trial  a  letter  of  the  fol- 
lowing tenor  [the  judge  then  read  the  letter]  was  offered  and 
rejected;  and  it  was  stated  that  evidence  woidd  be  given  that 
the  land  did  not  produce  on  the  sale  more  than  eight  thousand 
dollars;  and  said  that  the  difference  between  that  sum  and 
nine  thousand  five  hundred  dollars,  at  which  the  land  was 
received  by  the  defendant,  ought  to  be  deducted  from  the  note. 
If  this  rejection  was  right ,  the  verdict  ought  to  stand;  other- 
wise there  must  be  a  new  trial.  The  counsel  for  the  plaintiff 
has  stated  five  reasons  whj  the  evidence  offered  by  the  defend- 
ant ought  to  have  been  rejected:  1.  That  it  went  to  contradict 
the  consideration  expressed  in  the  deed,  which  is  nine  thousand 
five  hundred  dollars*  To  this  I  answer  that  it  is  not  an  attempt 
to  contradict,  in  any  sense,  the  consideration  expressed  in  the 
deed;  so  far  from  it  that  the  deed  is  in  no  sense  in  question  in 
this  action;  2.  The'  second  reason  was,  that  this  is  against  the 
statute  of  frauds;  setting  up  a  parol  agreement  to  raise  a  confi- 
dence or  trust  out  of  lands.  To  this  again  I  answer,  that  there 
is  no  claim  whatever  by  it,  formed  on  the  land  or  anything  out 
of  it.  The  third  reason  given  was,  that  it  was  an  attempt  to 
control,  against  the  principles  of  the  common  law,  written  bj 
parol  evidence.  To  this  I  say,  that  the  letter  is  as  much  written 
evidence  as  the  note,  and,  whether  written  at  the  time  or  after- 
ward, it  as  much  avoids,  in  the  one  case  as  in  the  other,  the 
mischief  intended  to  be  guarded  against  by  the  establishment 
of  the  principle  alluded  to  in  the  objection;  and  which  princi- 
ple I  admit  in  its  full  extent.  Again,  it  was  said  that  the  letter 
is  not  relevant.  It  is  certainly  susceptible  of  explanation;  but 
it  speaks  of  a  conveyance  of  proi>erty  by  the  plaintiff  to  the 
defendant;  that  this  property  lay  in  Dorchester;  and  it  is 
agreed  that  the  property  for  which  the  note  was  given  does  lie 
in  Dorchester;  it  speaks  of  an  accotmt,  which  account  was  pro- 
duced, and  which  mentions  such  a  note  as  that  on  which  the 
action  was  brought.  All  this  appears  to  me  to  be  good  prima 
facie  evidence  to  be  submitted  to  the  jury.  It  was  again 
objected  that  there  is  no  mutuality  between  the  parties;  that  if 
the  land  should  have  sold  for  more  than  was  justly  due  to  the 
defendant,  the  plaintiff  had  no  means  of  recovering  the  surplus, 
he  having,  as  it  is  said,  no  written  contract  for  that  purpose. 
This  objection  at  first  had  considerable  weight  with  me;  but  I 
do  not  know  that  it  was  certainly  to  be  concluded  that  thia 
plaintiff  had  no  writing  from  the  defendant;  and  I  think  there 
is  some  reason  to  doubt  whether,  if  he  trusted  to  the  personal 
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lionor  of  the  defendant,  he  ought  to  be  pennitted  for  that 
i^eaaon  to  yiolate  his  own  honest  oontraot.  I  am  of  opinion  that 
A  new  trial  ought  to  be  granted. 

Stbono  dissented. 

Daha,  C.  J.y  gaye  no  opinion,  as  a  majority  of  the  court 
in  faror  of  granting  a  new  trial. 

New  trial  granted. 

Harris  v.  Clap  bt  al. 

(IKam.808.) 


AMOinrr  Ricotkbsd  bbtond  Penalty  nr  Bond.— Interest  beyond  the 
penahj  of  a  bond  may  be  lecoyered  in  the  fonn  of  danuigss»  and  this 
even  against  a  soxety  on  the  bond. 

AonoN  of  debt  on  a  bond  bearing  date  the  third  of  Norem- 
ber,  1797,  in  which  the  defendants  were  jointly  and  seyerally 
bound  to  the  plaintiff  in  the  penal  sum  of  five  thousand  dollars. 
In  the  bond  there  was  a  condition,  stating  that  said  Harris  and 
Olap  had  mutually  chosen  A.  B.  and  0.  to  arbitrate,  determine 
and  award  between  them  in  reference  to  certain  matters  which 
were  stated  in  writing  and  annexed  to  the  agreement  of  refer- 
ence respectiyely  acknowledged  by  them  before  a  justice  of  the 
peace;  and  that  if  said  Clap  should  truly  perform  the  award  of 
the  arbitrators,  or  a  major  part  of  them,  and  pay  to  Harris  such 
balance  or  sum  of  money  as  should  be  awarded  to  him,  within 
one  hundred  and  twenty  days  after  making  such  award,  with 
interest  thereon  after  said  one  hundred  and  twenty  days,  then 
the  said  obligation  to  be  Toid;  otherwise  to  remain  in  full  force. 

Having  heard  the  parties,  the  referees  awarded  that  Clap 
should  pay  to  Harris  the  sum  of  four  thousand  six  hundred  and 
eighteen  dollars  and  sixty-two  cents,  in  full  satisfaction  of  the 
demands  submitted,  which  award  was  returned  to  and  accepted 
by  the  court  of  common  pleas,  at  the  January  term,  1798,  and 
judgment  rendered  in  fayor  of  Harris  and  against  Clap,  for 
that  sum  with  costs.  At  the  next  term  of  this  court.  Clap  peti- 
tioned for  an  order  of  review;  the  report  was  recommitted  to 
the  same  referees,  but  one  of  them  refusing  to  act,  the  order 
was  rendered  ineffectual.  Upon  a  resolve  of  the  legislature  au- 
thorizing this  court  to  grant  a  review  if  they  thought  proper,  it 
was  determined  that  no  review  should  be  granted.  The  defend- 
ants thereupon  confessed  the  forfeiture  of  the  bond  declared  on, 
and  the  question  before  the  court  was,  what  sum  plaintiff  was 
entitled  to  recover. 
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Parsons,  tot  the  plaintiff,  contended  that  he  was  entitled  to 
recover  the  sum  awarded,  with  interest,  after  the  expiration  of 
one  hundred  and  twenty  days  from  the  time  of  the  acceptance 
of  the  award  by  the  court  of  common  pleas;  that  though  this^ 
amount  would  exceed  the  penalty,  yet  the  court  could  give 
judgment  for  the  penalty,  in  debt,  and  for  the  excess,  in  the 
name  of  damages  for  the  detention  of  the  debt:  Lord  Lonsdale 
T.  Churchy  2  T.  B.  388,  and  the  cases  cited.  That  the  cases  in 
which  the  courts  have  refused  to  go  beyond  the  penalty,  are 
those  of  bonds  conditioned  for  the  performance  of  a  collateral 
act,  in  which  the  party  had  no  certain  measures  by  which  he 
could  determine  what  sum  he  ought  to  pay.  That  the  time  of 
making  the  award  had  been  ascertained,  by  its  acceptance  by 
the  court  of  common  pleas,  and  that  interest  ought  to  be  com* 
puted  from  the  expiration  of  one  hundred  and  twenty  days  from 
that  time. 

AUomey-general  Stdlivan,  for  the  defendants,  insisted  that 
there  was  no  case  in  which  a  surety  had  been  held  for  an  amount 
beyond  the  penalty,  whether  the  bond  was  conditioned  for  the 
payment  of  a  sum  of  money,  or  for  the  performance  of  a  col* 
lateral  act;  that  the  award  had  not  been  fixed  and  accepted  by 
the  court  until  the  present  term;  that;  there  was  no  obligation 
on  the  surety  until  the  time  that  the  award  had  been  ascertained 
by  the  court,  and  tliat  in  no  eyent  ought  the  surely  to  be  com- 
pelled to  pay  an  amount  exceeding  the  penalty. 

Thaodbb,  J.,  said  he  had  no  doubt  that  the  court  might  go 
beyond  the  sum  of  the  penalty  of  a  bond,  by  allowing  as  dam* 
ages  for  the  detention  of  the  debt  the  interest  upon  the  penalty; 
that  in  the  present  case  he  was  of  opinion  the  award  had  ite 
force  from  Uie  acceptance  of  it  in  the  court  of  common  pleas, 
and  judgment  there  upon  it;  that  as  that  judgment  would  draw 
interest,  so  also  ought  the  bond  after  one  hundred  and  twenlj 
days  had  expired  from  the  rendition  of  the  judgment. 

Sewall,  J.  The  question  for  the  consideration  of  the  court 
is,  whether  judgment  may  be  entered  for  an  amount  exceeding 
the  penalty  of  the  bond.  The  condition  of  this  bond  is,  to  pay 
such  sum  as  should  be  awarded  by  referees  appointed  by  the 
plaintiff  and  Clap,  the  principal  in  the  bond,  for  the  adjust- 
ment of  certain  demands  between  them,  within  one  hundred 
and  twenty  days  after  the  award  should  be  made.  A  certain 
sum  was  awarded  to  Harris  to  be  paid  by  Clap,  which  award» 
returned  into  the  court  of  common  pleas,  was  there  ao* 
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•cepted  and  confirmed  by  a  judgment  of  that  court  rendered 
thereon.  The  plaintiff  has  been  delayed  until  this  time  from 
having  the  effect  of  that  judgment  by  an  attempt  to  review  the 
action,  which  attempt,  by  a  decision  at  this  term,  has  entirely 
failed,  and  he  now  prays  judgment  on  this  collateral  bond.  In 
ordinary  cases,  where  the  amount  would  be  short  of  the  pen* 
sltjy  the  judgment  would  be  entered  for  the  sum  awarded  with 
legal  interest  thereon  from  the  time  of  payment,  according  to 
the  intent  of  the  condition;  and  affording  to  the  obligor  the 
benefit  of  the  chanoeiy  powers  of  this  court,  pursuant  to  the 
statute  in  such  case  provided.  In  the  present  case  the  sum 
awarded  and  interest  upon  it  from  the  time  of  payment  exceeds 
the  penalty,  and  hence  the  present  question  of  the  extent  of  the 
sum  for  which  judgment  maybe  entered.  This  court,  especially 
in  a  case  where  a  surety  may  be  affected,  cannot  exceed  the  ex- 
press contract  of  the  parties  and  the  legal  effect  of  it.  At  the 
common  law  the  penalty  of  a  bond  is  recoverable,  with  damages, 
for  the  detention  of  it  from  the  demand  or  other  time  of  pay- 
ment. The  penalty  is  recoverable  by  the  express  contract  of 
the  parties;  and  the  damages,  estimated  at  the  lawful  interest 
of  the  penalty,  are  the  legal  effects  of  their  contract.  To  this 
amount,  then,  the  obligors  in  a  bond  are  liable  at  law;  and  this 
•court  are  not  authorized  by  the  statute  to  mitigate  or  abatjo  this 
sum,  unless  it  exceed  the  sum  due  and  the  damages  actually 
sustained  by  the  plaintiff.  In  this  case  the  amount  awarded  by 
the  referees,  and  interest  thereon  from  the  time  of  payment,  is 
due  from  Clap,  one  of  the  obligors,  according  to  equity  and 
^ood  conscience;  but  in  this  suit  the  plaintiff  cannot  recover 
beyond  the  penalty  of  this  bond  and  the  damages  for  the  de- 
tention of  it,  which  may  be  considered  as  legally  demanded  at 
the  service  of  the  writ.  The  penalty  and  interest  from  the 
demand  must  be  the  measure  of  the  judgment,  not  exceeding, 
however,  the  sum  awarded  and  interest  upon  it  from  the  time 
of  payment,  according  to  the  condition  of  the  bond.  And  the 
judgment  must  be  entered  for  that  amount,  viz:  five  thousand 
dollars,  as  recovered  for  the  debt,  and  the  residue  as  damages 
for  the  detention  of  the  debt. 

SsDOwiGK,  J.,  dissenting,  after  stating  the  case,  and  observ* 
ing  that  the  amount  of  the  award  in  favor  of  Harris,  with  in« 
terest  thereon,  computed  from  the  end  of  one  hundred  and 
twenty  days,  from  the  time  it  was  accepted  by  the  court  of  com- 
mon pleas,  greatly  exceeded  the  penalty  of  the  bond.    The 
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question  is  irbether  the  excess,  beyond  the  penalty,  can  be 
ooTcred  in  the  name  of  damages.  And  I  am  of  opinion  that  it 
cannot.  Were  the  action  solely  against  Clap,  the  principal^ 
ihe  question  in  equity,  and  as  I  conceive,  in  law,  would  be- 
wholly  different.  At  the  time  the  snbmission  was  made  to 
referees,  by  Harris  and  Clap,  the  surety  had  no  means  of  know- 
ing, it  was  impossible  he  should  know,  what  amount  would 
probably  be  awarded  against  his  principal.  To  the  amount  of 
five  thousand  dollars  he  was  willing  to  be  responsible,  but  no 
further.  And  yet,  if  the  sum  awarded  against  him  by  our 
judgment  be  more  than  the  penalty,  he  will,  without  any  fault 
of  his,  without  any  practice  of  delay  on  his  part,  and  merely  ia 
character  of  surety,  be  made  responsible  to  a  greater  amount 
then  he  ever  consented  to  assume.  Barely  stating  the  ftusla 
presents,  to  my  judgment,  so  strong  a  case  that  it  is  incapable 
of  being  fortified  by  arguments. 

I  hare  said  that  the  surety  was  in  no  fault;  that  he  had  piao* 
ticed  no  delay.  He  never  undertook  to  pay,  but  on  the  con* 
tingency  of  an  award  against  his  principal;  and  it  is  agreed  o& 
all  hands,  and  was  admitted  by  the  counsel  for  the  plaintiff  in 
the  argument,  that  the  award  would  not  create  any  obligation 
upon  him  until  it  was  established  by  the  court.  Till  this  term 
of  this  court  it  never  was  established;  for  although  it  was  ac- 
cepted by  the  court  of  common  pleas,  yet  it  was  so  removed  to 
this  court  that  no  execution  could  issue  on  the  judgment.  Oaa 
it  in  any  sense  be  said  that  while  the  judgment  was  so  sus* 
pended,  and  its  validity  a  question  depending  and  undecided 
before  the  supreme  court  of  judicature  of  the  commonwealth^ 
the  surety  was  in  fault  for  not  deciding  what  has  remained  here 
for  years  undecided  ?  Let  it  be  again  remembered  that  this  suit 
depended  altogether  on  that  upon  the  award,  and  that  unless 
that  was  decided  against  the  principal,  there  never  could  be  a 
recovery  against  the  surety.  But  it  may  be  said  that  this  de-^ 
f  endant  might  have  brought  the  money  into  court  to  the  amount 
of  the  award,  and  that  he  ought  to  have  done  it  if  he  would  ex- 
cuse himself  from  the  paymeut  of  damages.  To  this  there  are 
two  answers.  In  the  first  place,  that  there  was  nothing  due 
until  the  award  was  accepted,  and  that  acceptance  rendered 
valid  and  effectual  by  the  decision  of  this  court;  and  in  the 
second,  that  by  bringing  the  money  into  court,  this  defendant 
would  have  admitted  the  plaintiffs  action  to  the  amount  of  the 
sum  so  brought  in;  and,  of  course,  had  the  award  been  set  aside^ 
the  payment  would  have  been  in  his  own  wrong. 
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Thus  far  have  I  gone  on  principle;  bat  I  had  thought  that 
this  ease  was  decided  on  authority.  I  had  supposed  it  had 
been  long  settled  that  a  surety  was  nerer  to  be  bound  beyond 
the  express  terms  of  his  contract.  Many  decisions  to  that  pur- 
pose might  be  produced,  but  I  will  cite  only  one,  which  I  con- 
ceiye  a  Tery  strong  one :  In  SiraUon  v.  Bastal,  2  T.  B.  866,  in  was 
detezmined,  that  **  where  an  annuity  bond  granted  by  two 
becomes  Yoid,  by  the  neglect  of  the  granted  in  not  registering 
a  memorial  under  the  statute,  he  cannot  recoTcr  back  any 
part  of  the  consideration  money  from  the  one  who  was  known 
only  to  be  a  surety  for  the  other,  and  had  in  truth  not  receiyed 
any  part  of  it,  notwithstanding  they  both  signed  a  receipt  for 
it."  In  that  case  it  appeared,  from  the  whole  of  the  transac- 
tion, that  the  plaintiff  had  no  confidence  in  the  principal,  but 
relied  wholly  on  the  surety.  Yet  it  was  determined  that  the 
action  could  not  be  supported.  And  that  great  judge.  Boiler, 
laid  it  down  as  undoubted  law  that  against  a  surety  a  con- 
tract cannot  be  carried  beyond  the  strict  letter  of  it.  Now, 
in  this  case,  the  surety  never  undertook  beyond  the  penalty  of 
the  bond;  he  has  practiced  no  delay.  Till  within  a  few  days  he 
did  not  know,  nor  could  he  know,  unless  he  was  wiser  than 
those  who  are  to  pronounce  the  law,  that  the  contingency  had 
happened,  or  ever  could  happen,  whereby  he  had,  or  ever 
should,  become  indebted  to  the  plaintiff. 

From  eveiy  view  which  I  have  been  able  to  take  of  the  sut- 
ject,  I  should  have  concluded  with  confidence,  but  for  my  re- 
spect for  those  from  whom  I  have  the  misfortune  to  differ  in 
opinion,  that  the  plaintiff's  demand  would  have  been  bounded 
by  the  amoimt  of  penalty  of  the  bond.  Whether  I  am  right  or 
wrong,  1  cannot  resist  the  impression  that  the  case  of  the  suroty 
is  indeed  a  hard  one,  inasmuch  as  he  is  to  be  mulcted  in  damages 
for  not  knowing  a  fact  resulting  from  principles  of  law,  that  the 
contingency  had  happened  by  which  a  duty  had  deyolved  en 
him,  while  it  was  a  question  which  had  induced  an  interference 
of  the  legislature,  and  while  the  decision  of  the  question  waa 
sus|>ended  in  this  court. 

Stbohg,  J.  In  this  case  one  question  is:  At  what  time  did  the 
sum  awarded  by  the  referees  become  due?  Was  the  award  bind- 
ing from  its  acceptance  in  the  court  of  common  pleas,  or  does  its 
validity  depend  upon  a  decision  of  this  court  a  few  days  since 
upon  the  application  of  Clap  to  review  the  judgment  of  that 
court?  I  am  of  opinion  that  the  award  is  to  be  considered  as  hav- 
ing its  force  and  validity  from  its  acceptance  in  the  court  below. 
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It  is  true  that  the  principal  has  ever  since  been  resisting  the  pay- 
ment of  the  sum  awarded,  and  endeayoring  to  get  the  judgment 
of  the  court  of  common  pleas  annulled  or  reyersed.  He  has 
made  his  application  to  this  court  for  that  purpose;  he  has 
been  fully  heard,  and  we  have,  at  this  term,  unanimously  de- 
termined that  the  application  was  groundless;  that  he  had  no 
reason  to  contend.  It  appears,  therefore,  that  the  principal 
has  been  all  this  time  acting  in  his  own  wrong.  The  next  and 
principal  question  then  is:  What  damages  shall  the  plaintiff 
recover  ?  Shall  he  recover  the  sum  awarded  with  interest,  after 
one  hundred  and  twenty  days,  from  the  time  of  the  acceptance 
of  the  award  in  the  court  of  common  pleas,  or  are  the  court  lim- 
ited to  the  simi  of  the  penalty  of  the  bond  ?  It  has  been  said  that 
although  the  court  may  in  some  cases  give  interest  by  way  of 
damages  beyond  the  penalty  of  the  bond,  yet  that  it  cannot  le- 
gally be  done  against  a  surety.  I  admit  that  there  are  cases  in 
which  a  difference  has  been  made  between  the  obligations  of  the 
principal  and  the  surety  in  certain  contracts;  but  I  do  not  think 
this  to  be  one  of  those  cases;  nor  can  I  see  the  distinction  which 
my  learned  brother  has  taken  in  the  case.  Here  both  the  de- 
fendants have  bound  themselves,  jointly  as  well  as  severally,  in 
the  same  words  in  a  penalty.  If  the  words  are  sufficient,  in  case 
the  action  had  been  brought  against  the  principal  alone,  to  have 
authorized  the  court  to  go  beyond  the  penalty  of  the  bond  in  a 
judgment  against  him,  then  surely  the  same  words  must  be  suffi- 
cient for  a  like  purpose  in  the  present  action;  and  to  say  that  they 
are  not,  seems  to  be  absurd.  What,  then,  is  the  law  as  to  go- 
ing beyond  the  penalty?  The  law,  as  I  understand  it,  says 
that  every  man  who  binds  himself  in  a  penalty  is  liable  to  pay 
not  only  the  whole  penalty — ^the  debt — ^but  also  the  legal  in- 
terest of  it,  as  damages  for  the  detention.  This  rule  of  law 
extends  to  all  cases  where  the  condition  of  the  bond  is  for  the 
payment  of  money— or  where  the  value  of  the  condition,  if  I 
may  so  express  it,  is  equally  capable  of  being  ascertained  as 
though  the  sum  had  been  expressed  in  the  condition — which  is 
the  present  case.  When  the  surety  entered  into  the  bond,  he 
knew,  or  he  ought  to  have  known,  that  he  was  bound  to  that 
extent.  Every  man  is  presumed  to  know  the  law.  He  under- 
took that  the  principal  should  perform  the  award;  this  was  the 
contract  made  by  the  surety ;  the  award  has  not  been  per- 
formed, and,  therefore,  the  defendants  must  answer  in  damages 
for  the  non-performance;  these  damages  are  the  amount  of  the 
sum  awarded,  with  the  interest  thereof,  after  the  expiration  of 
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one  hundred  and  twenty  days  from  acceptance  in  the  common 
pleas;  and  the  plaintiff  is  entitled  to  judgment  for  that  amount 
in  the  manner  already  mentioned. 

Daha,  C.  S.f  after  stating  the  cause,  said:  At  the  time  of 
ezeeoting  the  bond  it  was  uncertain  what  sum,  if  any,  iiirould 
be  awarded  against  Clap;  this  was  made  certain  by  the  award, 
that  is,  by  the  acceptance  of  it  in  the  court  of  common  pleas; 
for,  till  then,  it  was  uncertain  whether  it  was  a  bindiqg  and  Yalid 
award  or  not;  by  that  acceptance  it  became  binding  upon  the 
parties,  and  the  duty  of  the  defendants  in  this  action  was  cre- 
ated. What  is  that  duty  ?  That  Olap  should  perform  the  con* 
tract  entered  into  by  the  bond,  which  was  to  pay  to  the  plaintiff 
whateyer  sum  should  be  awarded  to  him  within  one  hundred 
and  twenty  days  after  the  mating  the  award,  which,  as  I  hare 
already  observed,  is  one  hundred  and  twenty  days  after  the  ac- 
ceptance; the  act  of  the  court  in  accepting  the  award  being 
necessary  in  this  case  to  make  it  a  binding  award.  It  was  the 
duty  of  the  principal  to  hare  paid  the  actual  sum  awarded  at 
the  expiration  of  the  one  hundred  and  twenty  days;  the  money 
has  not  been  paid,  and  the  surety  comes  into  this  court  as  a 
ocMirt  of  equity  for  relief.  What  is  the  equity  of  the  case? 
CSearly  that  the  plaintiff  should  recover  the  sum  awarded  and 
interest.  But,  it  is  said  that  we  cannot,  against  a  surety,  go 
beyond  the  penalty  of  the  bond;  and  the  case  of  StraUcn  y. 
BoBioL  has  been  cited  to  prove  it.  That  was  a  case  where  the 
equitable  action  for  money  had  and  received  was  brought  to  re- 
cover back  money  paid  upon  a  consideration  which  failed,  and 
it  appeared  in  evidence  that  the  surety  had  not,  in  fact,  received 
a  farthing  of  the  money.  The  action  was  grounded  wholly 
upon  an  implied  promise,  and  the  court  decided,  and,  undoubt- 
edly, very  justly  decided,  that  the  surety  was  not  liable;  and  I 
agree  that  a  surety  is  not,  in  any  case,  to  be  bound  beyond  the 
fair  import  and  intention  of  his  contract.  In  the  case  now 
under  consideration,  the  surety  has  expressly,  by  an  instrument 
under  seal,  bound  himself  to  the  plaintiff;  there  is  no  ambi- 
guity in  the  words,  but  the  expressions  are  positive,  clear  and 
unequivocal.  He  knew  that  he  had  undertaken  for  the  per- 
formance of  the  award,  if  one  should  be  made  against  his  prin- 
cipal; he  knew  the  award  was  made,  and  what  it  was;  these  he 
certainly  knew  when  the  action  on  this  bond  was  commenced, 
which  was  but  a  short  time  after  the  expiration  of  one  hundred 
and  twenty  days  from  its  acceptance  in  the  court  of  common 
pleas;  it  then  became  his  duty  to  see  that  it  was  performed. 

▲k.  Dm.  Vol..  II— S 
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Nor  was  that  obligation  suspended  by  the  subsequent  tranaac- 
tions  in  endeavoring  to  obtain  a  new  trial;  this  court  has  de* 
cided  that  delaying  payment  on  application  for  a  new  trial  is  at 
the  peril  of  the  party  delaying.  But  in  going  beyond  the  pen* 
alty  of  the  bond,  the  court  do  not  go  out  of  the  contract;  it  is. 
no  more  than  the  common  case  of  a  bond  conditioned  for  th» 
payment  of  money  lying  until  the  sum  mentioned  in  the  condi- 
tion,  with  the  interest  of  it,  exceeds  the  penalty;  in  which, 
eases  the  court  will  give  the  excess  as  damages  for  the  deten- 
tion of  the  debt;  in  no  case,  howcTer,  going  so  far  beyond  the. 
penalty  as  to  exceed  the  l^al  interest  on  the  penalty.  At  law^ 
the  penalty  is  the  debt;  and  for  the  detention  of  the  debt,  dam* 
ages,  either  real  or  nominal,  are  always  recorerable.  The  oon- 
laract  at  law  is  to  pay  the  penalty;  if  the  defendants  ask  equity,, 
they  must  do  equity.  Of  the  real  equity  of  the  case  I  hare  noi 
a  doubt;  and  that  the  plaintiff  ought  to  recover  the  sum  awarded,, 
with  interest,  after  one  hundred  and  twenty  days  from  the  ac- 
ceptance of  the  award  in  the  court  of  common  pleas. 

The  judgment  was  accordingly  entered  up  against  both  the 
defendants  for  five  thousand  dollars  debt,  and  one  thousand 
four  hundred  and  eighty  dollars  and  fifty-five  cents  damages,, 
for  the  detention  of  the  debt. 


The  point  determined  in  thiB  cue  has  since  been  oenfiimed  in  BhtisartfT^ 
/ones,  18  K.  T.  85,  where  it  was  held  that  a  recovery  against  a  surety  on  a 
bond  for  the  payment  of  money,  is  not  limited  to  the  penalty,  but  may  ex- 
ceed it  BO  far  as  is  necessary  to  indnde  interest  fromt^  timeof  the  breach. 
Buue  V.  Sa/miuAy^  46  Ma  877;  Tyont.  Sopudermm^  45  Ala,  864;  CarUrr, 
Thom,  18  B.  Men.  613;  Hughetr.  WkkliT,  H  Id.  209»  and  Gorier  v.  (krier, 
4  Day,  80.  Bee  the  note  to  Orakam  v.  BiMam,  1  Am.  DeoL  888^  whero 
this  snhjeet  is  fnUy  diacnssed 


Emerson  v.  Proprietors. 

Whxm  AcnoH  Abises  on  Covenant  of  Wabrantt.  —An  aetioa  eit 
the  covenant  of  warranty  in  a  deed  cannot  be  maintained  without  show* 
ing  an  eviction  by  an  elder  and  better  title. 

Action  of  covenant.  The  declaration  contained  two  counts.. 
The  first  stated  that  the  defendant,  by  a  committee  of  said 
proprietors  duly  authorized,  did  on  the  tenth  Februaiy,  1800, 
for  a  valuable  consideration  convey  to  the  plaintiff  and  his 
heirs  f orever^  a  certain  tract  of  land,  and  that  said  committee^ 
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in  the  name  of  the  defendants,  coTenanted  with  the  plaintiff  to 
"warrant  and  defend  said  premises  against  the  lawful  claims  of 
any  person  or  persons  whatever;  that  in  the  jear  1799,  by  a 
judgment  of  the  supreme  court  of  judicature,  now  in  ftiU  force, 
said  premises  were  decreed  to  belong  to  the  Pejepscot-pxoprie- 
tors,  and  that  they  hare  a  lawful  right  to  hold  and  enjoy  the 
same;  by  reason  whereof » the  coyenant  of  warranty  in  said  deed 
had  been  broken.  The  second  count  alleged  as  a  breach  of  the 
covenant,  that  at  the  time  of  executing  the  deed  the  defendants 
had  no  lawful  right  or  title  to  the  premises;  but  that  the  Pejep- 
scot-proprietors,  at  that  time  and  long  before,  were  seised  in 
fee  thereof. 

The  defendants  pleaded:  1.  That  they  had  not  broken  the 
covenant  as  plaintiff  had  declared,  but  had  kept  the  same;  2. 
That  prior  to  executing  the  said  deed  to  the  plaintiff,  the  com- 
monwealth were  seised  of  said  premises  and  had  conveyed  the 
same  to  the  defendants;  that  they  had  good  right  to  make  the 
deed  to  the  plaintifb;  and  that  by  the  judgment  referred  to 
in  plaintiff's  declaration,  the  Pejepscot-proprietors  acquired  no 
right  or  title  to  the  premises  conveyed  by  defendants  to  ths 
plaintiff  nor  any  lawful  claim  thereto;  3.  That  the  Pejepscot* 
proprietors  were  not  at  the  time  of  executing  said  deed,  or  ai 
any  time  before  or  since,  seised  in  fee  of  the  premises  described 
in  the  deed,  or  any  part  thereof,  nor  had  any  lawful  claim  or 
title  thereto. 

Upon  these  three  pleas  issue  was  joined. 

SMoUor-general  Davis  and  Bradbury,  for  the  plaintiff. 

OhoBB  and  WkUman,  for  the  defendants. 

SiWALL,  J. ,  was  of  opinion  that  in  an  action  upon  the  covenant 
in  warranty,  the  only  covenant  in  the  deed  declared  on,  an  actual 
eviction  must  be  proved  in  order  to  maintain  the  action.  He  said  r 
that  in  England  the  effect  of  such  a  covenant  was  to  enable  the 
grantee,  if  sued  for  the  land,  to  vouch  the  grantor  or  his  heirs  to 
warranty.  Here  we  had  gone  further,  and  had  considered  this  as 
a  personal  covenant,  upon  which  an  action  would  lie  against  the 
warrantor;  but  still  we  must  resort  to  the  oiiginal  meaning  of 
the  covenant  to  determine  when  such  action  lies.  That  as  the 
effect  there  was  to  enable  the  grantee  to  call  upon  the  warrantor 
to  defend  the  title,  so,  by  a  clear  analogy,  when  we  here  author* 
ize  an  action  to  be  brought  upon  this  covenant,  it  must  be  upon 
an  eviction  by  elder  and  better  title.  He  was,  therefore,  clearly 
of  opinion  that  the  plaintiff  had  not  stated  any  cause  of  action. 
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Tbmbib,  J.«  said  he  -vraa  olearlj  of  opinion  thst  no  aotion 
<xn]ld  be  maintained  on  this  oovenant  wi&out  showing  an 
eviction. 

SsDawiOKy  J.y  said  that  he  concorred  without  a  partude  of 
<loabt.  Thia  ooYonant  has  been  for  some  time  considered  here 
as  a  personal  corenant.  if  it  be  so,  then  it  is  in  fact  and  in 
essence  a  corenant  for  quiet  enjoyment^  on  which  no  action  can 
be  maintained  till  distorbanoe  in  that  enjoyment.  The  plaintiff 
bae  shown  none»  and,  therefore,  has  no  cause  of  aetioii. 

The  plaintiff  had  leare  to  discontinue. 


Babtlet  V.  Knight* 

BrPECT  OF  JuDOMBHT  Obtainsd  IK  Akothsb  Statb.— A  jndgmsnt  le- 
ooveied  in  one  state  is  not  condnsive  evidence  of  a  debt  in  an  setion 
brought  on  such  judgment  in  another  state,  but  in  the  latter  the  in- 
quiry may  be  made  whether  the  court  in  the  former  state  had  properly 
jorisdiction  of  the  defendant 

^KSTITUTIONAL  PBOVISION   AS    TO  SUCH   JUDGMENTS.— Although  the 

mode  of  authenticating  such  judgments  has  been  provided  for  by  the 
•act  of  congress,  punuant  to  the  constitution,  yet  the  dfoct  of  sudi 
authentication  is  not  dedsred  by  the  act. 

AonoN  of  debt  upon  a  judgment  recoyered  in  the  state  of 
New  Hampshire. 

The  defendant  prayed  oyer  of  the  record  of  the  judgment 
mentioned  in  the  declaration,  and  then  pleaded  in  bar,  that  at 
the  time  of  signing  the  note  upon  which  said  judgment  was 
recovered,  and  at  the  time  of  making  the  promise  of  payment 
therein  referred  to,  he  was  an  infant,  of  the  age  of  fourteen 
years,  and  no  more.  By  leave  of  the  court,  defendant  pleaded 
a  second  plea  in  bar,  that  at  all  the  times  between  the  making 
of  said  note  and  the  recovery  of  judgment  thereon,  and  ever 
since,  he  was,  has  been,  and  still  is,  an  inhabitant  of  and  resi- 
dent in  the  town  of  Portland,  in  the  couniy  of  Cumberland,  in 
the  commonwealth  of  Massachusetts. 

General  demurrer  to  both  the  pleas,  and  joinder. 

MsUen  and  Hubbard,  for  the  plaintiff,  aigued  that  by  the  con- 
stitution of  the  United  States,  and  by  the  law  of  congress,  the 
judgment  was  conclusive  evidence  of  a  debt,  and  could  not  be 
called  in  question  in  the  manner  attempted  by  the  pleas  of  the 
defendant.     The  constitution,  art.  4,    sec.   1,   declares  that 
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**  Full  faith  and  credit  shall  be  giyen  in  each  state  to  the  publio 
actSy  xecords,  and  judicial  proceedings  of  CTeiy  other  state. 
AmA  the  congress  may  by  general  laws  prescribe  the  manner  in 
which  such  acts,  records  and  proceedings,  shall  be  proTed,  and 
the  effect  thereof.*'  That  the  act  of  congress,  1  cong.,  2  sess., 
chap.  11,  having,  pursuant  to  the  article  in  the  constitution^ 
prescribed  the  mode  in  which  the  acts,  records,  etc.,  in  each 
state  shall  be  authenticated,  and  having  declared  the  acts^ 
records,  etc.,  so  authenticated,  ''shall  hare  such  faith  and 
credit  giyen  to  them  in  every  court  within  the  United  States  as 
they  have  by  law  or  usage  in  the  courts  of  the  state  from  which 
they  are  or  shall  be  taken,"  has  by  necessary  implication  de- 
clared thi9  effect  of  a  judgment  to  be  the  same  in  every  stata 
that  it  has  in  the  state  where  it  was  rendered.  In  New  Hamp- 
shire, nothing  which  tended  to  impeach  the  validity  of  the 
recovery  of  the  judgment  would  there  be  permitted  to  be 
pleaded  in  bar  to  an  action  of  debt  upon  it;  and  therefore  l^ 
plea  of  that  sort  cannot  be  allowed  here. 

Parker,  for  the  defendant,  replied  that  congress  had  not 
declared  the  effect,  but  had  merely  prescribed  the  mode  in 
which  records,  etc.,  should  be  authenticated;  that  declaring 
they  should  have,  when  so  authenticated,  such  faith  and  credit 
given  to  them  as  by  law  or  usage  they  have  in  the  state  where 
rendered,  extended  no  farther  than  to  make  them  incontro- 
vertible evidence  of  everything  that  appeared  by  the  record, 
viz:  that  the  judgment  was  recovered  by  and  against  the  parties 
named,  for  the  sum  and  for  the  cause  of  action  expressed,  in 
the  manner  stated,  t.  e.,  whether  upon  default  on  trial,  etc., 
that  in  every  other  respect  they  were  on  the  footing  of  foreign 
judgments,  which  were  but  prima  facie  evidence  of  a  debt;  and 
it  was  competent  for  the  defendant  to  show  that  such  judg- 
ment was  unduly  or  irregularly  obtained. 

Tbaohxb,  J.  In  this  case,  the  demurrer  confesses  the  facta 
stated  in  the  pleas.  By  the  law  of  this  state,  applied  to  these 
facts,  the  note  mentioned  in  the  judgment  declared  on  would 
be  void.  The  question  then  is,  whether  the  judgment  rendered 
as  this  was,  in  another  state,  has  precluded  tiie  defendant  from 
making,  in  the  present  action,  the  defense  which  he  sets  up  m 
his  pleas.  I  think  not.  And  that  the  article  in  the  constitu- 
tion of  the  United  States  and  the  act  of  congress,  which  have 
been  cited,  do  not  admit  of  the  construction  contended  for  by 
the  counsel  for  the  plaintiff,  but  that  the  facts  pleaded  are  by 
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law  pleadable;  and  as  they  would  haye  been  a  legal  bar  to  an 
action  on  the  note,  so  thej  are,  of  course,  to  the  present  action 
of  debt  upon  a  judgment  recovered  in  the  state  of  New  Hamp- 
shire on  the  note;  and  that  the  defendant  is  entitled  to  judg- 
ment. 

SxwALL,  J.  By  the  rules  of  the  common  law,  the  judgment 
of  a  court  of  justice  is  a  ground  of  action  for  the  party  recov- 
ering, and  the  judgment  is  itself  evidence  of  a  debt:  8  Com. 
Dig.  Debt,  A;  2  Doug.  1.  The  circumstances  of  the  present 
case,  however,  require  us  to  notice  a  distinction,  which  appears 
to  be  well  establidied,  between  domestic  judgments  and  foreign 
judgments.  A  domestic  judgment,  or  one  that  has  been  ren- 
dered in  the  same  court  whose  aid  is  required  to  enforce  it,  or 
within  the  same  general  jurisdiction,  is,  while  existing  unsatis- 
fied, considered  and  observed  as  an  incontrovertible  proof  of 
the  debt,  liable  to  no  exception  or  inquiry.  But  aforeign  judg- 
ment, though  it  may  be  declared  on  as  a  consideration  from 
which  a  promise  or  debt  of  the  party  charged  by  it  is  implied 
or  enforced,  and  though  proof  of  the  judgment  alleged  must 
be  admitted  as  sufficient  evidence,  prima  fourie^  of  the  debt,  yet 
it  is  not  an  incontrovertible  proof:  Doug.  6.  This  distinction, 
established  by  the  decisions  and  practice  of  the  superior  courts 
of  justice  in  England,  has  been  adopted  with  us,  and  is  war- 
ranted by  sound  reason,  and  the  general  principles  of  the  com- 
mon law.  The  extent  of  its  application  here,  rather  than  the 
distinction  itself,  whether  it  extends  to  a  judgment  recovered  in 
a  court  of  any  other  state  of  the  United  States,  when  demanded 
as  a  debt  within  this  state,  has  been  the  principal  question  con* 
tested  in  the  case  before  us.  The  constitution  of  the  United 
States  has  provided  that  full  faith  and  credit  shall  be  given,  in 
each  state,  to  the  public  acts,  records,  and  judicial  proceedings 
of  every  other  state;  and  that  congress  may,  by  general  laws, 
prescribe  the  manner  in  which  such  acts,  records  and  proceed- 
ings shall  be  proved,  and  the  effect  thereof.  By  a  law  of  the 
United  States,  pursuant  to  this  article  of  their  constitution,  the 
forms  to  be  observed  for  the  authentication  of  the  records  and 
judgments  of  the  courts  of  justice  within  the  several  states  have 
been  directed;  and  it  is  thereby  provided,  that  such  records  and 
judicial  proceedings,  so  authenticated,  shall  have  the  same 
credit  in  every  court  in  the  United  States  as  they  have  by  law 
or  usage  in  the  courts  of  the  state  from  whence  such  records 
ehall  be  taken.  And  an  act  of  the  legislature  of  this  state 
lecognizes  an  action  of  debt  as  a  process  which  may  be  brought 
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'witliin  this  state  upon  a  judgment  rendered  by  a  court  of  record 
in  any  other  of  the  United  States.  Have  these  constitutional 
«nd  legislative  provisions  placed  judgments  recovered  in  any 
•court  of  record  within  every  other  state  of  the  United  States, 
upon  the  same  ground,  in  all  respects,  with  judgments  rendered 
by  a  court  of  record  within  this  state  ? 

My  opinion  is,  that  the  effect  of  a  judgment,  that  is,  the 
rights  of  the  party  claiming  under  it,  and  the  liability  of  the 
party  chaiged  by  it,  are  not  enlarged  or  affected  by  the  consti- 
tution or  law  of  the  United  States,  or  by  the  statute  of  this 
«tate.  The  article  cited  from  the  constitution  of  the  United 
States,  and  the  act  of  congress  pursuant  to  it,  appear  to  me  to 
be  confined  to  the  sole  purpose  of  directing  the  modes  of  proof 
and  the  effect  thereof,  to  be  employed  in  authenticating  records 
when  certified  from  one  state  to  another  within  the  United 
States.  And  the  statute  of  this  state,  in  recognizing  an  action 
of  debt  as  a  proper  process  upon  all  judgments,  whether  re- 
covered within  this  state  or  any  other  of  the  United  States,  has 
not  intended  an  alteration  of  the  common  law,  or  to  give  tho 
«ame  authority  and  effect  to  foreign  judgments,  which  all  judg« 
ments  are  allowed  to  have  within  the  jurisdiction  which  renders 
them,  or  suffers  them  to  remain  in  force.  I  conclude,  there- 
fore, upon  the  whole,  that  a  judgment  certified  from  a  court  of 
record  in  any  other  state,  when  demanded  as  a  debt  within  this 
4Btate,  is  not  an  incontrovertible  proof  of  such  debt;  and  that 
the  grounds  of  such  judgment,  when  impeached  by  the  defend- 
ant, may  be  on  that  occasion  examined. 

In  the  case  before  us,  the  demand  of  the  plaintiff  is  for  the 
amount  of  a  judgment  rendered  by  a  court  of  record  in  the 
state  of  New  Hampshire;  and  it  is  averred  that  the  defendant, 
the  person  nominally  charged  by  the  judgment,  became  accord- 
ingly indebted  to  the  plaintiff.  This  demand  is  answered  by 
a  plea  which,  if  seasonably  exhibited  and  confessed,  as  it  now 
iSy  by  the  plaintiff's  demurrer,  would  be  sufficient  with  us  to 
prevent  such  a  judgment  upon  the  original  demand  of  the 
plaintiff  against  the  defendant  as  we  now  are  requested  to 
enforce.  Secondly,  the  defendant  alleges  circumstances,  like- 
wise confessed  by  the  plaintiff's  demurrer,  from  which  a  want 
of  notice  in  the  original  suit,  and  a  want  of  capacity  to  defend 
against  it,  are  necessarily  inferred.  The  process  certified  to  us 
and  having,  as  evidence  of  a  public  record,  the  same  faith  and 
credit  with  us  as  it  would  have  in  New  Hampshire,  shows  that 
the  judgment,  of  which  the  effect  of  a  debt  is  demanded  in  this 
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aotion,  was  rendered  without  actual  notice  to  the  defendant,  or 
any  appearance  by  him,  or  any  guardian  for  him;  he  being  ai 
the  time  confessedly  an  infant  under  the  age  of  twenty-onc> 
years.  Upon  the  principles  aa  well  of  natural  justice  as  of  tho 
common  law»  a  judgment  liable  to  these  objections  must  be  de- 
termined to  be  no  just  or  legal  consideration,  from  which  a 
promise  or  debt  of  the  party,  nominally  charged  by  it,  ought 
to  be  implied  or  inferred.  This  jurisdiction,  therefore,  will  not 
enforce,  as  a  debt,  the  judgment  certifted  in  this  case,  against 
the  pleas  of  the  defendant,  which,  to  the  purpose  of  showing 
there  is  no  debt,  are  a  suAdent  answer  to  the  plaintilTs  dedar* 
ration. 

SnoawiOB,  J.  This  is  an  action  of  debt  brought  on  a  judg- 
ment  recoTered  by  the  plaintiff  against  the  defendant,  in  the 
state  of  New  Hampshire,  and  the  original  action  was  brought 
on  a  promissory  note.  By  the  pleadings  it  appears  that  the 
defendant,  when  the  note  was  given,  and  until  and  at  the  judg- 
ment, was  an  infant;  and  that  he  was  during  all  that  time  an 
inhabitant  of  this  conmionwealth.  The  judgment  was  renderecl 
on  default,  and  it  does  not  appear  that  the  defendant  had  per- 
sonal notice  of  the  suit;  and  we  know  it  is  not  in  New  Hamp* 
shire,  as  it  is  in  England,  a  prerequisite  to  the  judgment. 

The  facts  on  which  the  defendant  relies  are  disclosed  by  th# 
pleadings,  and  the  question  is,  whether  such  a  judgment,  so 
obtained,  is  condusiTe  eyidence  of  a  debt.  If  the  judgment  par- 
takes of  all  the  properties  of  a  domestic  judgment,  it  is  bo» 
otherwise  we  can  extend  relief  to  the  defendant,  according  to  the 
justice  of  the  case.  .  TbiB  depends  on  the  construction  which 
shall  be  giren  to  the  first  section  of  the  fourth  artide  of  the 
constitution  of  the  United  States,  and  the  act  of  congress  made 
in  pursuance  thereof.  The  act  of  congress,  after  prescribing 
the  mode  in  which  **  the  public  acts,  records,  and  judicial  pro* 
ceedings  in  each  state  shall  be  authenticated,"  goes  on  to  de- 
clare, **  that  the  said  records,  etc.,  authenticated  as  aforesaid,, 
shall  hare  such  faith  and  credit  given  to  them  in  every  court 
within  the  United  States  as  they  have  by  law  or  usage  in  the 
courts  of  the  state  from  whence  the  said  records  are  or  shall  be 
taken.'*  It  will  appear  that  as  well  the  effect  of  records,  etc., 
as  their  mode  of  authentication  is,  by  the  constitution,  within 
the  authority  of  congress.  What  the  effect  shall  be  is  not 
declared  by  the  statute.  It  is  indeed  provided,  that,  being 
authenticated,  they  shall  in  all  events  have  such  faith  and 
credit  given  to  them  as  they  are  entitled  to  in  the  state  ttomi 
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whicli  they  ave  taken.  The  meaning  I  take  to  be  this,  and 
no  more:  that  they  shall  be  inoontroTertible  and  conelnsiTe 
eiridenoe  of  their  own  ezistenoe,  and  of  all  the  facte  ezpreeaed 
in  them.  The  act,  howerer,  stops  short  of  declaring  what 
shall  be  thefar  effect;  and  congress  hare  wisely  left  this  to  the 
jndieial  department. 

As  by  our  onion  a  greater  degree  of  comily  is  dne  to  the  pro* 
oeedings  of  oar  sister  states,  than  to  those  of  states  which  are 
in  every  respect  foreign,  the  section  of  the  article  of  the  consti* 
tniioa  already  mentioned  declares  that  "  fall  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts,  records  and 
judicial  proceedings  of  erery  other  state.*'  The  precise  extent 
of  this  ''faith and  credit''  it  is  not  necessaiy  to  define  in  order 
to  decide  the  present  case;  thus  much,  howeyer,  it  seems  to  me 
is  necessarily  implied,  that  the  courts  of  the  other  states  shall 
never  be  charged  with  collusion,  corruption  or  a  mere  error  of 
judgment.  If  it  be  true,  in  fact,  that  the  judgments  of  the  other 
states,  are  to  be  considered,  to  all  intents  and  purposes,  as  the 
judgments  of  courts  in  states  which  are  merely  foreign,  then 
it  will  follow  irresistibly,  that  this  provision  of  tiie  constitution 
is  altogether  idle  and  insignificant,  a  conclusion  which  I  should 
with  reluctance  draw  as  to  any  part  of  the  constitution.  If  my 
construction  be  right,  then  it  will  result  that  wherever  there 
has  been  a  trial  in  another  state,  the  judgment  will  be  conclu- 
sive; and,  perhaps,  it  may  not  be  going  too  far  to  say,  that  if 
there  be  personal  notice  to  the  defendant,  and  on  his  part  no 
disabiliiy,  that  the  judgment  shall  be  binding  on  him;  and  it 
will,  in  all  cases,  on  this  construction,  conclude  the  plaintiff. 
But  I  am  decidedly  of  opinion  that  it  would  be  going  too  far 
to  say  that  a  judgment  of  one  of  the  other  states  should  in  all 
cases  have  the  same  effect  as  a  domestic  judgment;  and  the 
present  case  is,  in  my  opinion,  a  strong  instance  to  show  that 
it  should  not.  This  is  a  judgment  against  a  citizen  of  another 
state,  without  trial,  without  notice;  and  who,  as  well  at  the 
time  of  the  judgment  as  at  the  time  of  the  contract  alleged, 
was  an  infant.  To  this  judgment  I  give  ''  full  faith  and  credit;" 
but  although  I  do  this,  I  cannot  say  that  I  think  it  binding  on 
the  defendant;  and  the  mischiefs  of  such  a  determination  would 
be  incalculable.  It  is  well  known  that  many  of  the  states,  of 
which  this  is  one,  proceed  to  final  judgment  without  requiring 
the  appearance  of  the  defendant,  or  even  personal  notice  to 
him.  The  return  of  an  officer  of  a  summons  left  with  the 
defendant's  agent  or  attorney,  or  at  the  last  and  usual  place 
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of  the  defendant's  abode,  is  sufficient  authority  to  the  court 
to  pzooeed  to  a  judgment*  An  officer  may  be  mistaken;  he 
may  act  by  collusion;  or,  if  neither,  notice  may  never  reach 
the  defendant;  that  defendant  may  be  an  inhabitant  of  the 
most  distant  state.  Shall  he  be  bound  by  the  judgment 
conclusiYely  ?  It  would  be  monstrous.  I  am,  therefore,  clearly 
of  opinion  that  the  pleas  in  bar  here  are  sufficient,  and  that 
there  must  be  judgment  for  the  defendant. 


Effect  of  Judombhts  of  othbb  States.— The  signifioatioii  of  the 
constitational  proririon  that  "full  faith  and  credit  ahaU  be  given  in  each 
state  to  the  pnblio  acts,  records,  and  jadicial  proceedings  of  every  other 
state,"  has  been  much  discussed;  and  the  decisions  have  been  in  much  con- 
fusion on  the  subject  Two  eztrsme  views  were  adopted;  om  the  one  hand, 
a  series  of  decisions  hold  that  a  judgment  obtained  in  another  state  is,  in 
every  other  state  where  any  right  is  claimed  nnder  it,  entitled  to  the  same 
credence,  and  is  as  conclusive  in  the  latter  as  in  the  state  where  the  judg- 
ment was  obtained;  while  another  class  deny  that  a  judgment  of  this  kind 
is  entitled  to  any  more  faith,  except  as  to  the  character  of  the  record  aa 
evidence  than  a  foreign  judgment  The  latter  hold  that  the  constitntional 
provision  did  no  more  than  declare  the  mode  of  authenticating  the  record, 
and  the  faith  given  to  such  record  of  a  judgment  of  another  state,  with- 
out declaring  the  effect  of  the  judgment  in  the  state  where  it  is  brought 
under  consideration.  This  is  the  language  of  Clifford,  J.,  in  Chrittmaa  t. 
BusseUf  5  Wall.  905:  "Cases  may  be  found  in  which  it  is  held  that  the 
judgment  of  a  state  court,  when  introduced  as  evidence  in  the  tribunals  of 
another  state,  are  to  be  regarded  in  all  respects  as  domestic  judgments. 
On  the  other  hand,  another  class  of  cases  might  be  cited  in  which  it  is  held 
that  such  judgments  in  the  courts  of  another  state  are  foreign  judgments, 
and  that  as  such  the  judgment  is  open  to  every  inquiry  to  which  other 
foreign  judgments  may  be  subjected  under  the  rules  of  the  common  law. 
Neither  class  of  these  decisions  is  quite  correct.  They  certainly  are  not 
foreign  judgments  under  the  constitution  and  laws  of  congress  in  any 
proper  sense,  because  they  'shall  have  such  faith  and  credit  given  to  them 
in  every  other  court  within  the  United  States  aa  they  have  by  law  and 
usage  in  the  courts  of  the  state  from  whence'  they  were  taken;  nor  are  they 
domestic  judgments  in  every  sense,  because  they  are  not  the  proper  founda- 
tion of  final  process,  except  in  the  state  where  they  were  rendered.  Besides, 
they  are  open  to  inquiry  as  to  the  jurisdiction  of  the  court  and  notice  to  the 
defendant;  but  in  aU  other  respects  they  have  the  same  faith  and  credit  as 
domestic  judgments." 

It  would  serve  no  practical  use,  at  the  present  time,  to  review  the  de- 
cisions generally  on  this  subject;  because  however  conflicting  may  have 
been  the  views  formerly  entertained  by  the  courts,  there  is  now  a  more  set- 
tled uniform  state  of  the  law  on  this  matter.  We  vrill,  therefore,  merely 
advert  to  the  leading  cases,  which  have  given  an  authoritative  exposition 
of  the  law,  and  hud  down  principles  now  generally  accepted  and  recognised. 
The  first  authoritative  exposition  of  the  law  was  given  in  MiUa  v.  Duryee^ 
7  Cranch,  481,  decided  in  1813,  where  it  was  held  that  nil  debet  was  not  a 
goud  plea  to  an  action  founded  on  the  judgment  of  another  state.  The  ac- 
tion was  founded  on  a  judgment  obtained  in  the  state  of  New  York,  ia 
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^hich  the  defendant  had  foil  notice  of  the  suit,  having  been  arrested  and 
^▼en  bail  The  opinion  of  the  conrt  was  given  by  Story,  J.,  who  thus  re- 
marks: "  But  it  is  said  that  admitting  that  the  jadgment  is  conclnsive,  still 
mil  debet  was  a  good  plea;  and  ntU  tiel  record  could  not  be  pleaded,  because 
^e  record  was  of  another  state,  and  could  not  be  inspected  by  eertiorarL 
Whatever  mav  be  the  plea  of  nU  debet  after  verdict,  it  cannot  be  sustained 
in  this  case.  The  pleadings  in  an  action  are  governed  by  the  dignity  of  an 
instrument  on  which  it  is  founded.  If  it  be  a  record  conclusive  between 
the  parties,  it  cannot  be  denied  but  by  the  plea  nul  tUl  record;  and  when 
-congress  gave  the  effect  of  a  record  to  the  judgment,  it  gave  all  the  col- 
lateral consequences.  There  is  no  difficulty  in  the  proof.  It  may  be  proved 
in  the  manner  prescribed  in  the  act,  and  such  proof  is  of  as  high  a  nature 
.as  an  inspection  by  the  court  of  its  own  record,  or  as  an  exemplification 
would  be  in  any  other  court  of  the  same  state.  Had  this  judgment  been 
sued  in  any  other  court  of  New  York,  there  is  no  doubt  that  nil  dd>et  would 
liave  been  an  inadmissible  plea.  Yet  the  same  objection  might  be  urged 
that  the  record  could  not  be  inspected.  The  law  is,  however,  undoubted 
that  an  exemplification  would  in  such  case  be  decisive.  The  original  need 
not  be  produced."  This  case  became  a  leading  case  on  the  subject;  but  it 
"was  variously  construed,  and  the  consequence  was  the  dedsions  still  fluc- 
tuated, many  misapprehending  the  precise  scope  and  purport  of  the  de- 
<d8ion  of  the  supreme  court  Did  the  case  decide  that  such  a  judgment  was 
conclusive,  if  die  record  was  complete,  so  as  to  shut  out  every  defense  to 
an  action  on  such  judgment  in  another  state  ?  So  it  was  conceived.  But 
in  Massachusetts,  in  a  few  well  considered  cases,  the  true  signification  of 
the  constitutional  provision,  as  expounded  in  MilU  v.  Duryec^  was  given, 
and  principles  laid  down  that  have  since  been  adopted  not  only  in  other 
states,  but  in  a  late  decision  of  the  supreme  court,  which  may  now  be  con« 
sidered  as  having  settled  the  law  on  this  subject 

The  first  of  these  cases  was  BisnU  v.  Briggs,  9  Mass.  462,  where  it  was 
lield  that  a  court  of  another  state  must  have  had  jurisdiction  of  the  parties, 
as  well  as  of  the  cause,  for  its  judgment  to  be  entitled  to  the  full  faith  and 
credit  mentioned  in  the  federal  constitution.  The  question  was  again  more 
fully  examined  in  Hall  v.  WUUama^  6  Pick.  232,  and  an  able  opinion  givea 
l>y  Parker,  C.  J.  He  held  that  in  every  instance  the  inquiry  could  be 
xnade,  in  suits  on  such  judgments,  whether  the  court  had  properly  juris- 
diction of  the  person  or  subject-matter  when  it  gave  judgment  As  to 
MiDs  v.  Daryee,  he  remarks:  **  The  case  of  MUU  v.  Duryee  has,  as  its  im- 
portance merited,  imdergone  a  revision  in  almost  every  state  court  in  the 
T^on,  of  whose  decisions  we  have  any  printed  account;  and  the  opinion 
lias  been  unanimous,  without  the  dissenting  voice,  as  far  as  we  can  learn, 
of  a  single  judge,  that  that  case,  however  unqualified  it  may  appear  in  the 
report,  does  not  warrant  the  conclusion  that  judgments  of  state  courts  are 
in  all  respects  the  same  when  carried  into  another  state  to  be  enforced  as 
they  are  in  the  state  wherein  they  are  rendered,  but  that  in  all  Instances 
the  jurisdiction  of  the  court  may  be  inquired  into." 

A  series  of  cases  in  Massachusetts  affirms  the  principles  here  laid  down, 
that  the  inquiry  may  be  made  as  to  the  jurisdiction  of  the  court;  and  even 
if  the  record  explid^y  states  the  juriBdiction  to  have  been  acquired,  it  may 
be  contradicted.  This  was  so  held  in  Carkton  v.  BickAnd,  13  Gray,  591, 
which  was  approved  in  the  case  of  McDenaoU  v.  Clary,  107  Mass.  501, 
where  a  similar  point  was  decided.  See  further  Gleawn  v.  Dodd,  5  Met. 
.S33;  Bisaelly.  Wkeelock,  11  Cush.  277;  Bodurtha  v.  Goodrich,  3  Gray,  508. 
The  New  York  decisions,  before  1813,  when  the  case  of  MilU  v.  Duryu 
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was  deoidad,  are  of  litfle  oonaequenee,  became,  smee  that  time,  the 
in  that  state  oonformed  to  the  decision  of  the  snpreme  conrti  Kkmier  r. 
Kmnier,  45  N.  T.  54L  The  leading  cases  are:  Starbuck  v.  Murraf,  6 
Wend.  148;  Shumwa^  v.  £UZZmaiH  6  Id.  447;  Borden  v.  iVteA,  15  Johns.  121; 
IM9on  V,  Ptaree,  12  K.  Y.  146;  Xerr  v.  Kerr,  41  Id.  272;  f  umier  v.  Kin- 
nier,  45  Id.  535;  Jlofinan  v.  Hofman^  46  Id.  9a  In  Shumway  v.  ^feiZZmcm, 
Savage,  J.,  says:  **An  examination  of  the  cases  results  in  the  establish- 
ment of  the  following  proposition:  That  the  judgment  of  a  court  of  general 
jurisdiction  in  any  state  of  the  Union,  is  eqnaUy  condnsiTe  npon  the  p«r> 
ties  in  all  the  other  states  as  in  the  state  in  whidi  it  was  rendered,  lliis^ 
however,  is  subject  to  two  qualifications:  1.  If  it  appear  by  the  record  that 
the  defendant  was  not  served  with  process,  and  did  not  appear  in  penom  or 
by  attorney,  such  judgment  is  void;  and  2.  If  it  appear  by  the  TMord  thai 
the  defendant  appeared  by  attorney,  the  defendant  may  disprove  the  an* 
thority  of  such  attorney  to  appear  for  him.**  Here,  it  will  be  observed^ 
that  the  court  does  not  go  quite  so  far  as  to  admit  that  the  record  may  be 
contradicted  when  it  recites  a  personal  appearance  by  the  defendant  The 
court,  however^  in  Kerr  v.  Kerr,  went  so  far  as  to  permit  the  recital  of  the 
record  of  a  judgment  of  divorce  in  Indiana,  to  be  contradicted  by  evidenee 
showing  that  ^e  residence  which  was  recited  therein  to  give  the  court 
jurisdiction,  was  never  in  fact  acquired,  and  that  therefore  the  court  had 
no  jurisdiction  to  pronounce  the  decree.  The  latest  decision  we  are  able 
to  find  in  New  York  is  EoffrMm  v.  Hoffman,  46  N.  Y.  30,  where  it  is  held 
that  the  record  of  a  decree  of  divorce  is  not  conclusive  as  to  jurisdiction^ 
but  the  facts  therein  stated  giving  the  court  jurisdiction  may  be  disputed. 
The  same  point  is  decided  in  a  well  considered  case  in  Missouri,  Marx  r. 
Fore,  51  Mo.  69;  S.  C.  11  Am.  Rep.  432.  See  further,  affirming  the  doc* 
trine:  DenUon  v,  ffyde,  6  Conn.  506;  Coii  v.  Haven,  30  Id.  190;  WeeeoU  v. 
Broton,  13  Ind.  83;  HarsKey  v.  Blackmar,  20  Iowa,  161;  People  v.  Bawett, 
25  Mich.  247;  Froikingham  v.  Barnes,  9  R.  I.  474.  The  Pennsylvania 
courts  do  not  admit  that  the  record  can  be  disputed  to  this  extent;  for  in 
WetheriU  v.  StiUman,  65  Pa.  St  105,  it  is  held  that  no  averment  can  be 
made  against  the  conclusiveness  of  the  record,  unless  it  be  shown  that  the 
court  was  of  special  or  limited  jurisdiction.  However,  £rom  this  decision  a 
very  able  judge,  Sharswood,  J.,  dissented. 

But  much  of  the  uncertainty  on  this  question  must  now  be  removed  by 
the  late  decisions  of  the  United  States  supreme  court,  in  Than^Mon  v. 
Whitman,  18  WalL  457,  and  Knowlea  v.  Loganeport  Oae  Co.^  19  Id.  58. 

In  Thompeon  v.  Whitman,  the  question  was  folly  and  ably  discussed  by 
Bradley,  J.,  who  reviewed  the  adjudications  of  that  court,  and  examined 
many  of  the  decisions  of  the  state  courts  bearing  on  the  question.  The 
question  was  then  fairly  presented  to  the  court  for  decision  as  to  whether 
the  record  was  conclusive  when  it  recited  facts  showing  the  jurisdiction  of 
the  court  over  the  person  or  subject-matter.  The  court  gave  a  construe^ 
tion  to  MUie  v.  Duryee,  conformably  to  that  held  in  the  Massachusetts 
cases.  Speaking  of  the  act  of  Congress  made  in  pursuance  of  the  consti* 
tutional  provision,  be  says:  '*It  has  been  supposed  that  this  act  in  conneo* 
tion  with  the  constitutional  provision  which  it  was  intended  to  cany  out» 
had  the  effect  of  rendering  the  judgments  of  each  state  equivalent  to  do- 
mestic judgments  in  every  other  state,  or  at  least  of  giving  to  them  ia 
«very  other  state  the  same  effect  in  all  respects,  which  they  have  in  the 
state  where  they  are  rendered.  And  the  language  of  this  court  in  liitls  v» 
Dwryte,  7  Cranch,  484,  seemed  to  ^ve  countenance  to  this  idea.  The  court 
in  that  ease  held  that  the  act  gave  to  the  judgments  of  each  state  the 
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^oncltuiva  effect,  as  recordB,  in  all  the  states,  as  they  had  at  home;  and 
that  nil  debet  could  not  be  pleaded  to  an  action  brought  thereon  in  another 
«tate.  This  decision  has  never  been  departed  from  in  relation  to  the  gen- 
eral effect  of  such  judgments  when  the  questions  nused  were  not  questions 
of  jurisdiction.  But  where  the  jurisdiction  of  the  court  which  rendered 
the  judgment  has  been  assailed,  quite  a  different  view  has  prevailed." 

Beferring  to  the  question  before  the  court,  he  says:  "But  it  must  be  ad- 
mitted that  no  deciaion  has  ever  been  made  on  the  precise  point  involved 
in  the  case  before  us,  in  which  evidence  was  admitted  to  contradict  the 
record  as  to  jurisdictional  facts  asserted  therein,  and  especially  as  to  the 
facts  stated  to  have  been  passed  upon  by  the  court  *'  And  passing  on  this 
question  the  conclusion  of  the  court  Ib:  "On  the  whole  we  think  it  clear 
that  the  jurisdiction  of  the  court  by  which  a  judgment  is  rendered  in  any 
state  may  be  questioned  in  a  collateral  proceeding  in  another  state,  not- 
withstanding the  provimon  of  the  fourth  article  of  the  constitution,  and 
the  law  of  1790,  and  notwithstanding  the  averments  contained  in  the  record 
4d  the  judgment  ItBeH"  This  dedsion  will  now  be  accepted  as  settling 
points  that  have  hitherto  been  a  subject  of  much  discussion  in  our  state 
oonrts. 

JUBlSDicnoH,  HOW  AOQUlBsa^To  give  the  court  jniiidictloa  of  the 
parties,  or  the  subject  matter,  it  is  necessary  that  the  former  must  either 
hy  residence  or  citisenship  come  under  its  jurisdiction,  and  that  in  the 
latter  case  the  «ht$  of  the  property  should  be  within  the  territory  over 
which  the  court  exercises  jurisdiction.  To  hold  oiherwiBe  would  permit 
the  Iaws  of  a  state  to  have  an  extra-territorial  force,  which  can  never  be 
assentred  to.  This  was  distinctly  laid  down  in  UArcy  v.  Ketdvwm^  1 1  How. 
165,  which  was  an  action  in  the  circuit  court  of  the  United  States  for 
Louisiana,  brought  on  a  judgment  rendered  in  New  York  under  a  local 
statute,  against  two  defendants,  one  of  whom  only  was  served  with  process, 
the  other  being  a  resident  of  Louisiana.  It  was  held  that  the  judgment 
was  void  as  to  the  defendant  not  served,  and  that  the  law  of  New  York 
eould  not  make  it  valid  outside  of  that  state.  The  same  principle  was 
ably  asserted  by  Beasley,  C.  J.,  in  Mctekay  y.  Gordon,  34  N.  J.  L.  206, 
which  was  a  similar  case  to  D^Arcy  v.  Keichum,  "Every  independent  gov- 
ernment," says  the  chief  justice,  "is  at  liberty  to  prescribe  its  own  method 
ol  judicial  process,  and  to  declare  by  what  forms  parties  shall  be  brought 
before  its  tribunals.  But  in  the  exercise  of  this  power,  no  government,  if 
it  desires  extra-territorial  recognition  of  its  acts,  can  violate  those  rights 
which  are  universally  esteemed  fundamental  and  essential  to  society. 
Thus  a  judgment  by  the  court  of  a  state  against  a  citizen  of  such  state  in 
his  absence,  and  without  any  notice,  express  or  implied,  would,  it  is  pre- 
sumed, be  regarded  in  every  external  jurisdiction  as  absolutely  void  and 
unenforceable.  Such  would  certainly  be  the  case  if  such  judgment  was  so 
rendered  against  the  citizen  of  a  foreign  state.*'  This  point  was  actually 
determined  in  Kane  v.  Cook,  8  CaL  449.  An  action  was  begun  in  New 
York  by  publication  of  the  summons,  against  a  citizen  of  California,  who 
was  never  within  the  jurisdiction  of  that  state,  and  a  judgment  obtained. 
In  a  suit  on  such  judgment  in  California  it  was  held  in  an  able  opinion  by 
Field,  J.,  that  no  jurisdiction  in  the  original  action  was  ever  acquired  over 
the  defendant,  and  that  therefore  the  judgment  was  not  entitled  to  the 
faith  required  by  the  constitution.  This  decision  is  cited  and  its  doctrine 
affirmed  in  Jfelhop  v.  Doane,  31  Iowa,  403,  and  Oreen  v.  Van  Buskirk,  7 
Wall.  149.    In  Prouer  v.  TTamer,  47  Vt.  667,  the  same  principle  was  held  ia 
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regard  to  a  judgment  for  alimonj  obtained  bj  a  wife  in  New  York» 
biuband  was  a  resident  of  Vermont,  and  was  not  peraonally  eenred. 

Fraud  as  a  Plea. — ^Wben  it  appears  tbat  tbe  court  rendering  ih» 
judgment  bad  properly  acquired  jurisdiction,  it  is  difficult  to  see  bow  the 
plea  of  fraud  can  be  admitted  in  an  action  ebewbere  on  tbe  judgment;  for 
it  is  a  guiding  principle  that  courts,  as  well  in  the  jurisdiction  as  beyond  it» 
will  not  examine  matters  tbat  have  been  or  might  have  been  litigated  in  & 
former  action.  Therefore,  on  this  principle,  when  the  jurisdiction  is  estab* 
lished,  it  may  well  be  replied,  when  such  a  plea  is  adTanced  in  an  action  oa 
the  judgment,  that  it  was  tbe  duty  of  the  party  when  an  opportunity  wa» 
given  him  to  tender  that  plea  in  the  former  action,  and  thai  he  must  now 
be  precluded  from  availing  himself  of  it;  and  this  is  established  by  th» 
better  class  of  cases.  It  was  so  determined  in  Ohrktmat  v.  RuamU^  5  WalL 
290,  after  a  review  of  many  cases  by  Clifford,  J.|  and  the  same  point  has 
been  determined  in  a  late  decision  of  the  supreme  court,  MoaoDell  v.  SUwaH^ 
22  WalL  77r  where  the  doctrine  of  CMitouM  r.  ihtMett  is  approved,  regard* 
ing  fraud  as  a  defense  to  an  action  on  a  judgment  of  another  state.  To 
the  same  point  are  BtnUm  v.  BurgoU,  10  S.  ft  B.  240;  €framger  v.  Clarke  22 
Me.  128;  Andenon  v.  Anderscm^  8  Ohio,  106;  Samifard  v.  Sand/^rd,  2S 
Conn.  G2S,  The  limit  to  which  courts  irill  go  in  this  respect  is  well  laid 
down  in  J>avU  v.  Jleadley,  22  N.  J.  £q.  115^  where  it  is  held  that  the  court 
will  not  enforce  a  jud^ent  of  the  courts  of  another  state  obtained  by 
fraud.  And  in  a  court  of  equity  it  can  make  no  difference  whether  the 
fraud  is  set  up  as  a  defense  or  in  support  of  a  suit  to  restrain  further  pro- 
ceedings on  the  judgment;  but  when  tbe  case  shown  by  tbe  xeeord  ii  such 
that  no  court  could,  upon  any  principles  of  law,  have  given  the  judgment 
unless  imposed  upon,  this  will  be  regarded  and  taken  as  pfool  that  th# 
judgment  was  obtained  by  fraud  on  the  court 

Appeal  as  a  Defsksb.— Whether  the  fact  that  an  appeal  from  th» 
judgment  in  the  state  where  it  was  given  is  a  good  plea  against  such  judg- 
ment in  another  state  was  considered  in  Taylor  v.  Sktw,  39  GaL  686»  and  it 
was  there  decided  that  an  action  on  a  jud^nent  of  a  court  of  competent 
jurisdiction  in  the  state  of  New  York  may  be  maintained^  notwithstanding 
an  appeal  from  such  judgment  has  been  taken  and  is  still  pending  in  the 
court  of  appeals  in  New  York;  and  to  constitute  a  valid  defense  to  such  an 
action,  it  must  be  shown  that  the  appeal  had  the  effect  to  suspend  the  judg* 
ment  appealed  from,  or  of  staying  the  execution  thereol  A  similar  dedsioii 
has  been  lately  made  by  the  supreme  court  of  Bhode  Island  in  Pakte  v. 
Schenectady  (10  Chicago  L.  N.  03).  This  was  an  action  of  assumpsit,  in 
which  the  defendant  pleaded  in  bar  a  former  judgment  recovered  in  the 
supreme  court  of  New  York.  The  plaintiff  replied  that  the  judgment  had 
been  appealed  by  him,  and  the  suit  was  still  pending  in  the  court  The  de» 
fendant  demurred  to  the  replication,  contending  that  by  the  law  of  New 
York,  an  appeal  does  not  vacate  the  judgment  appealed  from,  but  leaves  it» 
imtU  annulled  or  reversed,  conclusive  upon  the  parties.  Durfee,  G.  J.,  de- 
cided to  sustain  the  demurrer  to  the  replication,  holding  that  as  it  was  con- 
clusive in  New  York,  the  judgment  should  be  so  considered  in  that  court 
until  set  aside  there.  He  says:  "The  case  of  £ami  ^f  North  America  v. 
WhuUr^  28  Conn.  433,  is  a  case  exactly  in  point  After  the  commence- 
ment of  that  case  in  Connecticut,  a  judgment  was  recovered  for  the  same 
cause  of  action  in  New  York,  and  it  was  held  that  the  judgment,  notwith- 
atanding  it  had  been  appealed  from,  was  a  good  bar  to  the  suit  in  Connecti- 
cut, it  being  found  that  by  the  law  of  New  York,  the  appeal  operated  only 
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M  aproeeeding  in  enor,  and  did  not  Taeafte  tbe  jodgmeni  We  Udnk, 
tlierelore,  that  the  denmrrer  to  the  first  replication  most  be  eiiitained.  Wo 
will  add,  howerer,  at  a  matter  of  praotioe^  thai  we  think  the  pendency  of 
the  appeal  in  New  York  maj  he  agoed|(nnii!jl  for  dekying  judgment  heie, 
nntflthe  appeal  is  ditpoeed  oft  for  otiierwieewe  mayghethe  jndgmeni 
here  apennaaenily  oraduBiTe  ehaneter*  wliereae  in  New  T4irk,  It  the  ap 
peal  ii  eiiuieMfut  It  will  he  eonehMtf  only  lor  aehert  tj—i* 
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Northrop  v.  Spiabt. 

[1  DAT.  AM 
WMAL   ESTATB^PABOIi    AaBlBMSHT    KKLATm   TO   SAUI   OT.^Ab 

•greament  made  at  the  time  of  a  iale  and  oonveyanoe  of  land,  tha 
■eller  taking  tha  pnrohaser's  note  for  tbe  oonaidsntion,  that,  if  on 
meaaanniant,  the  land  shonld  ezoeed  a  oertain  stated  qnantityf  tba 
porchaaer  ahoold  pay  the  leller  an  additininaJ  nun  thareior,  caanol  be 
proved  by  parol  evidence. 

AonoH  OF  AaBUMFsrr.  Tbe  dedaxation  stated  that  on  ibe 
mneteenih  day  of  Jane,  1799,  plaintiff,  Spoaiy,  oony^ed  to 
defendant  a  oertain  tract  of  land,  sapposed  to  contain  forty-two 
acres  two  quarters  and  twenty-one  rods;  that  such  being  the 
quantity  of  land,  it  was  agreed  that  defendant  should  pay  a 
certain  price,  which,  upon  the  execution  of  the  deed,  he  accord- 
ingly paid,  giving  his  note  therefor;  that  it  was  at  the  same 
time  further  agreed,  that  if  said  land,  on  admeasurement,  con- 
tained more  than  the  same  quantity,  the  defendant  should  pay 
to  the  plaintiff  for  such  excess  a  sum  in  the  same  proportion  to 
the  purchase  money,  as  the  excess  to  the  estimated  quantity; 

*T1m  act  oiguisiiig  the  rapnme  ooort  of  «tion  tlms  prorided:  **  Thsl  the  guvcmar, 
Ueatenant-goyemor,  and  ooandl  f w  the  time  betag.  any  eight  of  whom  ahaU  conaUtule 
aqnonmi,  ahaU  be  the  aoprame  eonrt  of  enora  la  thia atate, and ahaU  bethedamler 
naortof  all  mattera  brooght  byirajof  error  or  complaint  ftom  the  Judgment  or  deorae 
of  the  aaperior  conrt,  in  mattera  of  law  or  equity,  wherein  the  rules  of  law  at  the  prinel- 
plea  of  equity  appear  from  the  fllea,  reoorda,  and  ezhiMta  of  aald  ooiirt  to  have  been  eno- 
neonaly  or  mlatalrenly  adjndged.**  Aois  and  Lawa  of  Oonneettout.  Oompllatlna  of  1MB» 
page  127. 

The  oonncU  hers  referred  to  waa  an  electire  body  oonalatingof  twelTe  penona,  eboeea 
annnally,  who  were  deelgnated  aaaiatanta  of  the  atate  for  the  year  then  enanSng.  The 
eonrt  of  errora  generally  gave  ita  opinion  at  length  only  In  a  oaae  of  reranal;  nothing 
being  aald  aa  to  the  reaaona  of  the  ooort  when  the  Jodgment  waa  aflrmed. 
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and  that  if  it  contained  less  than  such  quantity,  the  plaintiff 
should  refund  to  the  defendant  a  like  proportional  sum  for  such 
deficiency;  that  said  tract  of  land  was  afterward  found  to  con- 
tain six  acres  two  quarters  and  nineteen  rods  more  than  was 
contemplated;  that  the  value  of  such  excess  was  one  hundred 
And  seventy  dollars. 

At  the  trial,  the  plaintiff  offered  to  prove  the  agreement  stated 
by  parol  testimony.  This  was  objected  to,  but  the  objection 
was  overruled,  and  an  exception  taken.  The  jury  found  for 
the  plaintiff  and  assessed  the  damages.  On  the  bUl  of  excep- 
tions, the  case  came  before  this  court. 

Smith  and  Buggies,  for  the  plaintiff  in  error,  urged:  1.  That 
the  promise  was  within  the  statutes  of  frauds  and  perjuries, 
Eaynes  v.  Hare,  IH.  Bl.  669;  Preston  v.  Merceau,  2  W.  B,l. 
1249;  Bradley  v.  Blodgel,  Kirby,  22  ( 1  Am.  Dec,  11);  2.  The 
acknowledgment  in  the  deed  by  the  grantor  that  he  had  re- 
ceived payment  in  full,  precluded  him  from  making  this  de- 
mand; 3.  The  contract  set  up  in  the  declaration  is  merged  in 
the  deed  and  note.  And  if  the  plaintiff  could  recover  on  the 
^ound  of  excess,  the  defendant  could,  on  the  same  principle, 
have  recovered  for  a  deficiency,  and  that  recovery  would  have 
operated  to  destroy  the  note,  or  make  a  reduction  from  it, 
which  cannot  be  done  by  parol  agreement  made  at  its  exe- 
•cution. 

Allen,  for  the  defendant  in  error,  replied:  1.  That  the  statute 
of  frauds  and  perjuries  did  not  touch  this  case,  it  not  being  a 
contract  for  the  sale  of  lands,  or  any  interest  in  them;  2.  That 
the  acknowledgment  in  the  deed  was  not  conclusive,  and,  at 
most,  only  evidence  that  the  plaintiff  had  received  a  valuable 
consideration,  so  as  to  prevent  its  being  considered  a  resulting 
trust;  8.  That  the  deed  and  note  were  not  evidence  of  this 
oontract,  it  was  independent  of  these  instruments,  and  might 
be  carried  into  effect  without  violating  any  principle  of  law. 
MM  V.  Hurd,  1  Boot,  78,  and  the  oases  there  cited. 

By  CouBT.  The  contract,  stated  in  the  declaration,  was  but 
one  entire  contract,  made  at  the  time  of  the  sale  and  convey- 
ance of  the  land,  the  whole  of  which  is  to  be  considered  as 
included  in  the  deed  and  note.  If  parol  testimony  be  admissi- 
ble to  establish  the  claim  of  the  plaintiff  below,  on  account  of 
an  excess  of  land,  on  the  same  principle  it  must  have  been 
admitted  had  the  land  fallen  short  of  the  estimate  made  at  the 
time  of  the  sale  and  conveyanoe,  on  a  claim  of  reduction  from 

Am.  Dbo.  Vox..  U— 4 


60  CoBKWiXL  17.  IsiiAM.  [Coun. 

the  sum  seoured  by  the  note.    The  effect  of  such  construction 
and  practice,  would  be  the  destruction  of  all  written  contracts. 
Judgment  reyersed. 

TBXADWILLy    LL    GOT.9   WiLLIAlCB  ftud    NSWBSBBT,  Asts.,    dis- 

senting. 

See  Bradkif  v.  Blod(fett  I  Am,  Deo.  11»  and  the  note  thereto,  for  a  deda- 
km  on  a  umiUur  point 


GORNWELL  V.  ISHAM. 

[1  DAT.  S8.] 

COMPBTBVcr  OF  WrTNESSES  TO  A  WiLL.  —  The  inhabitants  of  an  in* 
oorporated  society,  to  whom  property  is  devised  for  the  support  of  a 
Bchoolt  sre  competent  witnesses  to  attest  the  wilL 

Appeal  from  a  decree  of  the  probate  court  establishing  the 
last  will  and  testament  of  Pierpont  Bacon. 

The  reasons  stated  by  the  appellants  in  support  of  their  ap* 
peal  were,  that  they  were  next  of  kin  to  the  testator;  that  by 
said  will  he  gave  thirty  thousand  dollars  to  the  inhabitants  of 
the  First  Society  in  Colchester,  for  the  purpose  of  supporting  a 
school  in  said  society,  at  such  place,  near  the  meeting-house, 
as  such  inhabitants  should  agree  Upon,  for  the  instruction  of 
youth  in  certain  branches  of  learning;  that  after  providing  for 
the  management  of  the  property  thus  given,  he  directed  the 
interest  and  rents  should  be  received  for  the  support  of  said 
school;  and  that  the  person  by  whom  the  will  was  drawn,  and 
the  witnesses  thereto,  were  inhabitants  of  said  society,  residing 
near  the  meeting-house,  possessed  of  large  estates,  and  having 
minor  children  to  educate  at  school. 

The  executor,  Isham,  replied  that  the  society  was  large  and 
wealthy,  and  had  sufScient  funds  for  the  education  of  all  their 
youth  in  the  ordinary  branches  of  science  already  provided  for. 

To  this  replication  there  was  a  demurrer.  The  superior 
coxtrt  adjudged  the  replication  su£Elcient,  and  a£Brmed  the 
decree  of  probate. 

Error  was  assigned  generally. 

IngersoU  and  Eosmer,  were  counsel  for  the  plaintifb  in  error. 
The  general  exception  taken  to  the  decree  of  probate  was,  that 
the  witnesses  to  the  will  having  an  interest  under  it,  were  in- 
competent. In  support  of  this  general  exception,  the  follow* 
ing  propositions  were  laid  dovm: 

1.  Interest  disqualifies,  notwithstanding  the  public  as  well  as 
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privftte  object  of  the  bequest.  The  statute  makes  no  exception; 
the  reason  of  the  case  makes  none.  The  object  is  of  benefit  to 
the  public,  but  it  is  a  corporation  interest.  The  idea  that  a  be- 
quest to  a  corporation  for  schools,  etc.,  may  be  proved  by  a 
corporator  is  suggested  in  1  Gilb.  242,  where  Ibwnaend's  casCf 
2  Sid.  109,  is  cited;  but  the  citation  does  not  3upport  the  prin- 
ciple laid  down  in  Gilbert;  and  moreover  the  reason  assigned 
in  Gilbert,  **  because  no  man  gets  or  loses  by  the  event  of  the 
trial,"  shows  that  that  case  is  inapplicable  here,  for  a  devise  to 
support  schools  relieves  from  taxation. 

2.  The  inhabitants  of  the  first  society  of  Oolchester,  particu- 
larly the  witnesses  to  the  will,  had  an  interest  in  the  devise,  a 
pecuniary  interest,  which  is  not  overcome  by  the  fact  that  the 
society  was  wealtbv. 

8.  The  interest  was  not  trifling,  remote,  or  contingent.  Even 
if  it  were  trifling,  it  would  make  no  difference:  8  Wooddeson, 
290.  Where  the  inhabitants  of  counties  and  parishes,  in  ac- 
tions for  penalties  under  certain  statutes  were  allowed  to  testify, 
it  was  only  by  virtue  of  a  legislative  enactment.  The  cases  in 
Espinasse's  Digest,  p.  715,  are  all  of  that  class  where  there  was 
no  interest  at  all,  except  in  the  one  of  the  steward,  who  was 
admitted  as  a  witness  from  necessity.  As  to  the  remoteness 
and  contingency  of  the  interest,  the  witnesses  were  not  mere 
trustees;  they  were  cestui  que  trust;  they  were  in  fact  devisees. 
It  is  not  contingent,  when  the  testator  died  it  became  vested; 
the  fee  is  in  the  corporation,  and  the  witnesses  had  a  portion  of 
the  fee  in  them  as  members  of  the  corporation.  Possibilities 
of  a  certain  class,  much  more  contingent  than  this  interest,  can 
be  devised  or  granted,  or  may  descend:  Selurin  v.  Selmn,  W. 
Bl.  222;  Gumel  v.  Wood,  Id.  225;  Marks  v.  Marks,  1  Str.  129; 
Goodrighi  v.  Searl,  2  Wils.  29;  Finbury  v.  Elkin,  1  P.  Wms. 
664. 

4.  There  has  been  no  settled  practice  admitting  the  inhabi- 
tants of  a  society  to  testify  in  cases  in  which  the  property  of  the 
corporation  is  concerned,  or  to  which  the  corporation  is  a  party. 
IbumseTid's  case  does  not  deserve  the  force  of  authority,  because 
there  the  interest  was  veiy  small.  The  next  case  worthy  of 
attention  is  the  Water-bailage  case,  in  the  year  1682,  in  which 
the  question  was,  whether  the  city  of  London  had  a  right  to  a 
certain  duty  for  goods  imported,  and  freemen  of  the  city  were 
offered  as  witnesses.  The  reporters  differ  as  to  the  decision  of 
this  case  in  the  King's  Bench.  In  1  Vent.  851,  it  is  said  that 
the  witnesses  were  admitted,  a  bill  of  exceptions  was  filed,  and 
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af terwaid  their  teatimony  was  waived.  In  2  Show.  148,  it  ia 
reported  that  the  witnesses  were  not  admitted,  and  that  a  bill 
of  exceptions  was  filed,  and  this  view  was  adopted  in  Oolfidi  y. 
Wil&on,  1  Vem.  254,  In  DotsweU  v.  Nott,  2  Vem.  317,  Lord 
Somers  decided  that  when  the  dispute  was  touching  the  loss  of 
money  given  to  the  petitioners,  no  inhabitant  of  the  parish 
should  be  admitted  as  witness.  In  Brown  y.  Corporaiion  of 
London,  11  Mod.  225,  on  a  question  respecting  prescription  for 
a  toll.  Holt,  0.  J.,  would  not  permit  a  corporator  to  be  a  wit- 
ness. In  AUomey-general  v.  Wyburgh,  1  P.  Wms.  599,  Lord 
Parker  decided  that  parishioners  were  not  good  witnesses  to 
prove  a  chariiy  given  to  the  parish;  and  a  similar  point  was  de- 
cided in  Burton  v.  Einde,  5  T.  B.  174.  In  this  state,  corpo- 
rators have  been  admitted  as  witnesses  only  in  cases  of  neces- 
sity: Smith  Y.  Barber,  1  Boot,  207.  In  NewelVs  case,  which 
related  to  certain  transactions  in  which  the  first  society  in  Tor^ 
rington  was  interested,  the  members  of  that  corporation  were 
rejected,  because  it  appeared  that  other  witnesses  coold  be  had. 
The  necessity  is  always  a  question  of  fact,  or  an  inference  from 
facts. 

Edwards  and  DaggeU,  for  the  defendant  in  error,  contended 
that  even  in  the  courts  of  Westminster,  the  will  would  be  ad- 
judged properly  witnessed.  All  the  cases  cited,  in  which  the 
witnesses  were  deemed  incompetent,  are,  where  they  received 
property,  or  were  discharged  from  the  payment  of  rates  or 
taxes,  or  relieved  from  other  burdens.  Here  the  society  was 
merely  a  trustee.  No  fee-simple  was  conveyed  to  the  individ- 
uals. They  received  nothing  by  the  will  which  they  could  sell 
or  devise,  or  which  could  be  descendible  to  their  heirs.  No 
part  of  the  property  could  be  taken  for  any  other  purpose;  nor 
did  it  appear  that  the  corporators  were  permitted  to  educate 
their  children  at  this  school,  free  of  expense;  or  that  it  was  not 
open  to  everybody  as  well  as  to  the  inhabitants  of  that  sodeiy. 
The  witnesses  might  indeed  be  biased  in  favor  of  the  will;  but 
they  were  only  remotely  or  contingently  interested:  Townsend 
Y.  Row,  2  Sid.  109;  Wyndham  v.  Chetwynd,  1  Burr,  421;  The 
King  v.  Prosser,  4  T.  B.  17.  They  urged  further  that  in  this 
fltate,  in  all  cases,  the  inhabitants  of  corporations  have  been  ad- 
mitted as  good  witnesses,  and  cited  Sandford's  case,  decided  in 
1779,  where  parishioners  were  admitted  to  prove  the  sanily  of 
the  testator,  and  that  he  was  not  under  any  undue  influencep 
though  the  will  contained  a  devise  to  the  parish. 

By  OouBT.    The  judgment  affirmed. 
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P  DAT.  98.] 

Equitt  of  RsDEMPnoN  Liable  to  Execution.— An  ezecationmay  be 
levied  upon  an  eqnity  of  redemption  as  real  estate,  and  the  creditor, 
after  having  the  same  appraised  and  set  off  to  him  according  to  the 
statute,  acquires  all  the  right  of  the  mortgagor  in  the  premises. 

MOBTOAGOB  CANNOT  REDEEM.— Where  the  equity  of  redemption  is  sold 
under  a  levy  of  execution,  the  mortgagor's  right  to  redeem  is  thereby 
lost 

Petitxon  in  ohancezy,  praying  liberty  to  redeem  certain  lands. 
The  facts  appeared  as  follows:  That  on  the  first  of  October » 

1785,  the  petitioner  mortgaged  the  lands  in  question  to  Halsey 
and  Bellows,  to  secure  the  payment  of  ninety-two  pounds  two 
shillings  and  ninepence  by  the  first  of  April  next;  that  on  the 
fifth  of  January,  1786,  E.  Punderson,  Sen.,  levied  an  execu- 
tion  in  his  faTor»  against  the  petitioner,  on  the  mortgaged  prem- 
ises, and  procured  the  equity  of  redemption  to  be  set  off  to  him, 
at  the  appraised  value  of  forty-two  x>ounds  ten  shillings  in  part 
satisfaction  of  the  execution;  that  nine  acres,  part  of  the  prem- 
ises, had  been,  before  this  time,  sold  for  taxes;  that  in  July, 

1786,  said  E.  Punderson  redeemed  said  nine  acres,  receiving  a 
deed  of  release  from  the  purchaser,  and  on  the  sixth  of  Feb- 
ruary, 1787,  conveyed  the  same  to  his  son,  who  having  paid  to 
Halsey  and  Bellows  the  whole  of  the  mortgage  money  on  the 
twelfth  March,  1787,  took  an  assignment  from  them  of  all  their 
right,  title  and  interest  in  the  mortgaged  premises;  that  the  son, 
on  the  first  of  April,  1787,  entered  upon  the  premises,  and 
received  the  rents  and  profits  thereof  until  the  sixth  of  March, 
1796,  when  he  conveyed  the  same  to  James  Allyn,  who  remained 
in  possession  thereof  from  that  time  to  the  date  of  the  petition. 

The  superior  court  having  ascertained,  by  a  committee,  the 
amount  due  from  the  petitioner,  decreed  a  redemption  of  the 
premises  in  favor  of  the  petitioner,  upon  the  payment  of  that 
sum  within  a  given  time. 

The  only  question  before  this  court  was,  whether  this  estate 
be  a  redeemable  estate  ? 

Halsey ^  for  the  plaintifiTs  in  error,  contended  that  the  law  of 
Connecticut  authorizes  the  levy  of  an  execution  upon  the  equity 
of  redemption,  it  being  property  of  value;  that  being  real  prop- 
erty it  must  be  appraised,  and,  that  when  appraised  and  set  off, 
the  fee  simple  passes  to  the  creditor,  as  in  other  cases  of  levy 
on  real  estate,  and  from  that  time  is  not  redeemable. 
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Spalding  and  Ooddard,  for  the  defendant  in  error,  contended 
that  a  leTj  of  an  execution  on  mortgaged  premises,  creates  only 
a  lien,  and  the  creditor  is  considered  only  a  second  mortgagee, 
liable  to  have  the  estate  redeemed. 

By  CouBT.  The  facts  respecting  the  taxes  and  the  nine  acres 
incumbered  thereby,  may  be  laid  out  of  the  case,  because:  1.  It 
does  not  appear  by  the  decree  that  the  appraisers  knew  of  his 
incumbrance,  and  if  they  did  not  the  petitioner  has  sustained 
no  injury;  but,  2.  If  this  incumbrance  was  considered,  still  it 
cannot  affect  the  case,  for  the  nine  acres  had  become  irredeem- 
able, the  purchase-money  not  having  been  paid  by  the  peti- 
tioner within  the  time  limited  by  law.  The  only  question  then 
is,  whether,  under  the  circumstances  of  this  case,  there  was  any 
right  in  the  petitioner  to  redeem,  the  equity  of  redemption 
having  been  taken  by  Punderson's  execution,  and  transferred 
to  him. 

It  was  argued  by  the  counsel  for  the  defendant  in  error  that 
an  equity  of  redemption  cannot  be  taken  on  an  execution,  for 
that  the  statute  authorizes  a  levy  on  ''  all  lands  and  tenements, 
belonging  to  any  person  in  his  own  proper  right  in  fee,"  etc. 
To  this  it  may  be  answered  that  the  policy  of  our  law  is  that 
every  species  of  property  should  be  responsible  for  the  payment 
of  debts;  and  that,  if  the  construction  contended  for  should 
prevail,  no  estate  for  life,  or  years,  coul'd  be  subjected;  yet  the 
practice  is  otherwise.  But  the  estate  which  the  mortgagor  has 
in  the  mortgaged  premises  is  real  estate,  and  often  of  great 
value.  It  descends  to  heirs,  is  regulated  by  the  statutes  of  dis- 
tribution, and  does  not  go  to  executors;  it  passes  by  words  in  a 
devise,  which  pass  real  estate;  and  it  is  ever  considered  as  such 
in  substance,  though  technically  speaking,  the  legal  right  is  in 
the  mortgagee.  It  may  be  added  that  it  would  operate  great 
injustice  to  give  this  statute  a  construction  by  which  equities  of 
redemption  should  be  exempt  from  liability  to  the  payment  of 
debts;  nor  have  the  superior  courts,  it  is  believed,  ever  admitted 
such  a  construction. 

The  principle,  therefore,  adopted  by  the  superior  court,  in 
passing  this  decree,  must  have  been  that  the  levy  of  an  execu- 
tion upon  an  equity  of  redemption  in  every  case  operates  like  a 
second  mortgage;  and,  of  course,  that  property  thus  taken  is 
redeemable  from  the  execution  creditor.  This  is  a  legal  prin- 
ciple. In  examining  this  principle  the  statute  must  govern, 
since  the  right  to  take  lands  by  execution  is  given  by  the  stat- 
ute.   After  describing  the  proceedings  to  be  had  under  an  exe« 
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cation  levied  on  the  land,  the  legislature  declare,  '*  and  all  exe- 
cutions levied  upon  such  houses  and  lands  being,  with  the 
return  of  the  officer  thereon,  recorded  in  the  records  of  land  in 
the  town  wherein  such  houses  or  land  are  situate,  and  also  re- 
turning into  the  clerk's  office  of  the  court,  out  of  which  the 
same  issued,  and  there  recorded,  shall  make  a  good  title  to  the 
party,  for  whom  they  shall  be  taken,  his  heirs  and  assigns  for- 
ever." It  is  undoubtedly  a  fair  construction  of  this  act,  that 
whatever  interest  the  debtor  had  should,  by  the  levy,  become 
Tested  in  the  creditor.  But  the  principle  adopted  by  the  court 
in  this  case  transfers  to  Punderson  a  mere  redeemable  interest, 
or  a  mortgage  which  is  personal  estate.  The  equity  of  redemp- 
tion, however,  in  Brown,  the  petitioner,  was  a  thing  totally 
different,  to  wit,  real  estate.  Their  principle  leaves  Punderson 
still  a  creditor,  and  Brown  a  debtor,  to  the  amount  of  forty-two 
pounds  and  ten  shillings,  and  the  execution  entirely  unsatisfied. 
Indeed,  the  creditor  has  obtained  only  a  lien  on  the  property 
which  may  be  removed  by  the  payment  of  the  debt.  The  ap- 
praisal is,  therefore,  idle.  But  such  ideas  are  not  suggested  by 
the  statute,  and  therefore  cannot  be  supported.  To  the  argu- 
ment of  the  counsel  for  the  defendant  in  error,  that  if  the  levy 
of  an  execution  be  not  treated  merely  as  a  second  mortgage,  it 
will  follow  that  the  appraisers  may  be  obliged  to  decide  many 
very  important  questions,  it  may  be  replied:  First.  That  ap- 
praisers of  land  upon  executions,  according  to  the  universally 
acknowledged  construction  of  the  statute,  may  be  obliged  to 
decide  very  nice  and  interesting  questions;  as  where  the  fee  is 
levied  upon,  and  it  is  incumbered  by  a  tenancy  by  the  curtesy, 
or  dower,  or  other  life  estate,  or  by  a  tenancy  for  years.  Ques- 
tions may  here  arise  as  to  the  value  of  those  incumbrances,  or 
whether  the  instruments  by  which  they  were  created,  are  usuri- 
ous, fraudulent  or  forged,  or  as  to  the  legal  effect  of  those  in- 
struments. So,  in  case  the  estate  of  the  mortgagee  should  be 
levied  upon,  the  appraisers  may  be  obliged  to  decide  also  as  to 
the  validity  of  the  deed,  and  the  amount  due,  rents  and  profits, 
betterments,  etc.,  as  circumstances  may  require.  But  it  will  be 
difficult  to  see  how  such  a  levy  should  operate  as  a  second 
mortgage.  It  is  not  here  asserted  that  the  interference  of  a 
court  of  chancery  may  not  be  proper  in  a  case  which  may  be 
imagined.  An  appraisal  may  be  made  under  a  misapprehension 
respecting  the  amount  of  the  debt,  the  quantity,  quality  or  title 
to  the  property,  and  in  many  other  ways,  when  the  aid  of 
chancery  may  be  necessary  to  the  attaining  of  justice.    But 
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none  of  those  embamsaments  occur  in  the  case  before  us;  for, 
secondly,  the  petition  and  the  decree  ahow  that  no  difficulty  here 
existed;  the  appraisers  had  no  queetion  but  the  most  simple  U 
settle;  the  amount  of  the  incumbrance  was  the  debt  due  U* 
Halsey  and  Bellows;  there  were  no  rents  and  profits,  or  better 
mentSy  to  be  adjudged,  for  the  mortgagor  had  remained  in  pos- 
session. When  the  value  of  the  land  was  ascertained,  and  the 
principal  and  interest  of  the  debt  due  to  Halsey  and  Bellows  de- 
ducted, the  residue  was  the  value  of  Brown*s  equity  of  redemp- 
tion. This  paid  only  a  part  of  Punderson's  execution.  Why, 
then,  did  not  this  levy  take  the  whole  interest  of  Brown,  and 
consequently  his  right  to  redeem?  The  legal  estate  is  vested 
in  Punderson  by  contract;  the  equity  of  redemption,  by  opera- 
lion  of  law,  is  tran^erred  to  him;  and  the  legal  and  equitable 
interest  being  gone,  what  has  Brown  left?  Had  Brown  released 
his  equity  to  Punderson,  surely  the  whole  interest  would  have 
been  vested  in  Punderson.  It  is  as  effectually  done  by  the 
levy  in  pursuance  of  the  statute  as  it  could  have  been  by  deed; 
and  with  no  safety  can  the  court  adopt  any  other  principle. 

Suppose  A.  mortgages  to  B.  land  worth  one  thousand  dollars 
to  secure  the  payment  of  five  hundred  dollars.  0.  has  an  exe- 
cution against  A.  for  five  hundred  dollars,  and  levies  it  on  his 
equity  of  redemption,  and  procures  it  all  set  off  to  him.  In 
this  case  B.  can  foreclose  A. and  0.  0.  can  pay  B.  five  hundred 
dollars  and  become  vested  with  the  whole.  In  the  cases  put, 
suppose  O.'s  execution  is  two  hundred  and  fifty  dollars,  and  it 
is  levied  on  an  undivided  interest  in  the  equity  of  redemption, 
in  the  proportion  that  two  hundred  and  fifty  bears  to  five  hun- 
dred. If  C.  should  purchase  B.'s  mortgage,  can  A.  redeem 
from  C,  paying  seven  hundred  and  fifty  dollars.  He  cannot, 
for  the  property  levied  upon  is  irredeemable,  and  0.  has  a  right 
to  an  undivided  fourth  part  of  the  whole  property,  subject  only 
to  be  foreclosed  by  the  mortgagee  or  his  assigns. 

For  these  reasons  it  appears  to  this  court  that  Brown,  in  this 
case,  had  no  interest  in  the  mortgaged  premises  after  the  levy 
of  Punderson's  execution;  and,  therefore,  that  the  judgment  ol 
the  court  below,  permitting  him  to  redeem,  is  erroneous. 

Judgment  reversed. 

This  case  is  cited  as  aathoiity  by  Freeman  in  his  work  on  Executions, 
sec  190,  and  by  Herman  on  Executions,  p.  190.  In  Allyn  v.  Burhank^  9 
Conn.  152,  referring  to  this  case,  it  is  said:  "  There  it  was  decided  that  the 
levy  of  an  execntion  upon  an  equity  of  redemption  gave  to  the  creditor  all  the 
lights  of  the  mortgagor  in  the  premises;  and  that  it  became  by  the  levy  an 
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irredoemable  estate.  •  •  •  •  The  doctrine  of  P%mder9on  y.  Brown,  8f> 
fu-  as  I  have  any  knowledge  of  the  practice  of  onr  courts  on  this  subjectj 
has  been  considered  as  the  settled  doctrine  in  Connecticut."  See  Franklin 
y.  Oarham,  potL  The  second  point  decided  in  this  case  has  only  applica- 
tion in  those  states  where  there  is  no  stattttory  right  given  to  a  judgment 
debtor  to  redeem.  TMs  right  is  now  quite  generally  given;  but  in  Con* 
nectieut  it  does  not  seem  to  exist;  for  the  words  of  the  present  statute  ax» 
in  substance  the  same  as  that  which  the  court  considered  in  this  case.  8e* 
Gen.  Stat  1875,  461,  sec.  32. 


BULKLET  V.  StBWART. 

[1  DAT.  180.] 

AonON  FOB  MOHBT  PAID  ON  AN  AwARD.~Money  voluntarily  paid  Ia 
compliance  with  an  award  of  arbitrators,  cannot,  be  recovered  back  in 
an  action  of  inddntatus  awumpoL 

CONOLOSIVENESS  OF  AN  AWABD. — An  award  performed  will  be  a  suffi- 
cient bar  to  an  action  for  the  matters  submitted  and  passed  upon,  until 
it  is  regularly  set  aside,  and  in  a  collateral  action  its  validity  cannot  be 
attacked,  by  alleging  fraud  in  the  party  obtaining  it. 

AonoN  of  inde^ntatuB  (usumpsii.  The  declaration  stated  thai 
on  the  thirteenth  of  April,  1798,  the  defendant  applied  to 
Stewart  and  others,  to  subscribe  a  policy  insuring  three  thou* 
Band  dollars,  on  the  cargo  of  the  brig  Polly,  from  Havana 
to  New  York,  and  represented  to  them  that  the  condition  of  the 
Tessel  as  to  safety,  loss  or  injury  was  wholly  unknown  to  him; 
that  Stewart,  relying  on  this  representation,  subscribed  the 
policy  for  one  hundred  dollars;  that,  in  truth,  the  brig  and 
cargo  were  at  that  time  wholly  lost,  which  was  then  well  known 
to  the  defendant,  but  of  which  Stewart  and  the  other  under- 
writers were  entirely  ignorant;  that  on  the  eighteenth  of  July, 
1799,  Stewart  being  then  deceased,  the  defendant  applied  to 
the  plaintiffs  as  administrators  of  said  Stewart,  and  demanded 
the  one  hundred  dollars  insurance;  that  plaintiffs  relying  upon 
the  good  faith  of  the  defendant,  and  believing  from  his  repre- 
sentations that  the  loss  was  fair,  paid  the  one  hundred  dollars. 

The  defendant  pleaded  in  bar  that  the  policy  contained  a 
stipulation  that  in  case  of  any  controversy  between  the  under- 
writers and  the  defendant,  a  reference  to  arbitrators  should  be 
made;  that  in  pursuance  of  this  stipulation  the  question  whether 
the  policy  was  fair,  was  submitted  to  two  arbitrators,  who,  hav- 
ing heard  the  parties,  awarded  that  the  underwriters  should 
pay  the  defendant  as  for  a  total  loss,  according  to  the  terms  of 
the  policy;  that  thereupon  the  plaintiffs  paid  the  one  hundred 
dollars  to  the  defendant. 
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The  plaintiffs  replied,  acknowledging  the  submission  and 
award,  but  alleged  that  the  award  was  obtained  by  a  contin- 
uance of  the  same  fraud,  practised  at  the  time  of  executing  the 
policy;  that  defendant  solemnly  declared  before  the  arbitrators 
that  at  the  time  of  effecting  the  insurance,  he  had  no  knowledge 
of  the  loss  of  the  brig. 

Upon  a  demurrer  to  this  replication,  the  county  court  ad- 
judged the  replication  sufficient;  and  that  judgment  was 
affirmed,  on  a  writ  of  error,  to  the  superior  court. 

A  writ  of  error  was,  thereupon,  brought  to  this  court,  to  re- 
Terse  both  those  judgments. 

Daggett  and  Huntington,  for  the  plaintiff  in  error. 

IngersoU,  for  the  defendant. 

By  CooBT.  To  maintain  this  action,  the  principle  must  be 
assumed,  that  money  paid  in  obedience  to  an  award  of  arbi- 
trators, may  be  recovered  back,  by  impeaching  the  conduct  of 
the  party,  in  obtaining  the  award;  and,  in  a  form  of  action  not 
at  all  applicable  to  the  question  raised  between  the  parties. 
The  action  of  indebUaiua  assumpsit  for  money  had  and  received, 
though  governed  by  equitable  principles,  and  not  to  be  sus- 
tained in  opposition  to  equity,  cannot  be  substituted  for  that 
mode  of  relief,  which  belongs  only  to  chancery. 

The  plaintiffs,  in  this  case,  treat  the  award  as  void,  and  the 
payment,  made  under  it,  as  furnishing  the  defendant  no  ground 
to  retain  the  money.    An  award  of  arbitrators  decides  the  right 
of  the  parties  as  effectually  as  a  judgment  at  law,  or  a  decree  in 
chancery;  and  is  as  binding,  until  it  be  regularly  set  aside,  or 
its  validity  questioned  in  a  proper  manner.    When  it  is  not 
made  under  a  rule  of  court,  it  may  be  annulled  by  a  decree  in 
chancery,  on  a  bill  showing  corrupt  practices  of  the  arbitrators 
or  parties,  or  the  mistake  of  the  former,  or  any  accident,  or 
proper  ground  for  a  new  trial,  attending  the  case  of  the  losing 
party:   2  Eq.  Ca.  Ab.,  tit.  Award.    But  he  can  never  leap  over 
it,  treating  it  as  void,  and  litigate  his  right  anew,  by  commenc- 
ing an  action  as  if  it  had  not  been  made;  and,  in  a  collateral 
manner,  attack  its  validity.    When  not  complied  veith,  it  shall, 
in  some  cases,  furnish  a  rule  of  damages  in  an  action  brought 
on  the  original  claim.    If,  however,  in  such  cases,  there  are  any 
circumstances  which  wotild  be  a  sufficient  objection,  in  point  of 
law,  to  an  award,  it  will  be  open  for  the  pturties  to  show  it  at 
the  trial:  Bailey  v.  Lechmere,  1  Esp.  377. 
In  the  case  at  bar,  whatever  fraud  may  have  been  practised  by 
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Bulkley  in  effecting  the  policy,  it  was  submitted  to  and  awarded 
upon  by  the  arbitrators.  The  parties  were  at  liberty  to  sub- 
mit the  controyersy,  on  such  terms  as  to  them  seemed  proper 
and  eligible.  That  they  agreed  to  admit  each  other  as  wit- 
nesses, and  mutually  interrogated  each  other,  constituted  no 
difference  in  effect,  between  an  award  made  on  such  evidence, 
and  one  on  that  which  is  ordinarily  used  in  trials.  It  gave  the 
case  the  aspect,  and  the  parties  the  advantages,  of  a  process  in 
chancery;  and,  it  seems,  the  plaintiffs  elected  this  mode  of  trial, 
from  the  want  of  common  law  evidence.  It  is,  therefore, 
highly  improper  in  them,  now  to  draw  in  question  the  integrity 
of  the  testimony  of  their  adversary,  to  which  they  appealed, 
and  on  which  they  agreed  to  rely.  It  would  be  laying  a  snare 
for  him,  which  is  not  to  be  allowed:  Stevens  v.  Ifiacker,  Peake, 
187;  BuHery.  ChiUvng,  1  Boot,  810.  The  award  wad  acquiesced 
in  and  the  money  voluntarily  paid  by  the  plaintifb.  This  action 
does  not  lie  to  recover  back  money  voluntarily  paid  on  a  claim, 
which  the  party  disputes,  though  he  pay  it,  expressly  reserving 
his  right  to  litigate  his  claim;  much  less  when  paid  in  obedience 
to  an  award  deciding  the  claim:  Knibbs  v.  HaU,  1  Esp.  84; 
Brown  v.  KinaUy,  Id.  279;  MdrioU  v.  Edmpton,  2  Esp.  646; 
Cariwright  v.  Rowley,  Id.  723. 

It  would  be  a  very  dangerous  precedent  to  allow  a  recovery 
in  this  case.  The  fraudulent  conduct  of  Bulkley  before  the 
arbitrators,  as  alleged  by  the  plaintiffs,  cannot  change  the  rights 
of  the  parties  as  settled  by  the  award.  It  may  be  the  founda- 
tion of  relief  in  chancery  or  of  an  action  at  law  for  that  precise 
wrong;  but  it  does  not  constitute  him,  in  any  sense  or  to  any 
purpose,  the  receiver  of  the  money  thus  paid  in  compliance 
with  the  award  to  the  use  of  the  plaintifb. 

Judgment  reversed. 


Wi^SHBURN  V.  Merrills. 

[1Dat,1».] 

When  Dssd  Reoabded  a  MoBTOAGE.~Where  an  agreement  was  made 
between  parties  to  a  conveyance,  that  it  should  be  executed  as  a  mort- 
gage deed  to  secure  the  payment  of  a  debt,  and,  by  mistake  and  acci- 
dent, it  was  executed  as  an  absolute  deed,  equity  will  regard  this  deed 
as  a  mortgage. 

Paeol  Evidence  Showino  Mistake. —Where,  by  mistake,  an  absolute 
deed  was  made  instead  of  a  mortgage,  parol  evidence  ia  admissible  to 
show  the  mistake. 
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PxraxiDx  in  ohanoezy  to  redeem  certain  lands  as  mortgaged 
properly.  The  following  facts  were  set  forth  in  the  petition 
and  found  by  the  court:  On  the  eighteenth  of  November ,  178i» 
Solomon  Sandford^  being  indebted  to  Bachel  ITDonald  in  a 
certain  sum,  executed  his  promissozy  notes  to  her  for  the  pay- 
ment thereof;  that  a  further  security  being  reqinred,  it  waa 
agreed  between  them  that  he  should  execute  to  her  a  mortgage 
deed  of  two  tracts  of  land  as  security  for  the  debt;  that  on  the 
same  day  he  executed  to  her  a  deed  of  said  land,  which  was 
intended  to  be  drawn  and  executed  as  a  mortgage,  but  by  mis- 
take was  drawn  and  executed  as  an  absolute  deed;  that  Sand- 
ford  did  not  discover  the  mistake  until  some  time  after  the 
deliveiy  of  the  deed;  that  Bachel  MDonald  afterward  married 
William  Washburn,  who,  in  1788,  forced  Sandford  out  of  his 
possession;  that  on  the  eighteenth  of  Februaiy,  1795,  Sandford 
conveyed  his  right  to  the  premises  to  Merrills,  the  petitioner; 
and  that,  on  the  seventh  of  March,  1801,  Washburn  and  his 
wife  sold  £he  property  to  the  respondents,  who  had  knowledge 
of  the  facts,  and  would  not  permit  the  petitioner  to  redeem. 

The  respondents  pleaded  the  statute  of  frauds  and  perjuries, 
with  an  allegation  that  there  was  no  note  or  memorandum  in 
writing  of  the  agreement. 

On  the  trial  of  the  cause,  the  petitioner  offered  witnesses  to 
prove  the  mistake,  which  was  objected  to  by  the  respondents; 
but  the  objection  was  overruled  and  the  testimony  admitted, 
whereupon  an  exception  was  taken.  The  court  decreed  in  favor 
of  the  petitioner,  a  redemption  of  the  land,  upon  his  paying 
the  principal  and  interest  due  on  the  notes  and  costs  of  suit. 

Daggett  and  AUen,  for  the  plaintiffs  in  error,  contended:  1. 
That  the  deed  being  absolute,  the  possession  of  Sandford  was 
the  possession  of  the  grantee,  which,  with  the  actual  possession, 
was  continued  more  than  fifteen  years;  2.  That  the  allegation 
of  mistake  and  accident  is  insufficient:  1  Fonb.  Eq.  188;  Lang^ 
ley  V.  Brmon,  2  Atk.  208;  Harvey  v.  Harvey,  2  Ch.  Ca.  180; 
Joynea  v.  SUUham,  8  Atk.  357;  Baker  v.  Faine,  1  Yes.  466;  8. 
That  this  being  a  parol  agreement  cannot  be  introduced. 

Smith  and  Oouldy  for  the  defendant  in  error,  contended  that 
a  mistake  in  an  instrument  is  always  a  ground  of  relief  in 
chancery.  Joyneax,  Stalham,  8. Atk.  858;  SheJbume  v.  Inchi* 
quin,  1  Bro.  Ch.  Ca«  841;  1  Pow.  Con.  432;  Crosby  v.  MddkUm. 
Free.  Ch.  809;  Bakery,  Paine,  lYes.  459;  Simpson y.Vaughan^ 
8  Atk.  81;  HenkLe  v.  RoyaL  Exchange  Assurance  Company ^  lYes. 
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818;  PiJtcaim  v.  Ogboume,  2  Ves.  876;  Chapman  v.  JHen^  Eirby, 
899  (1  Am.  Deo.  24);  Mataon  t.  Parkhurei,  1  Boat,  404;  Oookr. 
Preston,  2  Id.  78. 

By  Comer.    The  judgment  affirmed. 

See  Bou  y.  KcrveU,  1  Am.  Deo.  422,  and  note,  where  the  Mune  mlqeol 


SniWABT  V.  Warner. 

[1  DAT,  142.] 

IVJXatKxn  OF  a  Fobugn  Coubt  of  Admibaltt.— The  aentenee  of  a 
foreign  oonrt  of  admiralty  is  condosiTe,  and  cannot  be  impeached 
elaewhere  nntil  it  ia  regularly  aet  aaide  in  the  country  where  it  was 
deliverecL 

AonoN  of  trover  for  the  oonTersion  of  the  brig  Matilda.  The 
general  issue  was  pleaded,  and  on  the  trial  it  was  admitted  that 
the  vessel  was  formerly  the  property  of  the  plaintiflEs,  who  sent 
her  on  a  voyage  to  the  West  Indies  in  March,  1799.  The  de- 
fendant relied  upon  a  condemnation  of  the  vessel  by  the  tribn- 
nal  of  commerce  and  prizes,  sitting  at  Basse  Terre,  in  the 
island  of  Ouadalonpe,  nnder  the  jurisdiction  of  the  republic  of 
France.  To  invalidate  this  condemnation,  the  plaintiffs  offered 
the  deposition  of  the  master  of  the  vessel  to  prove  that  the  con- 
demnation was  procured  by  the  fraudulent  conduct  of  the  de- 
fendant. The  defendant  objected  to  the  admission  of  the  deposi- 
tion as  evidence,  but  the  objection  was  overruled;  whereupon 
an  exception  was  taken. 

A  verdict  was  found  for  the  plaintiffs. 

The  admission  of  the  deposition  in  evidence  was  assigned  as 
cause  of  error. 

IngerdoU  and  Eosmer,  for  the  plaintiff  in  error,  argued  that 
the  admission  of  this  deposition  involved  the  question  how  far 
nations  considered  themselves  bound  by  decrees  of  admiralty, 
and  oontended  that  the  determinations  of  all  courts  in  eveiy 
countiy  consider  them  as  conclusive,  with  the  exception  of  their 
proceeding  on  partial  ordinances,  and  will  not  inquire  into  their 
merits.  Park,  868;  6  Yin.  Ab.  585;  1  Com.  Dig.  892;  2  Wood- 
deson,  456;  8  Bla.  Com.  108;  Peake's  L.  Ev.  46  to  54;  Broom'i 
case,  1  Balk.  82;  Collect.  Jurid.  101, 108. 

In  Hughee  v.  Cameliua,  2  Show.  242;  S.  C.  T.  Baym.  478;  S. 
C.  Skin.  69,  trover  was  brought,  as  in  this  case,  and  the  court 


62  Mead  v.  Toiojnson.  [Conn. 

unammoaaly  considered  the  decree  as  condasiYe.  In  Bemardi 
T.  MoUeux^  Doug.  675,  the  sentence  of  condemnation  was  de- 
clared conclusive  as  to  everything  within  it.  So  also,  BarziUai 
y.  Lewis,  Park,  358;  De  Soma  v.  Btoer^  Park,  860;  Oeyer  y. 
Aguilar,  7  T.  B.  681;  Christie  t.  Secretan,  8  T.  B.  192;  Calvert 
V.  BtmU,  7  T.  B.  527. 

But  if  it  is  ever  proper  to  give  fraud  in  evidence  against  a 
decree  of  admiralty,  the  testimony  must  show  that  the  fraud 
had  weight  in  procuring  the  adjudication.  And  although  the 
defendant  may  have  practiced  a  fraud  upon  the  master  of  the 
vessel,  his  deposition  shows  none  upon  the  court  in  obtaining 
the  decree. 

^loards  and  DaggeU,  for  the  defendant  in  error,  contended 
that  though  the  sentence  was  conclusive  against  the  parties  to 
it,  yet  that  in  this  case  it  was  competent  to  prove  that  Stewart, 
who  justified  under  it,  procured  it  to  be  obtained  by  fraud. 

Bt  Coubt.  The  question  in  this  case  is,  whether  a  sentence 
of  condemnation  of  a  foreign  court  of  competent  jurisdiction 
can  be  avoided  on  account  of  fraud  practiced  in  obtaining  it, 
when  thus  called  in  question  collaterally  in  this  country;  and 
the  court  are  of  opinion  that  such  sentence  cannot  thus  be 
called  in  question,  but  must  remain  in  full  force  until  avoided 
in  some  regular  mode  in  the  country  where  it  passed. 

Judgment  reversed. 

Chestbb,  Allin  and  Austik,  Ass'ts,  dissenting. 


See  the  cases  of  Vcmdenkeutwel  v.  The  United  Inmarmce  Co,,  1  Am.  Deo. 
180;  Mesikr  v.  Amery,  Id.  316;  and  Jenkku  v.  PufNom,  Id.  5H,  where  the 
■ame  question  is  considered.  The  first  of  these  cases  holds  a  dUfinent  rule 
from  that  decided  in  this  case. 


Mead  v.  Tomlinson. 

[1  DAT,  14S.] 

GOPABTNSBSHIP,  ACTION  ST.— An  action  18  not  mamtainaUe  in  favor  el 
a  copartner^p  upon  a  written  contract  entered  into  by  one  of  the 
partners,  deceased,  in  his  individual  name  only. 

AcnoN  brought  upon  certain  covenants  in  a  charter  parly. 
The  plaintiff.  Mead,  averred  that  at  the  time  of  executing  said 
charter  party,  he  and  one  Lockwood  were  merchants  in  part- 
nership; that  they  were  bound  by  the  contracts  of  each  other; 
that  all  business  transacted  by  either,  under  whatever  name, 


June,  1803.]  Pollabd  v.  Lyman.  63 

was,  in  fact,  transacted  on  their  joint  account,  and  for  the 
eqnal  benefit  of  both;  and  that  this  charter  party  was  entered 
into  by  Lockwood  with  the  defendant  and  another,  since  de- 
ceased, for  the  joint  benefit  of  himself  and  the  plaintiff;  which 
fact  was  well  known  to  the  defendant. 

The  defendant,  after  having  prayed  oyer  of  the  charter  party, 
from  which  it  appeared  that  it  was  signed  by  Lockwood  only, 
pleaded  in  abatement  that  the  charter  party  was  entered  into 
by  defendant  and  one  Coggshall  on  the  one  part,  and  by  Lock- 
wood  on  the  other,  and  by  no  other  persons  whatever;  and  that 
the  suit,  therefore,  could  be  brought  only  in  the  name  of  Lock- 
wood's  administrator,  and  not  by  the  plaintiff  as  surviving 
partner. 

The  superior  court  sustained  the  plea  of  abatement,  and  a 
writ  of  error  to  this  court  was  taken. 

MiUa  and  Smith,  for  the  plaintiff,  contended  that  the  copart- 
nership being  established,  and  it  being  shown  that  the  acts  of 
each  were  binding  upon  both,  enough  was  shown  to  entitle  the 
plaintiff  to  this  action.  Boson  v.  Sand/ordy  3  Lev.  258;  Hoare 
V.  Dawes,  Doug.  371;  Willett  v.  Chambers,  Cowp,  814;  Harrison 
V.  Jackson,  7  T.  R.  207;  Ooope  v.  Eyre,  1  H.  Bl.  87;  Arden  v. 
Sharpe,  2  Esp.  524. 

Edwards  contended,  for  the  defendant,  that  this  being  an 
action  of  covenant,  it  could  not  be  supported  by  Mead,  on  an 
instrument  executed  solely  by  Lockwood.  However  the  rule 
may  be  in  the  case  of  actions  against  dormant  partners,  this 
actidb  is  not  maintainable.  The  contraiy  doctrine  would  de- 
stroy the  individuality  of  partners  and  render  them  incapable 
of  a  separate  obligation. 

By  CouBT.    The  judgment  affirmed. 


This  caae  is  cited  as  authority  by  Parsons  on  Ptatnenhip^  wc  106  (n«)  L 
andh. 


Pollard  v.  Ltman. 

[1  DAT.  IM.] 

Answeb  to  Bill  in  EQurrv,  when  CoNCLU6ivE.~The  answer  of  a  re< 

spondent  to  a  bill  in  eqtiity  praying  for  a  disdosine  is  oondiuive  upon 

the  petitioner  as  to  the  tmth  of  its  statements. 
Bblisp  in  Equity. — Mere  loss  in  a  bargain,  loss  resulting  not  from  fraud* 

nor  the  failure  of  a  warranty,  bat  from  bad  calculation  or  the  want  ol 

vigilance,  is  not  a  ground  for  relief  in  equity. 
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Sajcb. — Mere  inadequacy  of  consideration,  where  the  atipolated  consideni- 
tion  IB  actually  received,  affords  no  ground  of  relief  in  equity. 

Implied  Wabrautt  as  to  Land.— The  doctiine  of  implied  warranty 
applies  only  to  artides  snsceptihle  of  a  standard  quality,  or  which  are 
sold  hy  samples,  and  does  not  extend  to  lands  which  have  no  standard 
quality. 

Petition  in  chancexy  to  the  superior  court,  filed  bj  Joseph 
Lyman,  and  certain  others,  against  one  Bobert  Pollard  and 
George  Pickett,  respondents,  which  stated  that  on  the  fifth  of 
December,  1795,  the  petitioners  severally  advanced  to  William 
Ely  certain  sums  of  money,  amounting  with  the  sum  to  be 
furnished  by  him  to  fourteen  thousand  four  hundred  and  eleven 
dollars,  and  authorized  him,  by  power  of  attorney,  to  purchase 
such  good  unlocated  or  uncultivated  lands  in  Yiiginia  as  he 
thought  would  best  promote  the  interest  of  the  person  advancing 
the  money;  he  was  also  authorized,  in  case  he  deemed  it  for  the 
interest  of  his  principal  to  bind  him  to  pay  his  proportional 
share  of  the  purchase  money;  that  the  x>etitioner8  severally 
gave  orders  to  Ely  to  take  all  conveyances  of  the  lands  he 
should  purchase  in  the  names  of   Jonathan   Dwight,  John 
Hooker,  George  Bliss,  and  Gideon  Granger,  Jr.,  which  thej 
were  to  hold  for  the  benefit  of  the  proprietors;  that  Ely  pro- 
ceeded to  Virginia  and  effected  purchases  of  lands  lying  in  that 
state,  for  the  benefit  of  the  petitioners,  according  to  the  au* 
thority  given  him;  that  while  there,  the  respondents  applied 
to  him  and  proposed  to  sell  him  one  hundred  and  fifty  thousand 
acres  of  land,  which  they  represented  as  lying  in  Wythe  county^ 
Virginia,   and  described  the  same  by  particular   meteat  and 
bounds;  that  to  induce  Ely  to  purchase,  they  affirmed  that  they 
had  a  good  and  indefeasible  title  to  the  lands,  that  they  were 
in  a  well  settled  country,  and  had  been  located  early,  when 
there  were  large  tracts  of  land  vacant  in  that  part  of  the  state, 
and  when  the  person  locating  had  a  great  opportunity  of  select- 
ing valuable  lands,  and  that  said  tract  of  one  hundred  and  fifty 
thousand  acres  was  of  great  value;  as  a  further  inducement  the 
respondents  showed  Ely  a  map  with  various  fine  rivers  and 
streams  delineated  thereon,  as  watering  and  greatly  fertilizing 
the  land,  all  leading  through  the  same  and  connecting  with 
other  great  rivers  in  the  state,  thereby  affording  easy  access  to 
said  lands,  and  convenient  communication  therefrom  with  other 
parts  of  the  state,  which  map,  the  respondents  affirmed  to  Ely, 
was  a  true  and  just  representation  of  the  lands  and  the  waters 
upon  them;  that  Ely,  induced  by  these  representations,  and 
believing  them  to  be  true,  on  the  twelfth  of  March,  1796,  pur- 
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^diased  of  the  reepondentB  aaid  tract  of  land,  for  which  he 
Agreed  to  give  sixteen  thousand  five  hundred  dollars,  payable 
in  installments  of  five  thousand  five  hundred  dollars,  and  to 
secure  the  payment  thereof,  on  the  twenty-eighth  of  March, 

1796,  executed  three  bonds  for  five  thousand  five  hundred  dol* 
iars  each,  payable  on  the  tenth  of  June,  1796,  twelfth  of  March» 

1797,  and  twelfth  of  March,  1798,  respectively;  and  that  on 
the  said  twelfth  of  March,  1796,  the  respondents  undertook  to 
convey  said  lands  to  Dwi^t,  Hooker,  Bliss,  and  Granger,  for 
the  benefit  of  the  petitioners.  The  petitioners  also  stated  that 
they  had  paid  two  installments,  amounting  with  interest  to  thir- 
teen thousand  and  fifiy-seven  dollars  and  fifty  cents;  and  that  on 
the  third  bond  respondents  had  brought  a  suit  before  the 
county  court,  which  they  were  tzying  to  press  to  judgment. 
The  petitioners  then  averred  that  the  respondents  never  had 
any  legal  title  to  the  one  hundred  and  fifty  thousand  acres  of 
land,  or  any  part  thereof;  that  the  lands  were  of  no  value;  that 
they  were  altogether  different  from  the  description  given  to  Ely 
at  the  time  of  the  purchase;  that  the  lands  were  inaccessible 
mountains,  incapable  of  settlement;  that  the  map  shown  to  Ely 
muB  a  totally  false  representation  with  reference  to  the  waters 
«ipon  the  traet,  and  that  many  of  the  streams  there  delineated 
never  existed;  and  that  these  facts  the  respondents  well  knew, 
Imt  concealed  from  Ely  with  the  intention  of  decoying  him  into 
the  purchase  of  said  lands. 

The  bill  concluded  with  a  prayer  that  the  respondents  might 
be  oompelled  to  disclose  on  oath,  all  their  knowledge  with 
respect  to  the  matters  stated,  and  asked  for  a  perpetual  injunc- 
tion on  the  bond  in  suit,  and  for  a  restoration  of  the  money 
that  had  been  paid  on  the  other  bonds,  together  with  interest. 

The  disclosure  was  ordered,  and  having  been  regularly  made 
before  commissioners  in  Virginia,  was  returned  to  the  court  and 
became  part  of  the  record.  In  the  disclosure,  the  respondents 
eay  that  they  became  acquainted  with  Ely  in  the  year  1795;  that 
in  the  summer  of  that  year,  Ely  passed  through  Wythe  county, 
and  upon  his  return  had  represented  to  respondents  that  the 
lands  in  that  county  were  very  valuable;  that  respondents,  hav- 
ing a  tract  of  one  hundred  and  fifty  thousand  acres  of  land  in 
that  county  which  they  had  purchased  for  a  valuable  consider- 
ation, ofiFered  to  sell  the  same  to  Ely,  informing  him  that  they 
knew  nothing  of  the  quality  of  the  land,  nor  had  they  or  either 
of  them  any  knowledge  of  that  part  of  the  country,  and  under- 
took to  give  a  deed  in  fee-simple  with  a  general  warranty  on 
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receiving  a  satisfactoxy  price;  that  in  order  to  satisfj  Ely  witL 
respect  to  the  shape  and  situation  of  said  tract,  they  procured 
from  the  register  of  the  land-office  a  copy  of  the  plan,  and  a 
certificate  of  the  surrey  as  returned  by  the  surveyor  of  Wythe 
county;  that  said  plan  contained  the  shape  and  boundaries  of 
the  tract  in  question,  the  water-courses  which  passed  through 
it,  and  the  date  of  the  entry  and  time  when  the  survey  was 
made;  that  they  showed  this  map  to  Ely,  and  if  there  were  any 
inaccuracies  in  it,  respondents  were  not  to  blame.  They  deny 
that  they  ever  informed  Ely  as  to  the  actual  or  intrinsic  value  of 
the  land;  but  from  the  solicitude  expressed  by  him  to  become 
the  purchaser  thereof,  and  from  his  having  passed  through 
Wythe  county,  they  believed  him  possessed  of  much  better 
information  than  that  which  they  possessed.  They  aver  that 
Ely  made  no  inquiiy  as  to  the  situation,  quality  and  value  of 
the  land,  but  was  anxious  as  to  the  title  only.  They  admit  the 
execution  of  the  deed  in  fee-simple  with  general  warranty,  and 
the  receipt  of  the  bonds;  and  conclude  by  denying  all  fraud 
and  combination  or  knowledge  thereof. 

To  this  answer  the  general  replication  was  filed. 

The  superior  court  thereupon  proceeded  to  hear  the  case  and 
then  decreed  as  follows:  *'  The  court  do  find  that  said  Ely  did 
purchase  said  tract  of  land  containing  one  hundred  and  fifty 
thousand  acres,  of  said  Pollard  and  Pickett,  as  stated  in  said 
petition;  that  the  petitioners  did  severally  furnish  money  for 
said  Ely  to  pay  it  to  him  in  the  proportions  and  upon  the  terms 
and  under  the  agreements  set  forth  in  said  petition,  and  are 
interested  in  said  land  in  proportion  severally  to  the  sums  of 
money  by  them  advanced  as  aforesaid.  And  the  court  do  find 
that  said  lands  sold  by  the  respondents  to  said  Ely  were  repre- 
sented and  held  out  to  said  Ely  by  the  respondents,  at  the  time 
of  the  purchase,  as  being  of  great  value  in  point  of  quality, 
and  their  relative  situation  with  other  lands  in  said  county  of 
Wythe,  which  said  Ely  had  viewed,  and  which  were  valuable 
for  settlements.  And  the  court  do  find  that  a  plan  or  survey  of 
said  lands  sold  by  the  respondents  to  said  Ely,  importing  the 
same  to  be  of  good  quality  and  situation,  was  shown  to  said 
Ely  by  said  Pollard  and  Pickett,  at  the  time  of  said  sale  as  is 
set  forth  in  said  petition.  And  the  court  do  find  that  the  said 
plan  or  survey  was  not  made  by  any  actual  survey;  and  that  the 
lines  of  said  tract  sold  to  said  Ely  as  aforesaid,  were  never  run 
out  nor  surveyed;  and  that  the  said  plan  or  survey  imported  on 
the  face  of  it  a  falsehood.     And  the  court  do  find  that  the  lands 
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Bold  by  the  respondents  to  said  Ely,  as  set  forth  in  said  petitioi^ 
were  not,  at  the  time  of  said  sale,  and  are  not  now  of  any  value 
whatever.  And  the  court  do  find  that  the  said  three  bonds 
mentioned  in  said  petition,  were  given  by  the  petitioners  as  the 
consideration  of  said  purchase  made  by  said  Ely  of  the  rQspon* 
dents;  and  that  two  of  said  bonds  have  been  paid;  and  that  a 
suit  is  now  depending  on  the  other  bond,  which  hath  not  been 
paid,  in  the  county  court  of  Hartford  county,  all  as  stated  in 
said  petition.  And  the  court  find  that  as  to  any  defect  in  the 
title  derived  to  the  petitioners  from  said  purchase  of  Pollard  and 
Pickett,  the  petitioners  have  adequate  remedy  at  law  upon  the 
covenants  in  said  deed  from  said  Pollard  and  Pickett,  it  appear- 
ing to  the  court  that  said  Pollard  and  Pickett  are  able  to  respond 
any  damages  that  may  be  recovered  of  them  in  any  suit  upon 
the  covenant  of  said  deed. 

"Whereupon,  it  is  ordered  and  decreed  by  this  court  that 
said  Pollard  and  Pickett,  their  counsel  and  attorneys,  be  per- 
petually enjoined  from  further  proceedings  in  said  suit  upon 
said  bond,  in  said  Hartford  county  court,  and  from  commencing 
and  prosecuting  any  other  suit  upon  said  bond.  And  it  is  fur- 
ther decreed  and  ordered  by  this  court,  that  upon  the  petition- 
ers executing  a  deed  to  said  Pollard  and  Pickett,  their  heirs  etc., 
conformable  to  the  laws  of  said  state  of  Virginia,  releasing  to 
said  Pollard  and  Pickett,  their  heirs  etc.,  all  the  right  and  title 
to  said  lands  purchased  of  said  Pollard  and  Pickett,  as  afore- 
said, by  said  Ely,  which  the  petitioners  derived  from  said  Pol- 
lard and  Pickett  by  virtue  of  said  conveyances  from  them,  as 
stated  in  said  petition  as  aforesaid,  and  lodging  the  same  with 
the  clerk  of  this  court,  on  or  before  the  seventeenth  of  Febru- 
ary, 1803,  to  be  by  said  clerk  delivered  to  said  Pollard  and 
Pickett;  upon  their  complying  with  this  decree,  they,  the  said 
Pollard  and  Pickett  shall,  on  or  before  the  first  of  -July,  1803, 
deliver  up  said  bond  on  which  said  suit  is  brought,  to  the  clerk 
of  this  court,  to  be  cancelled,  and  shall  pay  to  the  clerk  of  this 
court  for  the  use  of  the  petitioners,  the  sum  of  fourteen  thou- 
sand eight  hundred  and  seventy-six  dollars  and  fifty  cents  and 
interest  thereon  from  this  time  till  the  same  shall  be  paid;  and 
upon  the  failure  of  said  Pollard  and  Pickett  to  comply  with 
this  decree  upon  the  condition  and  by  the  time  aforesaid,  they 
shall  forfeit  and  pay  to  the  petitioners  the  sum  of  thirty  thou- 
sand dollars,  to  be  recovered  of  them,  the  said  Pollard  and 
Pickett,  according  to  law.    And  it  is  further  decreed  by  this 
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•ooBxt  thftt  petitionezB  do  reoorer  of  the  said  Pollard  and  Pickett 
their  mrts/'* 

The  regpoadents  brought  a  writ  of  error  to  this  court  and 
assigned  the  general  enors. 

Benson  (of  New  York)  and  DaggeU,  for  the  plaintiflh  in  error 
^contended: 

1.  That  the  superior  court  could  not  by  law  find  the  facts 
which  they  declare  they  found.  The  finding  contains  facts  not 
Alleged  by  the  petition  or  confessed  in  the  answer,  as  well  as 
facts  expressly  denied  in  the  answer.  But  the  answer  is  con- 
clusive upon  the  petitioners,  and  no  evidence  can  be  admitted 
to  contradict  it.    BuUer  t.  Gaaing,  1  Boot,  682,  2  Swift,  476. 

2.  The  facts  which  appear  to  be  found  do  not  warrant  the 
decree.  No  fraud  on  the  part  of  the  respondents,  or  knowledge 
that  the  representations  made  by  them  were  false,  though 
<sharged  in  the  bill,  is  found  by  the  court.  A  mere  falsehood 
held  out  to  the  petitioners  without  any  fraudulent  intention, 
And  without  any  greater  knowledge  concerning  the  thing  con- 
tracted for  than  the  petitioners  themselves  had,  is  not  sufficient 
to  entitle  them  to  relief.  1  Pow.  Con.  141.  This  was  a  bar- 
gain of  haaard;  it  was  the  evident  intention  of  the  parties  to 
speculate.  Though  the  event  showed  that  the  price  was  far 
above  the  value  of  the  land,  yet  this  afiEbrds  no  ground  of  relief. 

3.  The  petitioners  had  adequate  remedy  at  law.  WiUeiT. 
OwrUm,  2  Boot,  838  (1  Am.  Dec.  72);  2  Com.  824;  Mitf.  104, 
105, 106;  Laikrop  v.  Bennel,  Kirby,  185. 

Edwards  and  Hogmer,  for  the  defendant  in  eoor, 

Bt  Coubt,  The  disclosure,  which  admitted  none  of  the  facta 
^dleged  as  fraudulent  and  denied  them  all,  was  conclusive  with 
respect  to  those  facts.  Chancery  power  to  compel  a  disclosure 
lias,  by  the  practice  of  this  State  from  the  beginning,  been  lim- 
ited to  the  case  of  there  being  no  other  evidence.  To  have 
•extended  further  would  have  been  an  unnecessary  departure 
from  the  conmion  law,  and  an  unnecessary  exposure  to  immi- 
nent danger  of  perjury.  A  plaintiff,  therefore,  to  entitle  him- 
aelf  to  a  discovery,  avers  in  his  bill  that  the  facts  respecting 
which  he  prays  a  disclosure  rest  solely  in  the  knowledge  of  the 


*The  editor  of  Dty't  reparto  remarks  as  foUowa:  -  This  decree  was  drawn  bjtlie 
cmmeelt  agraed  to  en  both  aides,  end  on  saoli  agreement  pasaed  by  tte  oonst  at  ntns 
•"elook  at  nlglit,  at  tbe  moment  of  their  riaing'  It  ia  not  well  drawn.  Jodge  ttam&bnU 
fcopoaed  to  the  parties  to  oontlnne  the  cauae.  that  the  court  might  have  time  to  ***"***^ 
Hi  bnl  the  ooimael  for  the  pettt^exs  insisted  on  its  being  pasaed." 
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defendant  or  of  the  defendant  himself;  and  to  pennit  him»  after 
disdoenre  is  obtained,  to  produce  other  evidence  in  proof  of 
those  factSy  is  to  permit  him  to  falsify  himself  and  to  trifle  iritk 
the  oonrt  and  the  conscience  of  his  adversaiy. 

The  court  having  found  that  Pollard  and  Pickett  were  able  to 
respond  to  any  damages  that  might  be  xecavered  of  them  in 
any  suit  upon  the  covenants  of  the  deed,  if  they  had  been 
broken,  the  question  of  the  title  was  laid  out  of  the  case.  They 
further  found  that  the  lands  sold  to  Ely  were,  at  the  time  of  the 
purchase,  represented  and  held  out  to  him  by  the  respondents 
as  being  of  great  value  in  point  of  quality  and  tiieir  relative 
situation  vrith  the  lands  in  the  county  of  Wythe,  which  he  had 
viewed,  and  which  were  valuable  for  settlements.  If  ''repre- 
sented and  held  out  as  being  of  great  value  "  mean  anything 
more  than  the  exhibition  of  the  plan  which  is  included  in  the 
next  finding;  if  it  mean  that  Pollard  and  Pickett  affirmed  the 
lands  to  be  of  great  value,  or  that  they  were  located  in  the  midsi 
of  a  well  settled  countxy;  the  affirmations  alleged  in  the  bill 
and  which  the  disclosure  had  denied;  the  fincBng  must  have 
been  irithout  evidence  or  upon  evidence  which  was  inadmissible 
and  inoperative. 

The  only  defects  or  misrepresentations  of  the  plan  specifically 
ehazged  in  the  bill  were,  that  it  delineated  many  water-courses 
well  interspersed  and  connected  with  rivers  of  extensive  cobi» 
munication,  some  of  which  water-courses  did  not,  in  fact,  exists 
and  others  were  misplaced;  and  that  it  represented  the  land  to 
be  of  great  value  when  in  fact  it  was  of  no  value.  That  the 
plan  represented  the  land  to  be  of  great  value,  otherwise  than 
by  a  demarcation  of  water-courses  which  might  create  a  pre- 
sumption of  fertility  and  of  easy  access,  was  not  alleged.  Nor 
does  it  appear  from  the  finding  of  the  court  that  the  demarca- 
tion of  the  water^courses  was  at  all  incorrect;  the  finding  is 
silent  with  respect  to  them.  And  as  to  any  facts  found  respect- 
ing the  plan,  which  were  not  charged  so  specifically  that  the 
adverse  party  had  notice  to  oonteet  them,  it  is  not  material  what 
they  amount  to.  It  may  be  proper,  however,  to  notice  that 
whatever  misrepresentation  the  plan  may  have  contained,  it  was 
not  found  that  Ely  was  induced  by  it  to  purchase,  nor  that  Pol- 
lard and  Pickett  knew  it  to  be  incozxect,  or  had  any  agency  in 
making  it  or  procuring  it  to  be  made;  and  indeed,  the  reverse 
of  all  these  facts  is  apparent  from  the  disclosure,  so  that  the 
allegation  wholly  fails. 

The  ooart  further  and  finally  found  that  the  land  was  ot  ne 
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value.  Mere  losa  in  a  baigain,  loss  not  resoliing  from  fraud 
nor  the  failure  of  a  warranty,  but  from  bad  calculation  or  tbe 
want  of  vigilance,  is  not  a  ground  for  relief.  It  could  not  be 
admitted  as  a  ground  without  rendering  all  express  contracts 
futile.  As  to  the  doctrine  of  implied  warranty  that  the  article 
sold  is  of  the  ordinary  quality  of  articles  of  its  kind,  or  equal 
throughout  to  the  sample  seen,  it  applies  only  to  articles  sus- 
ceptible of  a  standard  quality,  or  which  are  sold  by  samples, 
and  does  not  extend  to  lands  which  have  no  standard  quality, 
and  must  depend  for  their  value  on  a  variety  of  circumstances, 
none  of  which  are  reducible  to  a  common  measure.  Nor  does 
the  doctrine  of  the  failure  of  the  consideration  reach  this  case. 
It  reaches  no  case  where  the  purchaser  obtains  the  article  con- 
tracted for,  and  the  purchase  was  not  induced  by  fraud,  nor  the 
quality  of  the  article  warranted.  It  is  not  having  the  stipulated 
consideration,  and  not  its  want  of  value,  which  the  doctrine 
respects.  In  this  case  it  must  be  understood,  as  there  is  nothing 
either  expressed  or  implied  to  the  contreixy,  that  the  purchaser 
took  upon  himself  the  risk  of  the  quality  or  value  of  the  land 
which  he  improvidently  purchased  unseen.  And  as  to  fraud,  it 
does  not  appear  that  the  seller  practiced  any  address  whatever; 
though  it  is  not  every  species  of  address  that  vitiates  a  contract. 
If  the  address  be  such  only  as  the  purchaser,  by  due  diligence 
and  circumspection,  might  guard  himself  against,  that  is  to  say, 
such  diligence  and  circumspection  as  in  the  ordinazy  course  of 
business  usually  accompany  similar  transactions,  he  is  without 
remedy. 

There  not  appearing,  then,  from  the  record  any  sufficient 
ground  to  warrant  the  decree  of  the  superior  court,  it  is  re- 
versed. 


DiscoVEBT.—It  is  a  well-settled  rule  in  equity  that  when  a  bUl  seeks  a 
discovery  the  plaintiff  must  distinctly  allege  that  he  is  unable  to  prove  the 
facts  by  other  testimony:  1  Story  £q.  sec.  74;  OelUon  v.  Hoyt,  I  Johns.  CL 
543;  Seymour  v.  Seymour,  4  Id.  409;  Duvalla  v.  Rou,  2  Munf.  290,  296; 
£as$y.  Bass,  4  H.  &  Mnnf.  478;  Dkkkutm  v.  Lewis,  34  Ala.  638;  March  v. 
Damson,  9  Paige,  680. 

If  the  answer  wholly  denies  the  matter  of  fact  which  the  plaintiff  seeks 
to  discover  in  the  bill,  the  bill  must  be  dismissed,  as  the  denial  leaves  the 
court  no  jurisdiction:  1  Story  £q.  sec.  74;  HusaeU  v.  dark,  7  Cranch.  69; 
Robineon  v.  OUbreth,  4  Bibb.  184;  Overton  v.  Searcy,  Cooke,  Tenn.  36.  This 
is  now  otherwise  by  statute  in  Connecticut  It  is  provided  that  "When  the 
plaintiff,  in  a  bill  in  equity,  shall  require  of  the  defendant  a  discovery  on 
oath  respecting  the  matter  charged  in  the  bill,  the  disclosure  by  the  defend- 
ant shall  not  be  deemed  conclusive,  but  may  be  contradicted  like  any  othei 
testimony  according  to  the  practice  in  equity:  Gen.  Stat.  1876,  44€l 
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Inadequacy  of  Consideration.— Mero  inadequacy  of  coDsideration 
hy  itself,  and  disconnected  from  all  other  facts  is  not  a  sufficient  ground  for 
netting  aside  a  contract:  Judge  v.  WUkins,  19  Ala.  765;  Chairts  v.  Brady^ 
iO  Fla.  133;  Maddox  v.  Simmons,  31  Ga.  512;  Holmes  v.  Fresh,  9  Mo.  201; 
Potter  V.  EveriU,  7  Ired.  £q.  152;  Mann  v.  Betterly,  21  Vt.  326;  WhUeJield 
▼.  MeLeod,  1  Am.  Dea  650.  But  gross  inadequacy  of  price  and  inequality 
in  the  position  of  the  contracting  parties  is  a  ground  of  equitable  relief: 
Giford  v.  Thorn,  9  N.  J.  Eq.  702.  On  this  point,  Story,  1  Eq.  Juris,  sees. 
244,  246,  says:  "  Mere  inadequacy  of  price,  or  any  other  inequality  in  tha 
baigain,  is  not»  however,  to  be  understood  as  constituting  per  se  a  ground 
to  avoid  a  bargain  in  equity.  Still,  however,  there  may  be  such  an  uncon- 
sdonableness  or  inadequacy  in  a  baigain,  as  to  demonstrate  some  groes 
imposition  or  some  undue  influence,  and  in  such  cases  courts  of  equity 
ought  to  interfere  upon  the  satisfactory  ground  of  fraud.  But  then  such 
unconscionableness  or  such  inadequacy  should  be  made  out  as  would  (to  use 
an  expressive  phrase),  shock  the  conscience,  and  amount  in  itself  to  conclu- 
sive and  decisive  evidence  of  fraud.  And  where  there  are  other  ingredients 
in  the  case  of  a  suspicious  nature,  or  peculiar  relations  between  the  parties, 
gross  inadequacy  of  price  must  necessarily  furnish  the  most  vehement 
presumption  of  fraud."  There  is  a  very  accurate  statement  of  the  law  in 
Bobertson  v.  Smith,  11  Tex.  211,  holding  that  where  a  party  has  made  a 
disadvantageous  contract  from  carelessness  and  inattention,  and  when  there 
has  been  no  mistake  of  fact  or  fraud,  such  party  cannot  be  relieved  from 
Uie  oontiaet;  a  principle  identical  with  that  laid  down  in  Pollard  y.  Lifmatk 


Griswold  V.  Brown. 

[1 1>AT,  180.] 

Acfnon  OF  Tbbspabs  Susviyxs  to  Aduinist&atob.— An  action  of  tres- 
pass for  entering  upon  the  land  and  burning  the  mills  of  the  intestate, 
in  his  lifetime,  survives  to  the  administrator. 

An  AonoH  of  trespass  was  brought  by  Nathaniel  Giiswold 
against  Brown  and  Moore,  for  entering  the  plaintiffs  close  and 
burning  his  mills.  The  suit  was  prosecuted  to  a  final  judgment 
before  the  superior  court,  and  a  verdict  obtained  against  both 
the  defendants.  A  motion  for  a  new  trial  was  thereupon  made, 
during  the  pendency  of  which  Griswold,  the  plaintiff  in  the 
original  action,  died;  and  a  citation  issued  to  friend  Giiswold, 
the  administrator,  to  appear  and  defend.  The  administrator 
appeared  and  pleaded  that  the  action  in  which  a  new  trial  was 
sought,  being  an  action  of  trespass,  could  not  be  prosecuted  by 
an  administrator,  and  therefore  the  petition  for  a  new  trial  ought 
to  be  dismissed.  The  court  adjudged  the  plea  insufficient  and 
granted  a  new  trial.  On  the  second  trial  the  defendants 
pleaded  severally  not  guilty,  and  a  verdict  was  found  against 
Kloore  and  in  favor  of  Brown. 
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The  ftdmioiBtrator  brought  a  vrit  of  error  and  aaaigned  ait 
errors:  1.  That  the  superior  court  proceeded  to  hear  tiie  ped  - 
tion,  and  to  grant  a  new  trial  after  the  death  of  the  plaintiff  iii 
the  original  action;  2.  That  the  said  court  proceeded  to  th«» 
second  trial,  committed  the  case  to  the  jury,  and  rendered  judg- 
ment therein* 

IngenoU  and  Edwards,  for  the  plaintiff  in  error,  contended 
that  the  petition  was,  by  the  death  of  Nathaniel  Griswold, 
abated,  and  could  not  be  re^iyed  against  the  admimstrator. 
The  original  action  being  for  a  trespass  on  a  freehold  estate,  ii 
could  not  be  prosecuted  by  the  personal  representatiye  of  th» 
plaintiff  after  his  decease.  HanMy  t.  TroU,  Oowp.  376;  2  Bao. 
Ab.  439, 440;  11  Yin.  Ab.  123;  Stat.  Edw.  UL 

Ooodrich  and  Dana,  for  the  defendants  in  error,  contended 
that  it  was  competent  for  the  court  to  proceed  in  the  petition 
after  the  death  of  Nathaniel  Griswold,  and  to  grant  a  new  triaL 
The  original  action  was  for  damages,  not  for  title,  and  had  the^ 
plaintiff  died  before  the  trial,  the  action  would  hare  surriyed. 
The  maxim,  acHo  perBonalia  marUur  cum  persona,  has  not  a  gen- 
eral, much  less  a  uniTcrsal  application.    Hamhly  t.  TrM,  Oowp. 

876.  It  has  not  the  same  application  as  to  torts  done  to  and 
done  by  the  testator.  2  Bac.  Ab.  446;  Bervrick  t.  Andrews,  1 
Salk.  814,  S.  0.  2  Ld.  Baym.  971;  WiUiamsr.  Carey,  1  Salk. 
12,  S.  0.  1  Ld.  Baym.  4(»;  Grassier  t.  Ogldn/,  1  Str.  60;  King  v. 
Ayloff,  1  Salk  296;  Esp.  Dig.  296;  BuOand  t.  BuOand,  Cro.  Eliz. 

877,  878;  Went.  Ex.  66;  ToL  Ex.  896.  The  principle  of  the 
statute,  4  Edw.  m.  S.  6,  by  which  an  action  is  giyen  to  exec- 
utors for  goods  taken  out  of  their  testator's  possession,  extends 
to  cases  of  damages  done  to  the  realty.  Lucy  t.  Levingionf  1 
Vent.  176;  Justice  JUbreUm's  case.  Id.  80;  SmaBwood  v.  OcvenJtqf^ 
Esp.  Dig.  489. 

Bt  Ooobt.    The  judgment  affirmed. 


SaeJfiiiiMoiiT.  A6iMon,l  Am.  Decu  (M^  and  .iMry  T.  IfiMn^  U.  MQ^ 
lor  Aixiiiifnii  on  the  same  ciiesftlon. 
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BosTwioK  V.  Lewis. 

[1  DAT,  900.] 
VRAVD  AMD  Ck>N8PnUCT  IN  8 ALB  OF  REAL  ESTATB.— The  plaintiff  W»» 

ind^oed  to  buy  and  take  a  warranty  deed  of  certain  lands  from  N.  hy 
the  frandnlent  and  false  representations  of  N.  and  others,  who  had 
combined  together  for  the  purpose,  that  N.  had  a  good  title,  and  that 
the  lands  were  of  good  quality;  it  was  held  that  an  action  on  the  ca8» 
would  lie  againet  all  the  confederates  for  this  frand,  on  proof  that  the 
title  to  a  part  of  the  land  was  never  in  N.,  and  that  the  reaidae  was  d 
noTalne. 

AoiiDv  on  the  case.  The  declaration  subsiantially  stated  that 
in  January,  1796,  the  defendants  (the  appellants  in  this  court) 
afSnned  to  the  plaintiff  that  Austin  l^ichols  was  the  owner  and 
proprietor  in  fee  of  a  tract  of  land  in  Virginia,  containing  forty- 
fiye  thousand  acres;  and  well  knowing  that  he  was  not  the  owner, 
and  that  the  land  was  of  no  value,  but  mountainous  and  rocky, 
and  unfit  for  cultiyation,  they  conspired  together  to  induce  the 
plaintiff  to  buy  a  portion  of  the  said  tract,  at  twenty-five  cents 
per  acre;  and  intending  to  cheat  and  defraud  the  plaintiff,  and 
to  share  among  themselyes  the  profits,  did,  to  cany  out  the 
purpose  aforesaid,  severally  and  respectfully  affirm  and  repre- 
sent to  the  plaintiff,  that  Nichols  was  the  owner  of  the  tract, 
and  that  the  same  was  of  an  excellent  quality^  and  well  adapted 
to  agricultural  purposes.  And  in  pursuance  of  an  agreement 
and  conspiracy  entered  into  by  the  defendants,  and  to  induce 
the  plaintiff  to  purchase,  Ebenezer  Smith  and  Daniel  Smith, 
two  of  the  defendants,  did  falsely  affirm  to  the  plaintiff,  that 
they  had  had  great  opportunities  for  informing  themselves  of 
the  title  and  quality  of  the  land,  and  that  it  was  of  an  excel* 
lent  quality,  worth  more  than  twenty-five  cents  per  acre,  and 
could  not  be  purchased  for  less,  and  that  the  title  of  Nichols 
wa9  good  and  valid.  And  said  Bostwick,  in  pursuance  of  an 
agreement,  combination  and  conspiracy,  made  by  the  defend- 
ants, pretended  and  ostensibly  agreed,  to  become  a  purchaser 
of  one-fourth  of  said  tract,  at  twenty-five  cents  per  acre;  and 
proposed  to  the  plaintiff  to  join  in  a  purchase  of  said  tract,  at 
the  said  price,  and  represented  that  it  was  of  an  excellent 
quality,  and  that  Nichols's  title  was  good  and  valid;  that  he 
had  exerted  himself  to  find  the  truth  respecting  it,  and  the 
land  was  really  worth  twenty-five  cents  per  acre,  and  unless 
purchased  immediately  the  opportunity  would  be  lost;  and 
■aid  Bostwick  presented  to  the  plaintiff  a  pretended  map,  and 
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falsely  and  f raudulenU j  a£Srmed  that  the  map  contained  a  true 
desoription  of  the  land,  from  which  map  it  appeared  the  land 
was  good  lowland,  well  fitted  for  agricultural  purposes;  and 
the  plaintifiP  relying  upon  the  affirmations  and  representations 
aforesaid,  did,  on  the  twelfth  of  February,  1796,  purchase  of 
said  Nichols,  the  one  fourth  part  of  the  tract,  and  paid  for  the 
same  the  sum  of  two  thousand  eight  hundred  and  twelve  dol- 
lars and  twenty-fiye  cents,  which  sum  the  defendants  divided 
between  themselves.  And  said  Nichols,  in  pursuance  of  said 
agreement  and  combination,  did  give  to  the  plaintiff  and  said 
Bostwick,  and  two  others,  a  deed  of  said  tract  of  land.  And 
said  Nichols  had  no  title  at  the  time  of  executing  the  deed,  and 
such  Bostwick  never  was  a  purchaser  of  any  part  of  said  land, 
but  ostensibly,  and  to  decoy  the  plaintiff,  and  in  pursuance  of 
said  combination,  nor  did  he  ever  pay  anything  for  said  land, 
but  said  Nichols,  as  soon  as  said  deed  was  executed,  dischaiged 
Bostwick  from  the  payment  of  anything  on  account  of  said 
land.  And  the  plaintiff,  in  consequence  of  said  conspiracy, 
has  lost  all  the  money  which  he  paid  said  Nichols,  and  is 
injured,  etc. 

On  the  trial  in  the  superior  court,  Nichols  suffered  a  default, 
and  the  other  defendants  severally  pleaded  not  guilty.  The 
plaintiff  exhibited  in  evidence  a  deed  of  the  described  land,  the 
execution  and  acknowledgment  of  which  were  admitted.  He 
then  offered  in  evidence  certain  patents  in  favor  of  Jacob  Pate 
and  others,  to  prove  that  at  the  time  of  the  execution  and  de- 
liveiy  of  the  deed,  about  nine  thousand  acres  had  been  taken 
up,  surveyed  and  granted  by  Virginia  to  Pate  and  others,  and 
that  the  title  to  such  was  not  in  Nichols,  but  in  these  parties, 
and  that  Nichols  had  no  right  to  sell  the  same.  The  plaintiff 
offered  to  prove  by  other  testimony,  that  the  remainder  of  the 
land  was  of  no  value.  The  defendants  objected  to  any  proof 
of  a  defect  of  title;  because  the  plaintiff  had  his  remedy  by  a 
suit  upon  the  covenants  in  the  deed.  The  court  admitted  the 
patent  in  evidence  on  the  ground  that  by  such  testimony  the 
plaintiff  might  evince  that  the  land  attempted  to  be  conveyed 
by  said  deed,  exclusive  of  the  nine  thousand  acres,  was  of  no 
value.  A  verdict  was  found  and  judgment  rendered  against  two 
of  the  defendants;  and  the  present  appeal  was  taken  on  the 
ground  that  the  testimony  objected  to  was  improperly  admitted. 

IngersoU  and  Smithy  for  the  appellants,  contended  that  the 
evidence  of  the  patents  ought  not  to  have  been  admitted.  The 
remedy  of  Lewis  was  upon  the  covenants  in  his  deed,  which 
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coTenants  embody  the  whole  contract  and  stipulations  between 
the  parties.  A  party  can  obtain  no  more  damages  in  an  action 
on  the  case  than  in  an  action  on  the  covenants,  and  in  neither 
is  it  necessaiy  to  show  the  defendant  knew  he  had  no  title.  An 
action  of  fraud  is  sustained  on  the  ground  that  a  title  has  been 
given  which  is  worth  nothing.  The  deed  having  covenants  of 
seisin  and  wairanty,  no  action  would  lie  except  on  the  covenants 
until  it  was  shown  Nichols  was  bankrupt;  and  no  authority 
could  be  shown  where  such  an  action  was  sustained  in  Great 
Britain.  In  this  case  there  are  other  persons  not  parties  to  the 
deed.  The  action  will  not  lie  against  them  and  Nichols,  for 
there  is  another  remedy  against  him;  and  therefore  no  evidence 
can  be  produced  to  show  that  the  other  defendants  combined 
with  Nichols.  If  such  an  action  as  this  would  lie,  there  would 
be  two  concurrent  remedies  for  the  same  thing. 

The  evidence  offered  was  wholly  irrelevant;  for  showing  that 
the  title  to  part  of  this  land  was  not  in  Nichols,  did  not  tend 
in  the  least  to  show  that  the  remainder  was  of  no  value.  No 
cause  of  action  is  shown.  The  strongest  allegations  are  that 
the  defendant  represented  the  land  as  excellent^  well  worth 
twenty-five  cents  an  acre.  This  is  merely  an  opinion;  no  fact  is 
affirmed.  If  a  man  declares  that  there  is  a  mountain  of  salt, 
or  lake  of  whisky  upon  his  land,  he  affirms  a  fact,  and  if  false, 
an  action  will  lie;  but  if  he  states  that  he  has  an  excellent  horse 
well  worth  fifty  dollars,  and  the  horse  is  not  worth  that  sum,  no 
action  will  lie,  for  the  maxim  caveat  emptor  will  apply;  for  the 
purchaser  might  have  examined  and  judged  for  himself.  An 
extravagant  representation  of  the  value  of  a  small  farm  in  this 
State  would  not  be  a  ground  of  action;  and  the  reason  of  the 
case  is  the  same  if  the  land  lies  in  Yirginia. 

The  law  will  not  encourage  the  indolent,  nor  pay  the  buyer 
for  shutting  his  eyes.  In  Padey  v.  Freeman^  3  T.  B.  56  BuUer, 
J.,  says,  "  the  buyer  of  land  is  at  his  peril  to  see  to  the  title.'' 
Mere  affirmations,  unaccompanied  with  fraud,  will  not  furnish 
a  ground  of  action.  Parkinson  v.  Lee^  2  East.  314.  There 
have  been  decisions  in  the  superior  court  sustaining  a  recoveiy 
fo^  fraud  in  the  sale  of  lands.  A  state  of  things  has  existed 
which  induced  that  court  to  adopt  principles  which  in  more 
settled  times  would  never  have  been  recognized.  But  these 
opinions  have  never  been  sanctioned  by  this  court;  and  the  case 
of  Pollard  v.  Lyman,  ante,  63,  so  far  as  it  went,  was  in  oppo « 
gition  to  the  principle  contended  for. 
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Edwards  and  DaggeU^  for  the  respondents,  insisted  that  the 
testimony  was  properly  admitted;  though  the  reason  giyen  for 
its  admission  may  be  incorrect. 

Notwithstanding  Lewis  had  a  warranty  deed,  and  Nichols 
was  responsible,  the  eyidenoe  was  proper;  for  damages  are  not 
now  claimed  of  Nichols  solely,  bat  of  him  and  others,  for  com- 
bining with  them  to  defraud  the  plaintiff.  Lewis  took  this  deed, 
because  Bostwick  and  others  represented  to  him  facts  which 
did  not  exist;  and  now  it  is  urged  as  a  reason  why  they  should 
be  liable  that  they  did  actually  induce  the  plaintiff  to  reoeiye 
the  deed.  Haying  a  right  of  action  against  all,  the  plaintiff  is 
not  bound  to  proceed  against  one  only. 

He  has  a  right  to  this  action,  because  in  this  greater  damages 
may  be  recoyered  than  on  an  action  on  the  warranty.  The  rule 
there  is  the  consideration  and  interest.  [Not  in  Oonnecticut, 
see  HorBford  y.  Wright,  1  Am.  Deo.  8.]  Li  actions  of  fraud, 
there  is  no  established  rule  of  damages;  the  juty  giye  damages 
according  to  their  judgment.  So  the  testimony  was  proper  to 
increase  the  damages.  The  deed  introduced  is  nothing  more 
than  eyidenoe  of  a  bargain  and  sale.  But  it  is  said,  there  are 
no  allegations  in  the  declaration,  which  authorize  a  recoyery. 
It  is  stated  that  the  defendants  combined  to  cheat  the  plaintiff; 
that  they  seyerally  a£5rmed  that  the  land  was  of  an  excellent 
quality,  not  mountainous  or  rocky,  well  fitted  for  agricultural 
purposes;  that  Bostwick  showed  him  a  map,  on  which  the  land 
appeared  to  be  interyale,  well  adapted  for  improyemeni  Bep- 
resentations  more  strong  could  not  be  made.  But  it  is  said  no 
action  can  be  maintained  for  fraud  in  the  sale  of  land,  and  this 
is  represented  to  be  the  law  of  Great  Britain,  and  the  doctrine 
of  our  ancestors.  The  case  of  BossweU  y.  Vaughn^  Oro.  lac. 
196,  is  the  only  case  which  goe9  to  proye  the  doctrine  adyanced 
in  any  degree,  and  that  has  been  long  exploded.  In  Sisnei/  y. 
Selby,  1  Salk.  211,  where  the  seller  affirmed  that  he  receiyed  a 
certain  rent,  and  it  proyed  to  be  less,  the  plaintiff  recoyered. 
It  is  admitted  that  actions  of  this  kind  haye  been  supported  in 
the  superior  cotirt;  and  the  reasons  in  Pollard  y.  Lyman,  in  this 
court,  do  not  counteract  these  decisions.  In  Nmion  t.  Hathe* 
way,  they  must  haye  been  recognized.  The  principles  of  that 
case  were  the  same  as  of  this,  although  it  was  not  so  strong  a 
ease.  If  then  it  were  clear  that  such  actions  could  not  be  sus- 
tained in  Ghreat  Britain,  our  courts  haye  gone  too  far  to  reoeds. 

By  CouBT.    The  judgment  was  affirmed. 
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The  case  of  NcrUm  ▼.  Hatheway  upon  a  flimilar  point,  was  df^dded  in 
the  supreme  court  of  errors,  in  1800,  of  which  the  following  aooount  is  given 
in  a  note  in  1  Day,  266:  The  original  action  was  bron^t  by  Joshua  Hathe- 
way against  Philo  Norton,  Austin  Nichols,  and  four  others,  for  fraud  in  the 
sale  of  Virginia  land.  The  dodaration  charged  the  defendants  with  having 
entered  into  a  combination  to  defraud  the  plaintiff.  To  effect  their  purpose, 
two  of  them  applied  to  the  plaintiff,  and  proposed  to  sell  him  26,000  acres  ol 
land,  lying  in  Russell  county  in  Yiiginia;  and  to  induce  him  to  give  a  great 
price  for  the  same,  they  affirmed  to  him  that  the  land  was  of  an  excellent 
quality,  having  a  rich  soil,  and  covered  with  v^uable  timber;  that  it  was 
well  worth  half  a  dollar  per  acre,  and  that  the  title  was  unquestionable. 
The  plaintifl^  relying  upon  these  representations,  agreed  to  purchase  said 
land,  and  to  pay  for  the  same  two  shillings  threepence  per  acre.  The  two 
defendants  abovementioned  then  executed  a  bond  to  the  plaintiff,  in  the 
penal  sum  of  six  thousand  pounds,  either  to  procure  for  him  from  the  com- 
monwealth of  Yiiginia  a  patent  of  the  land,  or  to  give  him  their  warranty 
deeds  thereof,  within  a  specified  time,  and  the  plaintiff  on  his  part,  gave 
his  bond,  in  tiie  penal  sum  of  six  thousand  pounds,  conditioned  for  the  pay- 
ment of  the  purchase  money  amounting  to  two  thousand  ei|^t  hundred  and 
twelve  pounds  ten  shillings.  These  defendants  procured  within  the  speci- 
fied time,  and  presented  to  the  plaintiff  a  patent,  purporting  to  be  a  grant 
of  twenty  thousand  acres  of  land  from  the  commonwealth  of  Virginia,  signed 
by  the  governor,  which  the  plaintiff  refused  to  accept  The  representationa 
made  by  them  to  the  plaintiff  were  false;  the  land  was  not  of  a  good  quality; 
the  defendants  had  no  title  to  it;  and  Virginia  had  none  at  the  time  said 
patent  issued.  The  defendants  pleaded  severally  not  guilty;  issue  was 
joined  to  the  jnry;  and  a  verdict  was  found;  and  judgment  rendered  for  the 
plaintiff  The  principal  exception,  taken  in  error,  was,  that  no  legal  ground 
of  damages  appears  in  the  declaration.  The  authority  of  the  case  of  Boit^ 
wkk  v.  LewiBf  is  not  shaken  in  Connecticut  In  Sherwood  v.  Salmon^  2  Day 
142,  the  court  took  different  ground,  but  this  decision  was  overruled  in  a 
suit  in  equity  between  the  same  parties  in  6  Day,  448»  and  the  authority  of 
Bottwiek  v.  Lewia  and  Norton  v.  Hatheway  affirmed.  And  here  let  it  be  ob« 
served,  that  the  learned  editor  of  the  American  Reports  erroneously  cites 
Sherwood  T.  Salmon  from  the  2ttd  of  Day,  overlooking  the  fact  that  it  has 
been  overruled.  16  Am.  Rep.  885.  Its  authority  baa  in  several  cases  been 
leoognized  by  other  courts.  Thus  it  is  cited  in  Wardeil  v.  FoBdick,  13  Johns. 
826;  in  Coofi  v.  AtweU,  46  N.  H.  610;  and  in  Peahody  v.  Phdpa,  9  CaL  213. 

Fbaud  in  Salb  of  Real  Estate. — Questions  of  fraud  arising  out  of 
the  sale  of  real  estate,  have  given  rise  to  much  discussion  in  our  courts;  and 
it  must  be  admitted,  that  the  dedsions  still  differ  regarding  what  afi^rma- 
tions  or  representations  in  the  sale  of  real  estate,  are  actionable  as  being 
tandnlent  Before  examining  the  cases  in  reference  to  this  subject,  let  us 
ftistlay  down  a  few  general  propositions,  well  settled  by  authority,  on  the 
question  of  false  and  fraudulent  representations  as  a  ground  of  action,  and 
perhaps  the  principles  of  the  cases  will  be  more  readily  apprehended  after 
tmok  consideration. 

A  representation  to  be  considered  fraudulent  in  law  must  be  made  by  a 
Tendor  in  regard  to  some  existent  &cts  within  his  own  knowledge,  and  in 
i«Bpect  to  which  another  acts  to  his  detriment  in  sole  reliance  on  such  rep- 
vesentation.  Hence  an  honest  statement  of  a  fact  made  to  another  about 
to  act  on  such  statement,  and  who  does  act  to  his  detriment,  will  not  create 
a  liability  on  the  party  making  such  statement;  it  must  be  further  shown 
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that  he  knew  the  falsity  of  his  statement.    As  hearing  out  this  general 
statement,  see  2  Kent  Com.  485;  Kerr  on  Frand  and  Mistake,  Am.  ed.  82| 
Collint  V.  Evans,  5  Q.  B.  820,  826;  Barley  v.  Watford,  9  Id.  197;  Omrod  v. 
Huth,   14  M.  &  W.  651;  ChUders  v.    Wooler,  2  El.  &  E.  287;  MaJiurin  v. 
Harding,  28  N.  H.  128;  Coue  v.  Boughton,  11  Wend.  106;  Meyer  v.  Amidon^ 
45  N.  Y.  169;  Simar  v.  Canady,  53  Id.  298.    It  is  further  well  settled  that 
mere  affirmations  as  to  value,  or  in  respect  to  any  matter  which  is  merely 
an  opinion,  probahility  or  expectation,  and  as  to  which  men  may  honestly 
differ,  cannot  give  a  right  of  action  for  fraud  or  deceit.     In  this  respect  one 
man's  ohservation  and  intelligence  are  as  good  as  another;  and  a  vendee, 
in  such  cases,  is  bound  to  nse  his  own  judgment    So  the  vendor  may  ex* 
aggerate,  puff,  or  praise  at  random  the  goods  he  is  selling,  as  far  as  the 
credulity  of  the  buyer  will  permit,  without  being  liable  for  fraud.    The 
common  law  here  adopts  the  maxim  of  the  civil  law,  simplex  eommendatio 
nonobligai:    Sugden  on  Vendors,  voL  L,  p.  3,  14th  ed. ; /Tarofy  v.  Toting^ 
Yelv.  21;  ElUa  v.  Andrews,  56  N.  Y.  83;  S.  C.  15  Am.  Rep.  379;  Simar  \. 
Canady,  63  N.  Y.  298;  Tuchv,  Douming,  76  IlL  71;   2  Kent  Com.  485l 
But  as  limiting  the  proposition  first  stated,  a  person  will  be  liable  on  the 
ground  of  fraud  when  he  makes  a  positive  affirmation  in  respect  to  a  matter, 
though  he  may  not  have  any  knowledge  as  to  its  falsity;  his  undertaking, 
as  of  his  own  knowledge,  to  assert  the  truth  of  that  which  he  does  not 
know  to  be  true,  is  a  fraud  on  the  party  dealing  with  him,  who  may  then 
very  properly  rely  and  act  on  his  statement.    This  principle  is  now  well 
recognized  and  supported  by  authority:    1  Story  Eq.,  sec.  193;  ffaycrc^ft  v. 
Creasy,  2  East,  92;  Evans  v.  Edmonds,  13  C.  B.  777,  786;  Lobdell  v.  Baker, 
I  Met  193;  BenneU  v.  Judson,  21  N.  Y.  138;  Cabot  v.  ChristU,  42  Vt  121; 
S.  C.  1  Am.  Rep.  331;  Meyer  v.  Amidon,  45  N.  Y.  169.    So  a  party  is  held 
liable  for  a  false  representation,  where  the  facts  are  peculiarly  within  his 
own  knowledge,  and  whether  he  had  knowledge  or  not,  it  wUl  be  presumed 
he  must  have,  otherwise  he  is  guilty  of  negligence  amounting  to  a  fraud: 
Jarret  v.  Kennedy,  6  C.  B.  319;  Taylor  v.  AsMon,  11  M.  &  W.  401;  Coon 
V.  Ahcell,  46  N.  H.  510.    Now,  while  these  general  principles  are  admitted, 
it  is  claimed  that  in  respect  to  the  sale  of  real  estate,  where  deeds  are  given 
with  covenants,  they  do  not  altogether  apply;  for  the  party  suffering  dam- 
age has  his  remedy  on  the  covenants  in  the  deed,  and  he  should  not  besides 
have  a  right  of  action  for  the  deceit  or  fraud.    This  was  one  of  the  reasons 
urged  against  the  action  in  the  principal  case;  and  this  reason  has  had 
much  influence  in  the  decision  of  some  of  the  cases.    On  this  ground. 
Field,  J.,  in  Peabody  v.  Phdps,  9  CaL  213,  held  an  action  for  fraud  in  re- 
spect to  title  would  not  lie.   While  this  may  be  true  when  a  person  makes  a 
representation  on  which  another  acts  in  the  purchase  of  real  property,  with- 
out any  knowledge  of  the  falsity  of  the  representation,  thus  evincing  no 
intent  to  deceive;  it  becomes  quite  a  different  question  when  he  knowingly 
asserts  as  a  fact,  or  makes  a  statement  which  is  false  to  induce  another  to 
act,  and  the  latter  in  reliance  on  such  statement  does  act  to  his  detriment* 
An  element  of  turpitude  then  enters  into  his  conduct;  he,  in  fact,  has  com- 
mitted a  tortious  act,  such  as  the  law  takes  notice  of,  and  for  which  it 
gives  a  remedy  in  an  action  of  deceit.    In  the  former  case,  his  liability  it 
ex  contractu;  in  the  latter  ex  deHcto,    Therefore,  it  is  now  well  settled  thai 
actions  for  fraud  in  the  sale  of  real  estate  will  lie  notwithstanding  the  con- 
veyance is  made  with  covenants;  but  the  question  is  in  respect  to  what 
representation  will  fraud  be  predicated  ?    Here  the  caaes  vaiy. 

Fbaud  in  Respect  to  Title.— The  case  of  Boshokk  v.  LetoU  does  not 
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go  80  far  as  to  decide  that  a  fraudulent  representation  as  to  title  is  action* 
able.  Bronson,  J.,  in  his  dissenting  opinion  in  Whitney  v.  Allaire,  1  Comst. 
316,  referring  to  it,  says:  '*  In  Bottwiek  v.  JAwii  there  was  a  combination 
to  defraud  the  purchaser  in  relation  to  the  quality  of  the  land  as  well  as 
the  title  to  it;  and  it  may  fairly  be  inferred  from  the  report  that  the  recovery 
was  on  the  ground  of  fraud  in  relation  to  quality  alone.  Although  evi- 
dence was  given  that  the  title  to  a  part  of  the  property  was  out  of  the  ven* 
dor,  it  was  admitted  for  the  sole  purpose  of  showing  that  the  residue  of  the 
tract  was  of  no  value."  In  the  same  opinion,  he  says  he  never  knew  a  case 
where  an  action  had  been  allowed  on  this  ground.  The  same  opinion  was 
given  by  Field,  J.,  in  Feabody  v.  Phelps,  8  CaL  213,  who  evidently  followed 
Bronson,  J.,  in  his  dissenting  opinion.  But  this  case  was  afterward  ques- 
tioned in  Wright  v.  Carillo,  22  CaL  595.  But  the  point  has  been  expressly 
decided  in  several  cases  that  a  false  representation  respecting  title,  the 
vendee  relying  on  it,  is  actionable.  The  cases  in  New  York  holding  that 
the  action  will  lie  are:  WardeU  v.  Foadick,  13  Johns.  325,  holding  that  an 
action  on  the  case  for  a  deceit  will  lie  for  fraudulently  selling  land  which 
has  no  real  existence,  notwithstanding  any  covenants  in  the  deed;  Culver 
v.  Avery,  7  Wend.  380,  where  an  action  was  sustained  against  a  loan  com- 
missioner for  fraudulently  j^presenting  land  he  sold  free  of  incumbrances, 
and  that  a  good  title  would  be  given.  So  it  was  held  in  Monell  v.  Colden, 
13  Johna  395,  that  a  false  representation  as  to  a  certain  water  privilege 
attached  to  land  was  actionable.  In  Clark  v.  Baird,  9  N.  Y.  183,  it  was 
held  the  action  would  lie.  Johnson,  J.,  says:  "I  see  no  other  ground 
upon  which  this  part  of  the  chaige  could  be  reasonably  objected  to  except 
upon  the  ground  that  an  action  will  not  lie  against  the  vendor  of  real  estate 
for  a  false  and  fraudulent  representation  respecting  the  fact  of  title.  Upon 
that  question,  if  it  is  not,  technically  speaking,  determined  by  the  decision 
of  this  court  in  W?utney  v.  Allaire,  1  Comst.  305»  I  think  the  opinion  of  the 
majority  of  the  court  entirely  satisfactory."  In  Gwinther  v.  Oerdiny,  3 
Head,  197,  it  was  expressly  held  that  the  action  would  lie,  the  court  citing 
as  authority  the  cases  in  New  York,  MoneU  v.  Colden  and  Culver  v.  Avery, 
The  same  point  was  decided  in  Wade  v.  Shurman,  2  Bibb,  583,  and  in 
Hays  V.  Bonner,  14  Tex.  629. 

Fraud  as  to  Quality  or  Situation.— Where  a  purchaser  is  on  the 
ground,  or  is  within  easy  distance  of  the  land,  it  is  his  own  mistake  or 
negligence  if  he  relies  on  the  representations  of  the  vendor  as  to  the  quality 
or  situation  of  the  land,  as  if  it  were  represented  to  be  good  arable  land, 
good  grass  land,  not  mountainous,  or  that  it  had  some  privilege  in  respect 
to  water  or  other  communication;  but  where  there  is  no  such  opportunity 
given,  as  where  the  land  lies  at  a  great  distance  and  this  examination  is 
not  practicable,  the  vendee  may -well  rely  on  the  representation  of  the 
vendor,  and  if  false,  have  an  action  for  the  fraud.  Spalding  v.  Hedges,  2 
Pa.  St.  240;  Journey  v.  Hunt,  Coxe,  235,  1  Am.  Dec.  202;  SUUe  v.  GaiUard^ 
2  Bay,  11,  1  Am.  Dec.  628;  Maggart  v.  Freeman,  27  Ind.  531.  So  in  Sana- 
ford  v.  Handy,  23  Wend.  260,  false  representations  as  to  the  location  ol 
land  were  held  to  be  actionable  if  the  purchaser  had  not  an  opportunity  at 
the  time  of  seeing  the  land.  This  was  very  clearly  determined  in  BenneU 
V.  Judson,  21  N.  Y.  238.  The  complaint  stated  that  the  defendant  for  the 
purpose  of  effecting  a  sale  to  the  plaintiff  of  certain  lands  in  the  states  of 
Indiana  and  IllinoiB,  made  false  and  fraudulent  representations  in  respect 
to  their  location,  proximity  to  a  river  and  railroad,  their  agricultural  qual- 
ities, etc,  and  the  plaintiff  confiding  in  such  representations,  bought  the 
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land,  paid  for  it,  and  incurred  expenses  in  removing  his  family  to  the  same, 
and  bringing  them  back  after  he  discovered  that  the  representations  were 
false,  and  the  lands  comparatively  worthless.  The  sale,  it  appeared,  was 
made  by  the  agent  of  the  defendant,  and  the  defense  was  made  that  the 
principal  had  no  personal  knowledge  as  to  the  land.  It  was  held  that  the 
action  would  lie,  and  the  doctrine  was  affirmed  that  one  who,  without 
knowledge  of  its  truth  or  falsity,  makes  a  material  representation,  is  guil^f 
of  fraud  as  much  as  if  he  knew  it  to  be  untrue.  The  same  doctrine  has 
lately  been  held  in  New  York,  in  Indtanapoli*  and  C.  R.  H.  Co,  v.  Tyng^  63 
N.  Y.  653.  Under  what  circumstances  an  action  can  be  maintained  for 
false  representations  as  to  the  value  or  situation  of  real  estate,  is  well  stated 
in  Parker  y.  MouUan,  114  Mass.  99;  S.  C.  19  Am.  Rep.  315.  There  it  is 
held  that  false  representations  as  to  the  condition,  situation  or  value  of  real 
estate  knowingly  made  by  the  vendor  to  the  purchaser,  are  not  actionable 
unless  the  purchaser  has  been  fraudulently  induced  to  forbear  inquiry  as 
to  their  truth;  and  in  such  case  the  means  by  which  he  has  been  thus  in- 
duced to  forbear  inquiry  must  be  specifically  set  forth  in  the  declaration. 

Feaud  as  to  Value. —The  general  principle  has  been  stated  that  it  is 
not  considered  fraudulent  for  a  vendor  to  make  a  false  affirmation  as  to  the 
value  or  cost  of  his  property.  This  may  naturally  be  expected  in  a  vendor, 
and  consequently  both  parties  deal  with  each  other  at  arm's  length.  So 
it  is  laid  down  in  2  Baa  Abr.  594,  that  "  if  A.  possessed  of  a  term  for  yean 
•4>ffer8  to  sell  it  to  B.,  and  says  that  a  stranger  would  have  given  him  twenty 
pounds  for  this  term  by  which  means  B.  buys  it,  though  in  truth  A  was 
never  offered  twenty  pounds,  no  action  on  the  case  lies,  though  B.  is  thereby 
deceived  in  the  value."  This  doctrine  is  applied  in  HoJbrooh  v.  Cotmar,  G^ 
Me.  578,  where  it  is  held  that  fraudulent  misrepresentation  of  a  vendor  of 
real  estate  as  to  the  price  which  he  pa^'i  therefor,  are  not  actionable.  And 
in  Banta  v.  Palmer,  47  IlL  99,  a  vendor  asserted  he  paid  eighty-five  dollars 
an  acre,  when  it  was  in  fact  but  seventy-five  dollars,  and  in  consequence 
the  vendeie  was  induced  to  pay  eighty-five  dollars  an  acre  for  the  land,  it 
was  held  no  action  would  lie  as  for  a  fraud,  and  the  doctrine  of  this  case 
has  been  affirmed  in  a  late  case  in  Illinois,  Tuck  v.  Downing,  76  IlL  71.  To 
the. same  point  are  Manning  \.  Albee,  11  Allen,  522;  Hemmerr,  Cooper,  8 
Id.  334.  But  it  is  held  otherwise  in  Van  £^ap$  v.  Harriaon,  5  Hill,  63,  where 
the  vendor  stated  he  gave  thirty-two  thousand  dollars  for  property,  while  in 
fact  he  only  gave  sixteen  thousand  dollars. 

The  doctrine,  however,  is  held  that  where  a  third  party,  to  induce  another 
to  purchase,  makes  the  false  assertion  as  to  its  cost,  he  having  no  interest 
in  the  property,  it  is  fraudulent,  and  an  action  will  be  sustained  against  him 
for  such  fraud.  This  was  so  held  in  Medbury  v.  Watwn,  6  Met.  246.  The 
court  distinguished  the  case  from  that  of  the  false  representations  of  a  vendor 
by  saying  that  in  the  one  the  vendee  was  aware  of  his  position,  that  he  was 
dealing  with  one  whose  interest  it  was  to  enhance  the  price,  while  in  the 
other,  the  person  who  makes  the  false  assertions  has  apparently  no  object 
to  gain  nor  motive  to  deceive,  and  thereby  more  readily  imposes  on  the 
purchaser.  In  CronJs  v.  Cole,  10  Ind.  485,  it  was  held  that  a  vendee  had  no 
right  to  rely  on  the  representations  of  another  as  to  the  market  value  of  the 
property  sold,  as  such  knowledge  is  presumably  equally  within  the  reach  of 
both. 

Fraud  as  to  Quantity. — ^The  quantity  of  land  conveyed  being  often 
a  matter  of  opinion,  a  vendor  will  not,  therefore,  be  held  liable  for  a  fraud 
when  he  misrepresents  the  land  as  containing  a  certain  number  of  acrea. 
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In  Gordon  ▼.  Pamteleef  2  Allen,  212,  in  an  action  on  a  note  for  tlie  price  of 
land,  false  representationB  by  the  plaintiff  as  to  the  quality  and  productive- 
ness of  the  soil,  and  the  number  of  acres  contained  within  the  boundaries, 
were  set  up  as  a  defense.  It  was  held  that  these  afforded  no  defense,  as  the 
former  were  largely  matter  of  opinion  and  came  within  the  maxim  of  the 
.civil  law  timplex  cwnmendaUo  rum  obUgcU,  while  as  to  the  latter  the  defend- 
ants had  the  means  of  ascertaining  the  precise  quantity  of  land  contained 
within  the  bonndarie&  To  the  same  point  are:  Saunders  v.  RcUterman,  2 
Ired.  L.  32;  Lytle  v.  Bird,  3  Jones  L.  222;  CfndU  v.  SwmdeU,  63  N.  C.  305; 
Prmgle  v.  Samuel^  1  Litt.  43;  Mooney  v.  Miller,  102  Mass.  217.  A  very  ex- 
cellent general  principle  applicable  to  this  and  other  cases  is  expressed  by 
Field,  J.,  in  Slaughter  v.  Oerson,  13  WalL  379.  It  is  that  where  the  means 
of  knowledge  are  at  hand  and  are  equally  available  to  both  parties,  and 
the  subject  of  purchase  is  alike  open  to  their  inspection,  if  the  purchaser 
does  not  avail  himself  of  those  means  and  opportunities,  he  will  not  be  heard 
to  say  that  he  was  deceived  by  the  vendor's  misrepresentations.  But  the  gen- 
eral rule  above  stated  in  regard  to  a  representation  as  to  quantity  will  not 
apply  where  a  vendor  states  as  a  positive  fact  of  his  own  knowledge,  that 
the  land  conveyed  contains  a  given  quantity.  Here  the  purchaser  has  a 
right  to  rely  on  his  statement,  and  if  so  relying  he  is  damaged,  he  can  pro- 
ceed against  the  vendor  in  an  action  for  fraud.  This  point  was  expressly 
determined  in  Cabot  v.  Christie,  42  Vt  121,  S.  C.  1  Am.  Rep.  313,  where  it 
Is  held  that  where  a  vendor  of  land,  with  intent  to  induce  the  sale,  makes 
representations  as  to  the  quantity,  as  of  his  own  knowledge,  and  the  vendee 
is  thereby  induced  to  purchase,  the  vendor  is  liable  for  any  damage  which 
the  vendee  may  sustain  by  reason  of  a  deficiency  in  the  quantity  as  repre- 
sented, and  although  such  representations  are  believed  to  be  true  by  the 
vendor  when  made.  In  HiU  v.  Browery  76  N.  C.  124,  it  is  held  that  where 
the  quantity  of  land  is  the  inducement  to  the  purchase,  and  there  is  fraud 
on  the  part  of  the  vendor,  the  transaction  is  vitiated,  and  the  purchaser  may 
proceed  to  set  aside  the  sale. 

Fraud  as  to  Income  ob  Pbofits. — ^The  rental*  income*  profts,  or  pro- 
duce of  land,  being  within  the  knowledge  of  the  vendor,  a  representation 
respecting  which  will  be  considered  as  the  statement  of  a  fact  known  to 
him,  and  if  false  will  make  him  liable  in  an  action  of  fraud.  In  Dimmock 
T.  SaUett,  L.  R.  2  Ch.  App.  21,  a  misrepresentation  regarding  the  rental 
value  of  a  farm  entitled  the  purchaser  to  be  discharged  from  his  contract. 
In  Bowing  v.  Stevens,  2  C.  &  P.,  on  the  sale  of  the  lease  of  a  public  house, 
the  seller  falsely  represented  that  his  returns  averaged  a  certain  amount 
per  month;  and  it  was  held  that  an  action  lay  for  the  deceit.  Similar 
decisions  were  made  in  ffutchinsony,  Morley,  7  Scott,  341;  Irving  r,  Thomas, 
18  Me.  418.  So  a  false  representation  as  to  the  quantity  of  hay  cut  from  a 
farm  is  actionable:  Coon  v.  Atwell,  46  N.  H.  510;  Martim  v.  Jordan,  60 
Me.  631;  but  a  false  representation  a^  to  the  quantity  of  wood  or  hay  that 
could  be  taken  from  a  farm,  being  somewhat  a  matter  of  opinion  or  proba- 
bility, is  not  actionable:  Moon^  ▼•  Hitter,  102  Maoa.  217|  LongAore  ▼. 
Jack,  30  Iowa,  29& 
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Griggs  v.  Dodge. 

[3  DAT,  28.] 

Bbkaikdeb  oveb  of  Pebsonal  PROPERTY.'PexBonal  property  ma^  be 
limited  over  by  way  of  a  remainder  in  a  wilL 

Bbmainder  Created  by  Will.— A  testator  devieed  one-third  part  of 
bis  estate,  consisting  mostly  of  personal  property,  to  bis  wife  for  ber 
use  and  benefit  so  long  as  she  should  remain  bis  widow,  and  then 
devised  the  whole  of  his  estate  to  his  children.  It  was  held  that  this 
was  sufficient  to  create  a  remainder  over. 

AooouNTiNO  TO  Remainder-Man.— After  the  termination  of  the  par- 
ticular estate  by  the  marriage  of  the  widow,  an  account  will  lie  to 
recover  the  property  limited  over. 

AonoM  of  account,  demanding  "That  to  the  plaintiff  the 
defendants  render  their  reasonable  account  during  the  time 
that  they,  or  either  of  them,  jointly  or  severally,  have  been  the 
plaintiff's  bailiffs  and  receivers/'  The  declaration  stated  that 
the  plaintiff,  Dodge,  was  the  son,  and  the  defendant,  Sarah,  the 
wife  of  Nehemiah  Dodge.     On  the  twenty-first  day  of  April, 

1795,  Nehemiah  made  his  will,  and  therein  gave  to  Sarah  the 
use  of  the  one-third  part  of  his  whole  estate,  real  and  personal, 
to  be  received  by  her  after  his  decease,  to  enjoy  the  same  so 
long  as  she  should  remain  his  widow.  He  also  gave  to  the 
plaintiff  one-eighth  part  and  two-thirds  of  another  eighth  part 
of  the  whole  of  his  estate.  By  sundry  other  devises  and 
bequests  he  disposed  of  the  whole  of  his  estate,  and  appointed 
the  plaintiff  and  Sarah  his  executors.    In  the  month  of  April, 

1796,  he  died,  possessed  of  considerable  real  estate,  and  also  of 
personal  estate  to  the  amount  of  one  thousand  five  hundred  and 
eight-five  pounds  six  shillings  and  eightpence,  lawful  money. 
The  executors  qualified  and  proved  the  will.  That  Sarah  then 
and  there  accepted  the  provisions  in  her  behalf  made  by  the 
testator  in  his  will,  in  lieu  of  all  legal  claims  that  she  might 
have  upon  his  estate;  and  his  estate  was  actually  settled  by  the 
executors,  according  to  his  directions  contained  in  his  will.  The 
declaration  further  stated  that  Sarah,  while  the  widow  of  the 
testator,  at  divers  times  between  his  decease  and  the  first  day 
of  January,  1800,  was  the  bailiff  and  receiver  of  the  plaintiff 
of  one-third  part  of  the  personal  estate  of  the  testator,  consist- 
ing of  various  articles  and  securities  described  in  the  declara- 
tion, amounting  to  the  sum  of  four  hundred  and  seventy-eight 
pounds  sixteen  shillings  and  threepence,  lawful  money;  and 
received  the  same  to  have  the  use  thereof,  until  she  should 
cease  to  be  his  widow,  and  then  to  account  to  the  plaintiff  for 
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one-eighth  and  two-thirds  of  another  eighth  part  thereof, 
amounting  to  the  sum  of  ninety-nine  pounds  fifteen  shillinge 
and  one  farthing,  lawful  money,  when  she  should  be  afterward 
thereto  requested.  The  plaintiff  then  averred,  that  on  the 
thirty-first  day  of  December,  1799,  Sarah  intermarried  with  the 
defendant,  Origgs,  and  now  is  his  lawful  wife;  that  the  whole 
of  the  property  came  into  his  hands,  and  that  they,  thereby, 
became  jointly  accountable  to  the  plaintiff  for  his  proportion. 

There  was  a  plea  in  bar  reciting  the  will,  which  so  far  as  bears 
upon  this  case  is  as  follows:  ''As  touching  such  worldly  estate 
as  it  hath  pleased  God  to  bless  me  with  in  this  life,  I  give  and 
dispose  of  the  same  in  the  following  manner,  viz:  First,  I  give 
and  bequeath  imto  my  beloved  wife,  Sarah  Dodge,  one-third  of 
the  whole  of  my  estate,  for  her  use  and  benefit,  bo  long  as  she 
remains  my  widow;  Item:  I  give  to  my  son,  Cyrel  Dodge,  one- 
eighth  part  and  two-thirds  of  another  eighth  part  of  my  estate; 
Item:  I  give  to  my  son,  Ezra  Dodge,  one-eighth  part  and  one- 
third  of  another  eighth  part  of  my  estate;  Item:  I  give  to  my 
8on,  Nehemiah  Dodge,  one-eighth  part  of  my  estate;  Item:  I 
give  to  my  son,  John  Dodge,  one-eighth  part  of  my  estate; 
Item:  I  give  to  my  son,  Erastus  Dodge,  one-eighth  part  of  my 
estate;  Item:  I  give  to  my  son,  Abel  Palmer  Dodge,  one-eighth 
part  of  my  estate;  Item:  I  give  to  my  daughter,  Eunice  Lyon, 
one-half  of  one-6ighth  part  of  my  estate,  excepting  twenty-five 
pounds;  Item:  I  give  my  daughter,  Deborah  Dodge,  one-half 
of  one-eighth  part  of  my  estate,  with  an  addition  of  twenty-five 
pounds,  which  is  to  be  deducted  from  my  daughter,  Lyon's, 
above  mentioned;  and  I  do  hereby  constitute  my  son,  Cyrel 
Dodge,  and  my  beloved  wife,  Sarah  Dodge,  my  sole  executors." 
The  plea  then  averred:  "  That  in  and  by  force  of  said  wiU,  the 
one-third  part  of  the  movable  estate  of  said  Nehemiah,  of  which 
he  died  seised,  did,  at  the  time  of  his  death,  vest  in  Sarah,  in 
her  own  right,  and  she  had  good  right  by  law  to  have  and  hold 
the  same  to  herself,  being  not  accountable  to  any  one  therefor; 
and  as  such  the  distributors  of  said  estate  did  set  the  several 
articles  which  are  mentioned  in  the  plaintiff's  declaration,  being 
one-third  of  said  Nehemiah's  peiBonal  estate,  and  no  more,  to 
her,  in  her  own  right  in  fee,  according  to  the  terms  of  the  vnll; 
and  she  did  dispose  of  the  same  while  she  was  sole  and  widow 
of  said  Nehemiah,  for  her  use  and  benefit,  as  she  had  good 
right  lyy  law  to  do/' 

The  plaintiffs  replied  that  Sarah,  while  sole,  sold  the  articles 
of  personal  estate  and  collected  the  securities  for  the  purpose 
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of  changing  the  nature  of  the  property;  that  a  small  part  of 
the  same,  much  less  than  the  interest  of  the  securities,  was 
actuallj  expended  by  her,  while  she  was  the  widow  of  the 
testator,  for  her  support;  but  the  whole  of  the  avails  of  the 
property,  upon  the  intermarriage,  came  into  the  hands  of  Griggs. 
A  demurrer  to  this  replication  was  overruled,  and  it  was 
adjudged  by  the  superior  court  that  the  defendants  do  account. 

The  general  error  was  assigned. 

DungJU  and  WiUiam  Perkins^  for  the  plaintiffs  in  error,  said 
that  there  were  three  questions  in  this  case,  each  of  which  must 
be  determined  against  the  plaintiffs  in  error,  or  the  judgment 
of  the  court  below  reversed:  1.  Can  there  be,  in  this  state,  a 
remainder  over  of  personal  property?  If  so,  2.  Are  the  terms 
of  the  will,  in  this  case,  sufficient  to  create  such  a  remainder? 
If  so,  3.  Can  the  action  which  has  been  brought,  under  the 
circumstances  of  this  case,  be  maintained? 

1.  In  England,  at  common  law,  such  limitation  was  void: 
2  Feame  on  Con.  Bern,  and  Exec.  Dev.  26;  Haigrave's  Co. 
Litt.,  vol.  3,  p.  20  a,  note  120,  Lend.  8vo  ed.  A  gift  of  a  per- 
sonal chattel,  to  use  and  improve  generally,  or  for  an  uncertain 
time  remainder  over  to  a  third  person,  was  considered  absolute: 
1  Dyer,  7;  Brooke,  15;  Bigge  v.  Bensley,  1  Br.  Ch.  Ca.  183. 
And  Matthew  Manning's  case,  3  Co.  187,  and  Child  v.  Baytie^ 
1  Cro.  Jac.  461,  did  not  establish  the  opposite  doctrine.  The 
principle  seems  to  be  settled  that  whenever  the  words  made 
use  of  in  the  will  limiting  an  estate  would,  by  the  construction 
put  on  the  statute  of  Westminster  the  second,  amount  to  en* 
tailment,  the  gift  should  be  absolute  in  the  first  donee:  2  Feame 
Cent.  Bern.  &  Exec.  Dev.  143, 154,  233,  236,  239.  And  Porter 
V.  Bradley f  3  T.  B.  143,  destroyed  all  difference  between  free- 
hold estates  and  chattel  interests.  Thus  the  common  law  of 
England,  independent  of  the  statute  of  Westminster  the  sec- 
ond, is  nearly  the  same  with  regard  to  the  limitation  of  real 
and  of  personal  estate.  But  this  view,  counsel  argued,  pro- 
duced a  suspicion  that  the  principle  above  stated  was  not  only 
unsettled,  but  in  itself  unsound. 

Counsel  further  argued  that,  although  this  state  had  adopted 
the  common  law  of  England  with  respect  to  limitations  in  tail, 
WaLis  V.  OJcoU,  Eirby,  118,  yet  the  statute,  24  Edit.  1796,  must 
have  reference  to  real  estate  only.  That  even  in  England,  if 
personal  estate  is  limited  in  such  a  way  as  to  create  a  contin- 
gent remainder,  the  first  grantee  may  sell  it^  previous  to  the 


June,  1805.]  Origos  v.  Dodoe,  85 

happening  of  the  contingency  and  wholly  defeat  the  remainder- 
man of  his  interest;  2  Bl.  Com.  263;  Godb.  42.  That  there 
was  no  difference  between  an  executory  deyise  and  a  contingent 
remainder,  the  former  being  **  only  an  indulgence  to  a  man's 
will:"  2  Fearne  Cont.  Bem.  k  Exec.  Dct.  2.  The  case  of 
Hyde  v.  ParraU,  1  P.  Wms.  6,  held  a  devise  of  chattels  to  the 
testator's  wife  for  life,  remainder  to  his  son,  good,  merely  the 
better  to  comply  with  the  testator's  intention.  So  also  VjnveU 
T.  Halsey,  Id.  651. 

2.  No'instance  of  a  limitation  over  of  personal  property  can 
be  found,  where  such  limitation  is  not  expressly  stated  in  the 
will.  Manning's  case  proceeded  upon  this  principle,  and  Hyde 
T.  Parratt  and  JJpweU  v.  Salsey  were  cases  of  express  limita- 
tion. Fearne  describes  an  executory  derise  to  be,  where  per- 
sonal estate  is  devised  to  one  for  life,  and  afterward  is  given 
over  to  somebody  else.  And  the  courts  have  been  extremely 
cautious,  lest  the  doctrine  should  be  extended:  1  Dyer,  7;  Id. 
74;  Everest  v.  Oell,  1  Ves.  Jr.  286;  Rawlins  v.  Ooldfrap,  5  Id. 
440;  BuUerfield  v.  BuUerfield,  1  Ves.  133-164;  Beauclercy.  Dor* 
mer,  2  Atk.  308;  Seals  v.  Seale,  Preo.  in  Chan.  421;  Chan.  Dig. 
266.  The  court  will  in  no  case  presume  a  limitation.  The 
case  of  Smith  v.  Oates^  2  Boot,  532  (1  Am.  Deo.  89),  was  cited 
as  being  directly  in  point. 

3.  The  action  of  account  in  this  case  is  not  authorized  by 
common  law  or  statute:  2  Fearne^  28.  The  action  is  brought 
against  the  husband  and  wife  jointly  and  severally;  they  never 
were  accountable  severally.  All  the  heirs  should  have  been 
made  parties  to  the  action.  The  mode  of  distribution  adopted 
here,  viz:  by  auditor,  is  not  authorized  by  statute,  which  pre- 
scribes but  two  modes:  by  distributors  appointed  by  the  court 
of  probate,  by  agreement  under  the  hands  and  seals  of  the  par- 
ties; and  lastiy,  there  is  no  privity  between  the  plaintiff  and 
defendants. 

Ooddard,  for  the  defendant  in  error,  urged  that  it  was  well 
settled  that  a  remainder  in  personal  property  may  be  created 
either  by  deed  or  by  will:  2  Bl.  Com.  398;  1  P.  Wms.  290;  and 
that  there  may  be  such  a  remainder,  although  no  remainder- 
man is  definitely  pointed  out:  Harding  v.  Olyn^  1  Atk.  469; 
Davers  el  al.  v.  Davers  et  aL,  3  P.  Wms.  40;  Tissen  v.  Tissen,  1 
P.  Wms.  503;  Lucas  v.  Evaris,  3  Atk.  260;  Billings  v.  Sandom, 
1  Br.  Ch.  Ca.  394;  Upwell  v.  Halsey,  1  P.  Wms.  651;  Handera 
V.  Clarky  1  Ves.  9;  Duke  of  Marlborough  v.  Oodolphin^  2  Id.  61. 
He  insisted  that  the  case  of  Smith  v.  Gates  did  not  support  the 
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reasoning  advanced  bj  the  opposing  counsel,  but  rather  favored 
the  principles  contended  for  by  the  defendant  in  error.  That 
the  argument  drawn  from  public  policy  was  overthrown  by  the 
case  of  ShepardY.  Leasingham:  Amb.  122  and  the  statute  of 
this  state;  Stat.  23,  edit.  1795.  It  was  farther  contended,  in 
support  of  this  form  of  action,  that  the  children  of  the  testator 
were  the  remainder-men,  as  appeared  from  the  will,  and  that 
the  plaintiff  was,  as  remainder-man,  entitled  to  his  portion  as 
therein  expressed;  that  in  England,  almost  all  questions  of  this 
kind  were  settled  in  chanceiy,  and  a  bill  for  an  account  always 
exhibited:  Lucaa  v.  Evans,  3  Atk.  260;  l^oweU  v.  Ealsey,  1  P. 
Wms.  651;  and  that  although  the  jurisdiction  of  courts  of  chan- 
ceiy has  been  limited  in  this  state,  yet  immemorial  practice 
sanctioned  the  action  of  account  in  this  instance  as  being  the 
fairest  action  for  the  plaintiff.  As  to  the  objection  that  the 
husband  and  wife  were  sued  jointly  and  severally,  it  could  only 
be  taken  advantage  of  on  demurrer;  it  is  now  too  late.  The 
same  answer  may  be  given  to  the  objection  that  all  the  legatees 
were  joined  in  the  suit.  As  to  the  want  of  privity,  it  was  re- 
plied that  the  tenant  for  life  of  personal  property  has  always 
been  deemed  a  trustee  for  the  remainder-man:  1  Ch.'Bep.  110; 
and  privity  in  estate  is  one  of  the  inseparable  incidents  of  a 
trust:  2  Com.  Dig.  354.  Bills  to  account  were  always  brought 
in  England  against  a  trustee. 

By  Court,  Tbeabwell,  Lt.  Gov.,  Newbebbt,  Austin,  Allei 
and  Edmomd,  Assts.,  dissenting.    The  judgment  affirmed. 


The  aame  point  came  before  the  court  in  the  subsequent  case  of  Taber  v. 
Packufood,  2  Day,  52,  when  the  principle  was  affirmed  that  personal  prop- 
erty may  be  limited  over  by  way  of  remainder  in  a  vrill;  and  it  was  further 
held  that  after  the  death  of  the  legatee  for  life,  the  remainder-man  may 
recover  the  property  limited  over,  in  an  action  on  the  case;  and  in  such  ao* 
tion  it  is  sufficient  to  describe  the  property  as  consisting  of  money  and 
other  articles  of  personal  estate  of  the  value  of  a  specified  sum. 

See  SmUh  v.  OcUea,  and  note,  1  Am.  Dec.  89,  showing  the  constmetioQ 
placed  on  the  latter  case. 


Franklin  v.  Gorham. 

[9  Bat,  143.J 

Redemption  of  Mortoaged  Pbemises.— A  mortgagor,  to  seouie  a  debt 
due  the  mortgagee,  mortgaged  to  him  two  pieces  of  land  by  separate 
deeds;  a  creditor  of  the  mortgagor  levied  an  execution  on  the  latter'a 
right  in  one  of  the  pieces;  it  was  held  that  the  creditor  was  entitled  to 
redeem  both,  by  paying  the  whole  mortgage  debt;  but  could  not 
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deem  the  piece  eet  off  to  hitn  on  execution,  by  paying  such  proportion 
of  the  whole  debt  as  that  piece  bore  in  value  to  the  whole  mortgaged 
premises. 

Petition  in  chancery  to  redeem  mortgaged  premises.  The 
following  facts  were  stated  in  the  petition  and  found  by  the 
conrt:  Nathaniel  Scribner,  seised  in  fee  of  two  tracts  of  land,  one 
lying  in  Norwalk,  the  other  in  Fairfield,  mortgaged  them  to 
Jerusha  Graham,  January  4,  1797,  by  distinct  deeds,  each  con- 
ditioned for  the  payment  of  the  whole  mortgage  money.  On 
the  twenty-third  of  October,  1797,  the  petitioners  (Gorham  and 
others)  attached  all  the  right  of  the  mortgagor  in  the  Fairfield 
estate.  On  the  seventeenth  of  December,  following,  the 
respondents,  as  creditors  of  Scribner,  attached  the  property  in 
Norwalk,  and  on  the  twenty-sixth  of  that  month,  having  notice 
of  the  petitioner's  attachment,  obtained  from  the  mortgagee  an 
assignment  of  her  claims  on  the  mortgagor,  and  a  release  to 
them  of  her  title  in  all  the  mortgaged  premises.  The  two  estates 
attached  were  eventually  set  off,  on  execution,  to  the  parties,  and 
appraised  as  subject  to  such  proportion  of  the  debt  as  they  re- 
spectively bore  to  the  whole  mortgaged  premises. 

The  superior  court  decreed  a  redemption  of  the  Fairfield  es- 
tate only,  on  payment  of  such  proportion  of  the  whole  mort- 
gaged debt  as  that  estate  bore  in  value,  at  the  time  of  the  decree, 
to  the  whole  mortgaged  premises. 

Daggett  and  R.  M.  Sherman,  for  the  plaintiffs  in  error  (the 
respondents  below),  contended  that  they  stood  in  the  same  place, 
and  were  vested  with  all  of  the  rights  of  the  mortgagee;  that  the 
title  suffered  no  change  by  assignment,  and  that  it  was  the  nature 
of  every  mortgage  contract  that  each  part  of  the  premises  should 
be  pledged  for  the  whole  debt.  To  apportion  was  to  violate  the 
contract,  and  great  injustice  might  result  from  such  an  appor- 
tionment. The  English  cases  do  not  allow  it.  Ex  parte  Carter, 
Amb.  733;  2  Fonb.  Eq.  312;  2  Vent.  339.  They  further  con- 
tended, that  becoming  vested  with  the  legal  estate  of  the  mort- 
gagee, the  respondents  have  a  right  to  the  whole,  until  the  pe- 
titioners pay  the  mortgage  money.  That  to  suffer  the  petitioners 
to  redeem  by  paying  prior  execution  upon  the  mortgaged  prem- 
ises would  be  contrary  to  the  principles  of  Punderson  v.  Broum, 
1  Day,  93  {ante,  63).  That  the  petitioners  and  respondents  were 
in  equal  equity,  and  the  latter,  having  the  absolute  estate  at  law 
by  assignment,  were  entitled  to  hold  the  whole  till  all  their 
claims  on  the  estate,  not  posterior  to  those  of  the  petitioners, 
had  been  satisfied.    Marsh  v.  Lee,  2  Vent.  337;  Bovey  v.  Ship* 
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wick,  1  Chan.  Oa.  201;  Wyndham  t.  Bichard»on,  2  Chan.  Ca. 
212;  Edmunds  v.  Povey,  1  Vem.  187;  Sadler  v.  Buth,  2  Id.  80; 
EoUy.  MiU,  2  Id.  279;  Pow.  Mort.  511,  et  aeq. 

Edroarda  and  Smith,  for  the  defendants  in  error. 

By  CouBT.  The  respective  estates  in  Norwalk  and  Fairfield, 
fhongh  comprised  in  two  separate  deeds,  form  but  one  entire 
pledge  for  the  security  of  the  debt  due  to  Mrs.  Ghraham;  on  the 
payment  of  which,  according  to  the  terms  of  the  condition  in 
each  deed,  both  would  have  been  released  on  failure,  both  were 
still  subject  to  an  equity  of  redemption  in  the  mortgagor.  An 
equity  of  redemption  is  indivisible;  and  though  liable  to  be  at- 
tached and  set-off  in  satisfaction  of  a  debt,  as  the  property  of 
the  mortgagor,  cannot  be  apportioned  among  creditors.  As 
subsequent  mortgagees  have  a  lien  on  the  estate,  and  so  a  right 
to  remove  all  former  incumbrances  by  redemption,  the  same 
principle  is  applicable  to  attaching  creditors.  The  first  acquires 
a  right  to  redeem  the  whole  estate  out  of  the  hands  of  the  mort- 
gagee, by  paying  the  mortgage  money,  and  thus  to  place  himself 
in  his  situation;  with  this  difference  only,  that  to  the  mortgage 
debt  he  has  added  his  own;  he  having  acquired  a  defeasible 
estate,  a  lien  on  the  property,  removable  by  the  next  attaching 
creditor,  who  has  acquired  the  same  right  diminished  only  in 
value.  This  process  may  be  pursued  until  the  estate  is  ex- 
hausted. 

The  foregoing  principle  being  adopted,  a  rule  is  furnished 
by  which  the  respective  rights  among  attaching  creditors  can  be 
oorrectiy  and  distinctly  ascertained  and  settled.  The  respond- 
ents, having  purchased  in  the  legal  estate  of  Mrs.  Ghraham,  did  not 
vary  their  condition  as  creditors.  The  idea  is  unfounded,  that 
this  transaction  added  any  legal  or  equitable  force  to  their 
claims,  or  varied  their  relative  situation  with  the  other  attaching 
creditors.  By  this  purchase,  they  took  the  estate  of  the  mort- 
gagee, subject  to  the  same  equity  as  before,  redeemable  either 
by  the  mortgagor  or  his  creditors.  Assuming  the  principle  that 
the  whole  property  comprised  in  both  mortgage  deeds  forms 
but  one  mortgage,  pledged  for  one  and  the  same  debt;  that  an 
equity  of  redemption  is  not  devisible,  and  not  to  be  apportioned 
among  creditors;  and  that  the  first  attaching  creditor  places  a 
lien  on  the  estate  and  acquires  a  right  to  redeem  the  whole;  then, 
in  this  case,  the  petitioners  were  entitled  to  a  conveyance  of  all 
the  right  which  the  respondents  had  derived  by  their  deed  from 
Mrs.  Graham,  the  mortgagee,  on  paying  to  the  respondents  all 
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that  remainder  due  of  the  original  mortgage,  induding  principle 
and  interest,  together  with  a  small  sum  expended  by  the  re- 
spondents for  taxes. 
Judgment  reyersed. 

This  caw  is  cited  and  explained  in  AUyn  v.  Bmrhatik  9  Conn.  Ui2.  Dag- 
gett, J.,  referring  to  it,  tays:  '*  By  adrerting  to  that  caae  it  will  be  seen 
that  the  only  principle  decided  by  the  court,  was  that  a  mortgagor,  or  one 
standing  in  his  place  by  levy  of  an  execution,  could  not  redeem  a  part  of 
the  mortgaged  property  by  paying  a  part  of  the  money  dne  on  the  mort- 
gsge,  but  must  pay  the  whole.  This  is  a  very  dear  principle^  i^pUcaUe  to 
the  subject^  and  was,  doubtless,  correctly  applied." 


Tuttle  v.  Russsll. 

[3  DAT,  20L] 

iKPlAOHMXirr  OP  Wmrsss.— A  witness  may  be  impeached  by  showing 
that  at  the  time  the  fscts  sworn  to  occurred  he  was  intoxicated.  But 
the  intoxication  must  be  proved  by  direct  evidence,  or  by  the  acts  and 
conduct  of  the  witness,  and  not  by  the  quantity  of  spirituous  liquor  he 
had  previously  drank. 

AonoN  of  slander.  Upon  the  trial,  the  plaintiff,  in  order  to 
prove  that  he  was  present  at  a  certain  place  and  saw  a  certain 
afiEray,  introduced  witnesses  who  swore  that  such  was  the  fact. 
To  repel  this  testimony,  the  defendant  called  one  James  Terrel, 
who  swore  that  he  was  present  at  the  time  and  place  referred 
to,  and  that  he  did  not  see  plaintiff  there;  that  plaintiff  was  not 
there  and  did  not  see  the  affray.  To  discredit  the  witness, 
Terrel,  the  plaintiff  then  offered  to  prove  that  said  witness  was 
so  intoxicated  that  he  did  not  know  whether  the  plaintiff  was 
there  or  not;  and  to  show  this  the  plaintiff  offered  evidence  of 
the  quantity  of  spirituous  liquors  Terrel  had  drank  in  the  fore 
part  of  the  day  and  immediately  before  he  went  to  the  place 
specified.  The  defendant  objected  to  this  evidence,  and  the 
court  ruled  it  out,  allowing  the  plaintiff,  however,  to  prove  that 
Terrel  was  intoxicated,  by  direct  testimony,  or  by  any  acts  or 
conduct  of  his  evincing  a  state  of  intoxication.  A  verdict  being 
found  for  the  defendant,  the  plaintiff  filed  his  bill  of  exceptions. 

Edwards  and  Staples^  for  the  plaintiff  in  error,  contended  that 
the  evidence  offered  and  rejected  was  relevant;  that  the  jury 
should  know  the  condition  of  the  witness  at  the  time  the  facts 
ooouxred,  in  order  to  judge  of  the  weight  to  be  given  to  his 
testimony;  that  it  was  highly  probable  that  the  consequence  of 
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drinking  a  quart  of  rum  would  be  intoxication;  and  courts  and 
juries  are  to  deal  with  probabilities^  not  possibilities;  it  being 
barely  possible  that  intoxication  would  not  follow  under  such 
circumstances.  They  argued  further,  that  to  ask  witnesses 
directly  whether  such  a  person  was  drunk,  as  suggested  by  the 
court  below,  would  be  seeking  an  opinion,  not  a  declaration  of 
the  fact,  which  must  be  proved  by  the  actions  of  the  persons, 
the  quality  and  quantity  of  the  liquor  drank;  that  mere  actions 
themselves  were  not  conclusive  as  to  drunkenness,  it  is  neces- 
sary to  ascertain  the  cause;  and  such  cause  is  proper  evidence 
for  the  juzy. 

If  it  be  admitted  that  a  man  when  drunk  is  less  capable  of 
observing  and  remembering  facts  than  when  sober,  and  if  the 
jury  might,  from  seeing  a  man  drink  a  quart  of  rum,  and  seeing 
him  soon  after  act  strangely,  infer  that  he  was  drunk;  then  the 
liquor  drank,  quantity  and  quality  of  it,  together  with  the 
actions  of  the  person,  ought  to  have  been  proved  before  the 
court  and  juiy;  because  the  juiy  might,  from  these  circum- 
stances, have  inferred  legally  that  the  man  was  drunk. 

Daggett  and  Baldwin,  for  the  defendant,  stated:  The  only  ob- 
jection taken  to  the  judgment  of  the  superior  court,  in  this 
case  is,  that  the  plaintiff  was  not  permitted  to  prove  the  quan- 
tity of  liquor  drank  by  a  certain  witness,  who  testified  for  the 
defendant.  It  was  admitted,  by  the  superior  court,  that  the 
testimony  would  be  proper  to  show  that  the  witness,  at  the 
time  the  facts  occurred,  about  which  he  testified,  was  intoxi- 
cated, and  therefore  not  a  competent  judge.  The  plaintiff  was 
not  content  with  this  rule,  but  insisted  that  he  ought  to  be  per- 
mitted to  show  the  quantity  of  ardent  spirits  which  the  witness 
had  drank.  We  contend  that  such  testimony  was  improper, 
and  therefore  legally  rejected.  It  tends  to  endless  inquiries, 
such  as  the  strength  of  the  spirits,  the  capacity  of  the  witness 
to  bear  any  great  quantity,  his  bodily  health,  and  the  accuracy 
of  his  mind  when  more  or  less  intoxicated.  It  is  also  uncertain 
testimony,  as  it  cannot  be  inferred  that  any  quantity  of  spirits 
would  operate  for  any  given  time. 

It  is,  also,  a  new  objection,  unknown  to  our  law  books.  The 
grounds  assumed  might  do  much  mischief,  and  the  end  pro- 
posed is  neither  safe  nor  useful. 

By  GouBT.    Judgment  unanimously  a£Srmed. 


See  1  Wharton  on  Evidence,  sec.  401,  where  this  case  is  died  as  an* 
thority. 
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Gardner  v.  Preston. 

p  Day,  905.] 

Ctibencb  in  Gonspibacy  to  Defraud.— In  an  action  against  A.,  B. 
and  G.  for  a  conspiracy  to  defraud  such  merchants  and  traders  as  they 
might  be  able  to  impose  on  by  representing  A.,  who  was  insolvent,  as 
a  man  of  large  property  and  safely  to  be  trusted,  evidence  that  the 
defendants  made  such  representations  to  other  persons  than  the 
plaintiff,  in  consequence  of  which  such  persons*  without  the  request 
of  the  defendants,  recommended  A.  to  the  plaintiff,  whereby  the 
plaintiff  was  induced  to  give  him  credit,  is  admissible. 

AonoN  on  the  case,  founded  on  a  fraudulent  combination. 
The  declaration  stated  that  on  the  twentieth  of  March,  1803, 
the  defendants,  then  residing  in  this  state,  combined  and  con- 
spired to  defraud  such  merchants  in  Boston  as  they  might  be 
able  to  deceiTC.  That  plaintiff  was  at  that  time  a  Boston  mer- 
Hshant.  The  scheme  the  defendants  agreed  upon  was  that  two 
of  their  number,  Talman  and  Bacon,  should  proceed  to  Boston, 
where  Talman  should  represent  that  he  was  desirous  of  pur- 
<shasing  a  great  quantity  of  goods,  that  he  was  a  man  of  large 
property,  and  safely  to  be  trusted,  and  that  he  expected  that 
JTudge  Preston,  one  of  the  defendants,  would  shortly  arrive 
^th  a  large  sum  of  money  for  him.  That  accordingly,  Talman 
and  Bacon  went  to  Boston  and  made  these  representations  to 
.«eyeral  merchants,  and  among  others  to  Peabody  &  Bogers. 
Preston  and  Cunningham,  another  defendant,  followed  soon 
afterward,  and  delivered  to  Talman  two  thousand  dollars,  for 
-the  purpose  of  making  it  believed  that  he  was  possessed  of  a 
great  amount  of  property,  and  to  enable  him  to  purchase  a 
large  quantity  of  goods,  by  making  payment  in  part,  and  for 
Ihe  residue  to  obtain  credit.  That  Bacon,  who  was  known  in 
Boston  to  be  a  man  of  property,  went  with  Talman  to  the 
stores,  and  assisted  in  selecting  goods.  The  declaration  then 
-averred,  that  *' the  defendants,  with  the  same  fraudulent  intent, 
^d  there,  at  said  Boston,  jointly  and  each  of  them,  to  the  said 
Peabody  &  Bogers,  and  to  very  many  of  the  other  good 
people  of  said  Boston,  so  that  it  might  there  be  generally 
lieard  and  belieyed,  and  to  the  plaintiff  give  out,  declare  and 
represent  that  the  said  Talman  was  a  man  of  large  property,  of 
fair  character,  and  safely  to  be  trusted,  and  did  so  declare  and 
represent  to  the  said  Peabody  &  Bogers  particularly  to  in- 
duce them  to  recommend  him,  the  said  Talman,  to  such  mer- 
chants in  said  Boston,  as  might  have,  and  be  induced  to  sell, 
-on  the  terms  aforesaid,  such  goods  as  the  said  Talman  might 
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choose  to  purchase.  And  the  said  Peabody  &  Bogers,  con* 
fiding  in  such  representationB,  did  accordingly,  and  at  the  in- 
stance of  the  defendants,  represent  and  recommend  the  said 
Talman  to  the  plaintiff,  as  a  man  of  large  property,  fair  char- 
acter, and  safely  to  be  trusted/'  That  plaintiff  therenpon  sold 
Talman  goods  to  a  considerable  amount,  for  part  of  which  Tal- 
man paid  in  cash,  and  gave  his  note  for  the  residue  which  had 
never  been  paid.  That  Talman  was,  from  th^  beginning,  a 
bankrupt,  a  swindler,  and  a  common  cheat. 

The  defendants  pleaded  seyerally,  not  guilty.  On  the  trial, 
the  plaintiff  offered  several  depositions  to  prove  that  the  defend- 
ants "  did  in  pursuance  of  said  conspiracy  and  combination,  and 
for  the  purposes  recited  in  the  declaration,  recommend  said 
Talman  to  said  Peabody  &  Bogers,  and  to  others  in  said  Boston, 
as  a  man  of  laxge  property  and  safely  to  be  trusted,  and  with 
intent  that  said  Peabody  &  Bogers  should  recommend  him  to 
the  plaintiff  as  a  man  of  large  property,  and  safely  to  be  trusted; " 
and  that  **  said  Peabody  &  Bogers  were  induced,  from  the  rec- 
ommendations of  said  Preston  and  Bacon,  to  recommend  said 
Talman  to  the  plaintiff,  as  alleged  in  the  declaration,  and  did, 
in  fact,  so  recommend  said  Talman  to  them,  to  be  one  of  the  first 
merchants  in  Connecticut,  and  safely  to  be  trusted.''  To  the 
admission  of  this  evidence  the  defendants  objected,  unless  the 
plaintiff  could  prove,  that  Preston  and  Bacon  requested  Peabody 
&  Bogers  to  recommend  Talman  to  the  plaintiff.  The  plaintiff 
insisted  that  his  depositions  ought  to  be  admitted,  on  the 
ground:  1.  That  it  was  pertinent  to  the  issue  joined  in  the  case, 
and  proved  the  facts  alleged  in  the  declaration;  2.  As  evidence 
to  the  jury  of  the  conspiracy  and  combination  charged  in  the 
declaration;  3.  As  evidence  to  the  jury  that  Preston  and  Bacon 
intended  that  Peabody  &  Bogers  should  recommend  Talman  to 
the  plaintiff  as  a  man  of  property. 

The  court  rejected  the  evidence  on  the  ground  taken  by  the 
defendants.  A  verdict  was  found  against  Talman,  but  in  favor 
of  the  rest  of  the.defendants;  and  the  plaintiff  filed  his  bill  of 
exceptions. 

Smith  and  Bristol,  for  the  plaintiff,  contended  that  the  evident 
was  admissible,  for  the  reasons  urged  at  the  time  of  the  triaL 

Daggett  and  Smith  (of  Woodbury),  for  the  defendant. 

By  OouBT.  The  general  question  is,  whether  the  testimofogr 
offered  was  admissible,  to  prove  the  combination  and  fraud,  lor 
the  redress  of  which  the  plaintiff  instituted  his  action.    Ik  k 
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for  the  court  to  decide  whether  the  evidence  conduced  at  all  to 
the  proof  of  the  fact  which  was  to  be  ascertained.  But  this 
point  having  been  determined,  the  question  how  far  it  conduced 
to  prove  the  fact,  is  exclusively  within  the  cognizance  of  the  jury. 
Oibwn  V.  JSunter,  2  H.  Bl.  206.  Direct  evidence,  for  the  most 
part,  is  neither  to  be  required  nor  expected;  and  this  remark  is 
of  peculiar  importance,  in  reference  to  the  proof  of  fraud. 
**  The  nature  of  the  thing  itself,  which  is  generally  carried  on 
in  a  secret  and  clandestine  manner,  does  not  admit  of  (positive) 
evidence;  and,  therefore,  if  no  proof  but  that  of  actual  fraud 
were  allowed  in  such  cases,  much  mischief  and  villainy  would 
ensue,  and  pass  with  impunity.  Oiroumstantial  evidence  is  all 
that  can  be  expected,  and,  indeed,  all  that  is  necessary  to  sub- 
stantiate such  a  charge.''  Park  on  Insurance,  214.  Nor  is  it 
requisite,  that  the  circumstantial  evidence  should  have  a  direct 
relation  to  the  immediate  subject  of  inquiiy;  much  less,  that 
the  inference  drawn  from  the  circumstances  proved  should  be 
absolutely  certain  or  necessary.  It  is  sufficient,  if  the  evidence 
be  such  as  to  produce  a  fair  and  reasonable  presumption  of  the 
facts  in  issue;  and  if  it  has  that  tendency,  it  ought  to  be  re- 
ceived, and  left  to  the  consideration  of  the  jury,  to  whom  alone 
it  belongs  to  determine  upon  the  precise  force  and  effect  of  the 
circumstances  proved.  Upon  this  principle,  evidence  of  irregu- 
lar and  suspicious  transactions  and  circumstances,  relating  to 
bills  drawn  payable  to  fictitious  payees,  has  been  admitted, 
though  none  of  those  transactions  and  circumstances  had  any 
apparent  relation  to  the  bill  then  in  question.  CHbson  v.  Hwnier^ 
2  H.  Bl.  288. 

A  prominent  fact,  averred  by  the  plaintiff,  was  the  combina- 
tion of  the  defendants  to  defraud;  and  in  proof  of  this,  the 
testimony,  which  the  court  below  rejected,  was  principally 
offered.  In  the  case  of  King  v.  Parwna  et  al.  IW.  Bl.  892, 
which  was  an  information  for  a  conspiracy,  it  was  adjudged 
''that  there  was  no  occasion  to  prove  the  actual  fact  of  con- 
spiracy,  but  that  it  might  be  collected  from  collateral  circum- 
Btances.''  A  combination  or  conspiracy  may  be  proved  by 
evincing  a  concurrent  knowledge  and  approbation  in  the  per- 
sons conspiring  of  each  others  acts;  and  it  is  most  usually  done 
by  proof  of  the  separate  acts  of  several  persons  concentrating 
in  the  same  purpose  or  particular  object.  The  greater  the 
secrecy  that  is  observed  relative  to  the  object  of  such  concur- 
rence, and  the  more  apparent  the  similarity  of  the  means 
employed  to  effect  it,  the  stronger  is  the  evidence  of  coni^iracy. 
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1  East's  P.  C.  97.  In  the  case  of  King  v.  WiUiam  Stone,  6  T.  B. 
527,  it  was  said  by  Lawrence,  J.,  'Hhat  in  Tboke^a  case  he  had 
alluded  to  the  cases  of  Lard  Stafford  and  Lord  Lovatt  to  show, 
that  in  order  to  prove  a  conspiracy,  the  acts  of  the  different 
conspirators  were  admissible,  though  acts  to  which  the  prisoners- 
were  no  party.  In  Beal  v.  Thatcher,  3  Esp.  194,  a  very  recent, 
case,  the  principle  just  mentioned  is  recognized  and  applied. 
The  plaintiff  brought  an  action  on  the  case  against  the  defend- 
ant, for  his  having  given  a  false  character  of  one  Johnston,  as- 
to  his  solvency,  by  reason  of  which  the  plaintiff  had  trusted 
him  with  goods,  which  had  not  been  paid  for.  The  plaintiff's^ 
counsel  called  a  witness  to  prove  that  the  defendant  had  recom- 
mended Johnston  to  him,  the  witness,  and  represented  him  as 
a  man  entitled  to  credit,  and  in  good  circumstances.  Thia 
evidence  was  objected  to  as  being  res  inter  cdios  acta.  It  was- 
said  the  issue  was  not  whether  he  had  defrauded  the  witness, 
but  the  plaintiff.  Lord  Eenyon,  however,  declared  it  to  be- 
admissible,  because  **  it  proved  a  subsisting  fraudulent  connec- 
tion between  the  defendant  and  Johnston,  and  might  therefore 
go  to  the  jury." 

The  testimony  offered  by  the  plaintiff  below  was  clearly  ad- 
missible within  the  scope  of  the  principles  before  mentioned. 
The  recommendation  by  the  defendants  of  Talman,  a  bankrupt 
of  ruined  reputation,  to  several  merchants  in  Boston,  as  a  man- 
of  large  property  and  safely  to  be  trusted;  their  concurrence  in. 
the  same  representations,  at  the  same  time,  and  apparently  for 
the  same  purpose,  conduced  to  evince  the  combination  alleged. 
It  is  unnecessary  to  say  that  the  circumstances  of  themselves^ 
were  plenary  proof,  for,  if  they  were  of  any  weight  in  the  scale 
of  justice,  they  should  have  been  committed  to  the  jury  for  their 
consideration.  Whether  the  recommendation  of  Peabody  & 
Bogers  to  the  plaintiff  was  admissible  evidence  must  have  de- 
pended on  the  previous  proof  of  combination  among  the  defend- 
ants. For  the  connection  between  the  parties  having  once  been. 
established,  then,  whatever  was  done,  in  pursuance  of  the  con- 
spiracy, by  one  of  the  conspirators^  is  to  be  considered  as  the 
act  of  all.  This  principle  has  been  established  by  repeated 
determinations,  and  must  be  considered  as  at  rest:  1  East's  P. 
C.  97;  2  McNaUy,  611. 

We  are,  therefore,  of  opinion  that  the  testimony  offered  was 
admissible,  and  that  the  judgment  of  the  superior  court  be^ 
reversed. 

Edmonds,  Asst.,  dissenting. 
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This  case  is  cited  and  approved  in  71iomp9on  v.  Jiose,  16  Ck>nn.  71,  and  in 
Lwktyy.  IfoberU,  25  Conn.  492;  the  court  in  the  latter  saying:  ''So  long 
as  the  conduct  of  men  is  allowed  to  throw  light  upon  their  motives  of 
action,  so  long  such  evidence  is  most  proper  to  go  to  the  jury  when  those 
motives  are  the  suhject  of  inquiry.  This  principle  was  fully  recognized 
in  Thompaon  v.  BoBe^  and  in  Gardner  v.  PreiUm^  2  Day,  20S,  and  it  is  the 
unifonn  doctrine  of  the  courts.*' 


Nichols  v.  Blakeslee. 

[3  DAT,  918.] 

Plbadino  T£NI>eb  of  D£ED.~Where  the  phiintiff  was  bound  to  give  a 
warranty  deed  to  the  defendant,  as  a  condition  precedent,  it  is  suffi- 
cient to  allege  in  the  declaration  that  he  made  out  and  tendered  a  war- 
ranty deed  in  every  way  legally  authenticated,  with  a  profert,  without 
setting  out  the  deed  at  length. 

Allbgation  as  to  Reasonablb  Time.— Where  an  act,  which  the 
plaintiff  was  bound  to  perform  within  a  reasonable  time,  is  alleged  to 
have  been  done  within  a  reasonable  time,  to  wit:  on  or  about  such  a 
day,  it  is  sufficient  after  verdict 

AonoN  of  debt  to  recover  a  sum  stipulated  in  a  written  sub- 
mission to  arbitration,  to  be  paid  as  a  penalty  for  non-perform- 
ance of  the  award.  The  submission  was  of  a  controversy 
respecting  the  title  to  a  piece  of  land,  and  contained  an  agree- 
ment between  the  parties  that  if  the  arbitrators  should  find  the 
title  to  be  in  Blakeslee,  they  should  appraise  the  land;  Blakes- 
lee  should,  within  a  reasonable  time,  execute  a  deed  of  it  to 
Nichols,  and  Nichols  should,  thereupon,  give  his  note  for  the 
amount  of  the  appraisal,  on  penalty  of  fifty  dollars,  to  be  paid 
by  Blakeslee  in  case  of  his  failure  to  execute  such  deed  within 
a  reasonable  time,  and  by  Nichols  in  case  of  his  failure  to  give 
such  note  on  Blakeslee's  executing  the  deed.  The  arbitrators 
awarded  in  favor  of  Blakeslee,  and  appraised  the  land.  The 
declaration  then  averred  that  Blakeslee  (the  plaintiff  in  the 
lower  court),  **  within  a  reasonable  time,  to  wit:  on  or  about 
the  first  day  of  October,  1799,  made  out  and  executed  a  good 
warranty  deed  of  said  land,  every  way  legally  authenticated" 
(of  which  a  profert  was  made),  that  he  tendered  it  to  Nichols 
and  demanded  his  note;  but  that  Nichols  refused  to  receive  it 
or  to  give  his  note,  or  do  anything  under  the  submission. 

The  defendant,  in  his  plea,  denied  the  tender  of  the  deed; 
OB  which  issue  was  joined,  and  a  verdict  found  for  the  plaintiff. 
Tha  defendant  then  moved  in  arrest,  on  account  of  the  insuffi- 
eiencj  of  the  declaration;  which  motion  was  overruled,  and 
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judgment  rendered  for  the  plaintiff.  Upon  a  writ  of  error  to 
the  superior  court,  the  judgment  of  the  county  court  was 
affirmed. 

Edwards  and  Slaplea,  for  the  plaintiff  in  error,  contended: 
1.  The  deed,  which  the  defendant  in  error  alleges  he  made  and 
tendered,  ought  to  have  been  recited  in  the  declaration.  The 
averment  relative  to  it  that  it  was  a  good  warranty  deed,  in 
every  way  well  executed,  and  the  profert  of  it,  are  insufficient. 
The  English  rule  on  this  subject  is  well  settled.  It  is  that 
wherever  a  party  is  under  a  covenant  to  execute  and  deliver  any 
known  legal  instrument,  he  must,  in  his  declaration  after  aver- 
ring a  performance,  set  forth  the  instrument  in  hisce  i^erbis;  that 
the  court  may  see  whether  the  instrument  executed  and  tendered 
comports  with  the  covenant;  for  such  question  is  one  of  law  to 
be  decided  by  the  court:  3  Salk.  498;  Gilbert's  Eq.  Bep.  263; 
Cro.  Jac.  165,  363;  1  Leon.  71,  72;  6  Vin.  Ab.  467. 

The  objection  that  there  are  two  modes  of  declaring  on  writ- 
ten contracts,  one  according  to  their  legal  effect,  the  other  by 
setting  out  the  instrument  at  large,  does  not  apply.  This  is  a 
case  of  setting  forth  a  covenant,  and  the  instrument  containing 
the  covenant  is  the  instrument  declared  upon;  to  show  that  the 
covenant  has  been  fulfilled,  it  is  necessary  to  place  the  instru- 
ment containing  the  covenant  upon  the  records.  It  has  been 
said  that  all  the  allegations  relative  to  the  deed  are  mere  sui^ 
plusage,  and  may  be  rejected,  as  the  defendant  refused  to  abide 
by  the  award,  and  Jones  v.  BarJdey^  Doug.  684,  is  cited,  but  in 
that  case  the  defendant's  plea  was  held  not  good,  as  it  was  his 
own  act  that  caused  the  plaintiff  not  to  execute  the  release. 
The  terms  of  this  contract  expressly  negatives  the  supposition 
offered  by  the  opposing  counsel  that  the  covenants  were  mutual, 
and  Blakeslee  might  recover  of  Nichols  without  making  or  ten- 
dering  any  deed. 

2.  They  argued  further  that  the  time  of  performance  was 
material,  and  that  the  allegation  of  a  tender  made  on  or  about 
the  first  day  of  October,  is  insufficient  and  bad  even  after  ver- 
dict. 

SmUk  and  Bronson,  for  the  defendant  in  error:  1«  As  to  the 
exception  that  the  deed  mentioned  in  the  declaration  ought  to 
have  been  set  forth  at  large,  it  is  held  to  be  the  better  method, 
when  the  action  is  founded  directly  on  a  written  instrument,  to 
declare  upon  it  according  to  its  substance  and  legal  effect: 
Dundass  v.  Weymauih,  Cowp.  665;  Price  v.  Fletcher ^  Oowp«  727; 
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Brisicw  T.  Wrighi,  Doug.  666.  And  eyexy  reason  will  apply 
with  equal  force  in  favor  of  this  mode  of  declaring  in  cases 
where  the  written  instrument  is  collateral  to  the  principal  un- 
dertaking. The  cases  cited  in  support  of  the  opposite  doctrine 
do  not  declare  the  reasons  on  which  they  are  founded  and  de« 
serve  but  little  attention.  This  deed  is  made  parcel  of  the 
record;  the  adverse  party  is  entitled  to  oyer  before  pleading; 
and  it  CMmot  be  pretended  but  that  Nichols  has  every  advan- 
tage to  which  he  would  be  entitled  were  the  deed  set  out  in  hisoe 
verbis, 

2.  As  to  the  exception  that  the  allegation  of  the  time  when 
the  deed  was  executed  and  tendered  is  not  sufficiently  precise, 
it  may  be  replied  that,  where  the  day  does  not  make  a  part  of 
the  contract,  the  day  laid  is  not  material:  MaUhewa  v.  Spicer^  2 
8tr.  806.  Moreover,  reasonable  time  is  a  matter  of  fact,  de- 
pending upon  all  the  circumstances  of  the  case;  the  question  of 
law  cannot  arise  till  all  these  circumstances  appear:  1  T.  B.  167. 
They  contended  further  that  Blakeslee  was  under  no  obligation 
to  execute  or  tender  any  deed  whatever,  as  Nichols  had  refused 
to  do  anything  under  the  award:  Jones  v.  BarUey,  Doug.  684. 

By  Ck>un.    Judgment  unanimously  aflBzmed. 


Everts  v.  Ghittbndon. 

P  DAT,  8S8.] 

Devise.— Fee  when  Vested.— A  testator  devised  the  lue  and  improve- 
ment of  all  his  real  estate  to  his  wife  until  his  son  should  arrive  at  the 
age  of  twenty-one  years,  she  hringing  him  iifs  and  then  devised  to  his 
son  the  whole  of  his  real  estate,  except  the  use  and  improvement  as 
aforesaid,  it  was  held  that  a  fee  vested  in  the  son,  snhject  to  a  per- 
sonal trust  or  confidence  in  the  mother,  immediately  on  the  death  of 
the  testator. 

Action  of  ejectment  for  three  pieces  of  land.  From  the  rec- 
ord the  following  facts  appear:  The  plaintiff's  father,  Joel 
Everts,  deceased,  being  seised  in  fee  of  the  demanded  premises, 
made  his  last  will,  wherein  he  bequeathed  to  his  wife,  Mary  Ann 
Everts,  the  whole  of  his  movable  estate,  she  paying  his  debts 
and  funeral  expenses.  His  real  estate  he  devised  as  follows: 
"  I  likewise  give  unto  my  said  wife  the  use  and  improvement  of 
aU  my  real  estate,  until  my  son,  Joel  Everts  (then  about  five 
years  of  age),  arrives  at  twenty-one  years  of  age  (then  she  to 
have  and  enjoy  the  use  and  improvement  of  one-third  of  said 
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real  estate  during  her  natural  life),  she,  my  said  wife,  bringing 
up  luy  said  son  until  he  arrived  at  twenty-one  years  of  age. 
Item:  I  give  to  my  well  beloved  son,  Joel  Everts,  the  whole  of 
my  real  estate,  to  be  and  remain  to  him  an  estate  forever,  ex- 
cepting the  use  to  be  disposed  of  as  above  mentioned."  In  the 
event  of  his  death  before  twenty-one  years  of  age,  or  without 
heirs  of  his  body,  the  testator  gave  to  his  wife  the  use  of  all  his 
real  estate  during  her  life;  and  devised  the  same  afterward  to 
Gilbert  Everts,  junior,  his  brother's  son.  After  the  testator's 
decease,  his  widow  entered  upon  the  demanded  premises,  and 
having  intermarried  with  the  defendant,  who  has  remained  in 
possession  ever  since  she  died,  Joel  Everts,  the  plaintiff,  still 
a  minor,  was  brought  up  and  supported  by  his  mother  until  her 
decease,  and  by  the  defendant  ever  since. 

Upon  these  facts,  the  superior  court  determined  in  favor  of 
the  defendant. 

Daggett  and  Allen,  for  the  plaintiff  in  error,  contended  that 
the  devise  to  the  wife  was  of  an  estate  for  life  upon  condition 
that  she  brought  up  the  child;  that  it  was  a  trust  that  could  not 
be  assigned;  and  that  her  interest  ceased  upon  her  death, 
although  that  happened  before  the  plaintiff  arrived  at  the  age 
of  twenty-one  years.  1  Eq.  Ca.  Ab.  194,  195,  pi.  2,  3,  4;  2  Eq. 
Ca.  Ab.  363,  pi.  13;  8  Vin.  Ab.  291,  pi.  13;  Pow.  on  Dev.  301, 
302;  Willes,  301;  Cro.  Eliz.  252;  3  P.  Wms.  176;  Gilb.  Eq. 
Bep.  36.  They  further  examined  and  explained,  Boraston's 
case,  3  Rep.  19;  Lomax  v.  Holmeden,  3  P.  Wms.  176;  2  Leon. 
221;  3  Id.  78;  DedicoU's  case.  Id.  9;  Balder  v.  Blackburn,  Ho- 
bart,  285;  Courthope  v.  Hey  man,  Carter,  25;  Taylor  v.  Biddall, 
2  Mod.  289;  cases  upon  which  the  judgment  of  the  superior 
court  was  founded,  and  insisted  that  not  one  of  them  supported 
that  judgment. 

Sterling  and  Ooutd,  for  the  defendant  in  error,  contended 
that  the  whole  estate  was  devised  to  the  wife,  who  took  a  bene- 
ficial interest  for  so  many  years,  as  the  son  was  under  full  age 
at  the  testator's  death;  that  the  word  "  until "  was  descriptive 
of  the  time  when  the  limitation  -in  favor  of  the  son  was  to  take 
effect:  Boraston's  case,  3  Co.  19;  Hayward  v.  WkUby,  1  Burr. 
228;  Tayhr  v.  Biddall,  2  Wood.  289;  Peame  on  Con.  Bem. 
167,  171,  438;  Dedicott's  case.  That  the  interest  first  devised  to 
the  plaintiff's  mother  was  not  determined  by  her  death;  that 
the  distinction  between  a  devise  of  a  power  over  a  subject,  and 
a  devise  of  the  thing  itself  for  a  limited  time,  was  well  settled: 
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Mod.  774;  Dy.  86  b;  Cro.  Eliz.  674,  734,  252;  Dy.  210.  To 
the  objection,  that  as  the  condition,  annexed  to  the  devise  to 
the  mother,  could  not  now  be  performed  by  her,  the  term  is 
forfeited;  and  to  the  objection  that  the  trust  was  of  so  personal 
a  nature  that  it  could  not  be  assigned  or  transmitted,  they 
dted:  Smilh  v.  Edvens,  Cro.  EHz.  252;  Courthope  v.  Heyman, 
Cart.  *25,  and  Balder  v.  Blackburn,  Hob.  285.  And  conditions 
subsequent  rendered  impossible  by  the  act  of  God  do  not  divest 
the  estate:  Co.  Lit  206;  2  Bl.  Com.  156, 157. 

By  CouBT.  The  questions  raised  on  this  record  are,  whether 
a  fee,  immediately  on  the  testator's  death,  vested  in  his  son, 
the  plaintiff  in  error,  subject  to  a  personal  confidence  or  trust 
reposed  in  the  mother,  which  ceased  at  her  deafli;  or  whether 
the  dcTise  to  Mary  Ann  Everts  was  of  a  term  for  years,  limited 
by  the  period  in  which  her  son  should  attain,  or,  if  he  should 
die  before,  might  have  attained,  had  he  lived  twenty-one  years 
of  age.  The  former,  in  our  opinion,  is  the  true  construction  of 
the  will.  There  is  no  rule  better  established  than  ''that  the 
intention  of  the  testator  expressed  in  his  will,  if  consistent 
with  the  rules  of  law,  shall  prevail."  In  the  expression  of  the 
intention,  as  Lord  Hardwicke  truly  said  in  Bagshaw  v.  Spencer^ 
1  Yes.  142;  S.  C.  2  Atk.  246,  570,  577,  there  can  be  no  magic  of 
particular  force  in  certain  words,  more  than  in  others;  their 
operation  must  arise  from  the  sense  they  carry;  and  that  sense 
can  only  be  found  by  considering  the  whole  will  together. 

What  the  intention  of  the  testator  was,  it  is  not  difficult  to 
discover.  For  his  wife  he  had  made  a  provision,  by  a  be* 
quest  of  all  his  movable  estate,  and  a  devise  of  the  one- third 
of  all  his  real  estate,  during  her  natural  life.  This,  according 
to  the  general  practice  of  our  countiy,  and  the  law  for  the  dis- 
tribution of  intestates'  estates,  was,  at  least,  a  reasonable  dis- 
position of  property  for  the  support  of  his  wife;  and  it  is  no 
unfounded  presumption  that  it  was  so  considered  by  the  testa* 
tor.  At  the  making  of  the  devise,  Joel  Everts,  the  testator's 
only  son,  was  about  five  years  of  age.  What  more  reasonable, 
than  that  the  testator  should  commit  him  to  the  guardianship 
of  his  mother,  and  give  to  her  the  improvement  of  his  estate  to 
maintain,  protect  and  educate  him  ?  Accordingly,  it  appears 
that  the  testator  gave  to  his  wife  the  use  and  improvement  of  all 
his  real  estate,  until  his  son  should  arrive  at  twenty-one  years 
of  age,  "she  bringing  him  up."  The  specific  phraseology, 
^'  she  bringing  him  up/'  limits  the  trust  to  the  wife  personally; 
and  an  expression  more  exclusively  appropriate  to  this  object 
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oonld  not  here  been  selected.  The  manifest  intent  of  the  tes- 
tator ooUeolible  from  his  will,  in  our  judgment,  maj  be  thus 
expressed:  The  use  and  improTement  of  one-third  part  of  xaj 
real  estate  I  give  to  my  wife,  for  her  personal  benefit,  so  long 
as  she  shall  live;  and  if  my  son  should  die  without  issue  of  his 
body,  before  he  attains  twenty-one  years  of  age,  she  shall  have 
the  use  of  all  my  estata  But  if  my  son  shall  live,  during  his 
minority  his  mother  shall  be  his  guardian;  and  to  enable  her  to 
fulfill  the  duties  of  this  relation,  she  shall  receiye,  without  ac- 
count, the  rents  and  profits  of  my  estate  not  above  disposed  of. 
Subject  to  this  trust,  it  is  my  will  that  all  my  properiy  shall 
vest  in  my  son  Joel,  and  be  his  foreyer. 

Conformably  with  this  construction,  the  real  estate  devised 
was  not  a  term  in  Mazy  Ann  Everts,  but  a  mere  personal  trust 
or  confidence,  which  ceased  at  her  death.  In  other  words,  a 
fee,  immediately  on  the  testator's  death,  vested  in  his  son,  sub- 
ject to  the  personal  trust  or  confidence  reposed  in  his  mother. 
The  intention  of  the  testator  is  collectible  from  the  apparent 
purpose  for  which  the  use  of  his  estate,  during  his  son's  mi- 
nority, is  given  to  his  mother.  It  is  collectible  from  the 
reasonableness  of  it,  the  duty  of  M.  A.  Everts,  and  the  means 
of  performance,  being  designedly  commensurate.  And  as  the 
construction  given  is  forced  upon  the  mind  by  every  considera- 
tion, arising  from  the  relation  of  the  parties,  and  supposable 
views  of  the  testator;  and  so  it  is  indispensably  necessary,  to 
avoid  the  most  obvious  absurdity.  For  who  can  believe  that 
the  testator  intended  to  bequeath  his  son  to  an  unknown  guard- 
ian, and  to  grant  to  him  the  improvement  of  all  his  estate  as  a 
compensation  for  his  services?  This,  unreasonable  as  the  sup- 
position is,  presents  but  a  partial  view  of  the  subject.  For,  on 
the  construction  contended  for  by  the  defendant,  it  might  hap- 
pen, that  the  mother  and  son  having  died,  for  fifteen  years  or 
more,  the  testator's  estate  should  be  enjoyed  by  aliens  in  blood. 
In  the  meantime,  his  brother's  son  could  take  no  benefit  of  it, 
although  he  is  the  declared  object  of  the  testator's  bounty. 

The  intention  of  the  testator  having  been  ascertained,  there 
is  an  end  to  all  further  inquiiy,  as  no  rule  of  law  will  be  vio- 
lated by  carrying  it  into  effect.  '*  In  the  construction  of  wills, 
adjudged  cases  may  very  properly  be  argued  from,  if  they  es- 
tablish general  rules  of  construction  to  find  out  the  intention  of 
the  testator:"  Hayward  v.  Whitby,  1  Burr.  283.  But  it  is  so 
plain,  upon  the  true  intent  and  meaning  of  this  will,  that  it  is 
quite  unnecessary  to  cite  cases  upon  it.    Of  those  which,  on 
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the  argument,  were  addnced,  Bome  notice,  however,  shall  be 
taken,  as  they  most  strikingly  confirm  the  constraction  which 
has  been  given. 

In  the  second  and  third  volumes  of  Leonard's  Reports  there 
are  two  anonymous  cases,  of  vvhich  the  follovnng  is  a  state- 
ment: 2  Leon.  221;  8  Leon.  78.  A.  devised  that  his  land 
should  descend  to  his  son,  but  that  his  wife  should  take  the 
profits  until  his  full  age,  "  for  his  education  and  bringing  up.'*' 
The  wife  married  and  died.  It  was  resolved  that  the  second 
husband  should  not  have  the  profits.  '*' Nothing  is  devised  but 
a  confidence,  and  the  vnle  is  a  guardian  or  bailiff  to  the  infant.'* 
The  parallel  between  these  cases  and  the  principal  one  is  so  ob- 
vious as  to  render  all  observation  superfluoms. 

The  next  case  cited  was  that  of  Lomax  v.  HcimMdev.^^&^'P. 
Wms.  175.  Mr.  Loma^  *  by  .wUJ,  :de7i8ed^  ^11  his  ^aacjs.' and 
tenements  to  a  trustee  and  his  Leirs,  to  the  use  of  *his  vnfe  for 
life,  she  paying  two  hundred  pounds  per  annum  to  the  testator's 
son,  Caleb  Lomax,  until  his  age  of  forty  years;  and  in  case  the 
wife  should  die  before  that  period,  then  to  his  daughters  and 
their  heirs,  they  paying  the  same  sum  unto  Caleb  Lomax  until 
his  age  aforesaid:  ''The  testator  hoping  that  his  son  Caleb 
would  by  that  time  have  lived  to  see  his  folly."  After  which 
the  testator  devised  the  premises  to  Caleb  for  life,  and  from 
after  his  death,  to  the  use  of  his  first  son,  and  the  heirs  male  of 
his  body.  The  testator  died;  the  wife  also  died.  Caleb  married, 
and  had  a  son  (the  plaintiff),  but  died  before  his  age  of  forty 
years.  The  bill  was  brought  for  an  account  of  the  profit  of  the 
premises  from  the  death  of  Caleb,  the  plaintiff's  father;  and 
the  question  v^as  whether  the  estate  devised  to  the  testator's 
daughters  should  subsist,  now  Caleb  vras  dead,  until  such  time 
as  he  should,  had  he  lived,  have  attained  to  his  age  of  forty. 
It  was  argued  by  the  defendants  (the  daughters),  that  the  de- 
vise created  an  absolute  title  and  interest  in  them  until  their 
brother  should  have  attained  forty  years  of  age,  had  he  lived 
so  long.  But  the  master  of  the  rolls  (Sir  Joseph  Jekyl),  after 
time  taken  to  consider  it,  and  having  mentioned  and  commented 
on  the  cases  cited,  decreed  that  this  estate,  devised  to  the  tes- 
tator's daughters  and  their  heirs,  determined  on  the  death  of 
Caleb;  and  that  agreeably  to  all  common  sense  and  reason,  the 
interest  devised  must  cease  when  it  became  impossible  for  him 
to  arrive  at  the  age  of  forty.  For  taking  it  literally  that  the 
daughters  should  enjoy  the  land  until  Caleb  should  attain  to 
his  age  of  forty,  this  would  be  to  make  them  hold  forever,  be- 
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cause  Caleb,  having  died  before  that  age»  could  never  afterward 
attain  to  it.  If,  howeyer,  the  estate  or  interest  were  created  for 
a  particular  purpose,  as  to  constitute  a  fund  for  payment  of 
debts  (which  was  BorasUm's  case),  then,  since  the  sons  might 
die  the  next  day,  or  soon  after  the  testator,  it  would  be  very 
haid  that  such  an  event,  occasioned  purely  by  the  act  of  God, 
should  defeat  the  fund  provided  on  purpose  for  the  benefit  of 
creditors;  and,  therefore,  in  aid  of  the  honest  intention  of  the 
testator  who  may  be  supposed  to  have  computed  tlie  time 
wherein  the  profits  of  the  estate  would  be  sufficient  for  that  end, 
the  judges,  by  liberal  interpretation,  have  concluded  that  the 
devisor  meant  that  the  devisee,  or  executor,  should  have  the 
land  for  so  long  a  time  as  the  son,  if  he  had  lived,  should  have 
arrived  at  the  age  mentioned;  "  but  in  all  cases  when  no  such 
inlietnlidif  appe&ra,  1|^e'  ^sl&fe  'or  infeixist  would  absolutely  de- 
tcfrmiild  by  Ihe  death  of  the  pnrtyunder  the  age  specified  in  the 
will.  That  such  construction  seemed  the  more  just  in  the 
present  case,  as  the  reason  appeared  why  the  testator  created 
this  interest  by  his  will,  until  his  son  should  attain  to  the  age 
of  forty  years,  namely:  in  order  to  guard  the  estate  against  the 
ill  conduct  and  extravagance  of  his  son,  the  will  saying  the 
testator  'hoped,  by  that  time,  his  son  would  have  seen  his 
folly.'" 

This  determination  of  a  case,  in  several  respects  very  similar 
to  the  principal  one,  is  forcible  to  show  that  Mary  Ann  Everts 
had  no  term  for  years  in  the  estate  devised;  and  that  the  testa- 
tor, intending  merely  to  put  his  son  under  the  guardianship  of 
his  mother,  it  is  fit  that  his  last  will  should  be  construed  in  sub- 
serviency to  that  object. 

The  case  of  Mansfield  v.  Dugard,  1  Eq.  Ca.  Ab.  196,  pL  4;  S. 
C.  Gilb.  Eq.  Bep.  86,  clearly  evinces  that  the  wife  of  the  testa- 
tor (M.  A.  Everts)  had  no  term  in  the  demanded  premises.  It 
was  a  devise  to  the  wife  of  the  testator  till  his  son  and  heir  ap« 
parent  should  attain  twenty-one  years  of  age,  and  then  to  his 
son.  The  son  died  at  thirteen  years  old,  and  the  wife  continued 
to  possess  the  estate  until  her  son,  had  he  lived,  would  have 
been  twenty-one  years  of  age.  On  a  bill  brought  by  the  heir 
at  law  against  the  wife  for  an  account  of  the  profits  after  her 
son's  death,  it  was  decreed  accordingly;  although  the  wife  was 
executrix,  yet  the  estate  not  *'  having  been  devised  for  payment 
of  debts,  nor  any  creditors  or  want  or  assets  appearing,  it  was 
held  by  the  Lord  Chancellor  that  the  wife's  estate  determined 
by  the  death  of  the  son,  and  that  the  remainder  vested  pres- 
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ently  in  the  son,  upon  the  testator's  death,  and  was  not  to  ex- 
pect, till  the  contingency  of  his  attaining  his  age  of  twenty-one 
years,  should  happen." 

All  the  cases  prove  that  the  estate  of  Joel  Eyerts,  in  the 
property  devised,  did  not  remain  in  contingency  until  his 
coming  of  age,  but  vested  immediately  in  him  on  the  death  of 
the  testator.  To  this  purpose  the  judgment  of  the  court  in 
Hayward  v.  Whitby,  1  Burr.  228,  is  explicit.  In  that  case  the 
testator  devised  his  messuages  and  tenements  to  Thomas  Hay- 
ward  and  John  Bates,  and  the  survivor  of  them,  and  the  heirs 
of  bhe  survivor,  in  trust,  to  employ  the  rents  and  profits 
thereof  for  the  maintenance,  education,  and  bringing  up  of 
Thomas  and  John  Hayward,  during  their  minorities;  and  when 
and  as  they  should  respectively  attain  their  ages  of  twenty-one, 
then  to  the  use  and  behoof  of  them,  the  said  John  and  Thomas, 
and  their  heirs  equally.  Thomas  died  before  the  age  of  twenty- 
one.  The  heir  at  law,  Whitby,  entered  into  possession  of  his 
moiety;  and  John,  now  of  age,  brings  ejectment,  claiming  the 
moiety  of  his  deceased  brother,  as  well  as  his  own  proper 
moiety.  The  question  was,  whether  the  estate  vested  inmiedi- 
ately  in  the  two  nephews,  upon  the  death  of  the  testator,  or 
remained  in  contingency,  till  their  coming  of  iige  respectively. 
The  court  were  of  opinion  that  the  estate  immediately  vested 
in  the  two  nephews;  and  that  there  was  no  limitation  of  their 
interest,  but  only  a  limitation  of  the  trast  during  their  minority. 
In  other  words,  that  it  was  an  immediate  gift  to  the  two 
nephews,  with  a  trust  to  be  executed  for  their  benefit  during 
their  minority. 

The  same  expression,  with  an  alteration  peculiarly  adapted 
to  the  principal  case,  expresses  our  opinion  on  the  manner  and 
effect  of  its  application.  The  testator  gave  to  his  son,  Joel 
Everts,  his  estate  immediately  on  his  death,  with  a  trust  in  his 
mother,  Mary  Ann  Everts,  to  be  executed  for  the  benefit  of 
her  son,  during  his  minority,  if  she  should  so  long  live. 

Caaes  have  been  cited  for  the  defendant  in  error,  under  the 
impression  that  they  established  a  term  in  the  mother  by  virtue 
of  the  devise,  limited  by  the  time  when  Joel  Everts  should  or 
might  attain  the  age  of  twenty-one  years.  A  little  attention 
wiU  show  that  they  do  not  support  the  purpose  for  which  they 
were  adduced.  Waiving  all  observation  on  the  peculiar  phrase- 
ology of  some  of  them,  which  was  one  ingredient  in  their 
determination,  it  is  sufBcient  to  remark  that  they  differ  from 
bhe  principal  case  in  these  particulars,  either  they  were  devises 
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of  property  until  the  principal  devisee  should  attain  a  certain 
age,  without  any  expression  which  would  even  imply  a  limita- 
tion  of  the  period  in  any  possible  event;  or,  superadded  to  tha 
bequest  they  evinced,  Uiat  the  testator  designed,  for  ihe  pay* 
ment  of  his  debts,  or  other  reasonable  cause,  that  the  deviset) 
should  be  vested  with  an  interest  in  Uxe  devised  premises  until 
the  time  mentioned  should  expire.  In  other  words,  the  cases 
efiEectuate  the  manifest  intent  of  the  testator. 

In  the  first  class  of  the  decisions  referred  to  may  be  com- 
prised DedicoU's  case,  8  Leon.  9,  and  Taylor  v.  Biddall,  2  Mod. 
289.  The  former  was  a  devise  to  the  testator's  wife  during  the 
non-age  of  his  heir;  and  the  latter  a  devise  to  A.  until  B.  should 
attain  twenty-one,  and  after  that  to  B.  Nothing  is  there  to 
show  that  the  testator  placed  the  estate  in  the  hands  of  the 
devisee  for  the  purpose  of  maintaining  and  educating  his  son, 
or  with  any  other  intent,  than  for  her  sole  and  exclusive  use 
and  enjoyment.  In  the  other  class  may  be  included  Boraston's 
case,  3  Bep.  19;  Balder  t.  Blackburn,  Hob.  286;  Courlhope  v. 
Seyman,  Cart.  25;  StUe  t.  Thompson,  Dyer,  210,  pi.  24;  and 
Smith  V.  Havens,  Cro.  Eliz.  252.  In  the  case  first  mentioned, 
as  was  justly  observed  in  Lomax  v.  Hohnedon,  the  devise  created 
a  fund  for  the  payment  of  debts;  and  to  accomplish  this  object 
it  is  clear  the  testator  intended  that  the  devisee  should  hold  this 
estate  until  the  expiration  of  the  time  limited.  Bolder  v. 
Blackburn  was  a  devise  to  the  wife  until  the  daughter  should 
attain  eighteen  years,  vrithout  account,  and  she  paying  fines, 
and  quit-rents.  The  latter  expression  unquestionably  indicates 
the  intention  of  the  testator.  In  Courthope  v.  Hey  man,  the 
testator  appointed  M.  Bobinson  his  executor,  to  take  the  rents 
and  profits  of  his  land  for  and  toward  the  maintenance  of  hia 
respective  children,  till  they  became  of  full  age  respectively. 
The  executor  died  before  the  trust  was  completed,  and  his 
executor  was  adjudged  to  have  an  interest  in  the  land  until  the 
purpose  of  the  testator  was  accomplished.  StUe  v.  Thompson 
presents  the  case  of  a  devise  to  executors  until  the  full  age  of 
the  heir,  to  pay  debts  and  legacies,  and  to  educate  children. 
And  the  case  of  Smith  t.  Havens  was  a  devise  to  the  vnfe  until 
the  testator's  son  should  attain  twenty-one  years  of  age,  ''to 
bring  up  his  children."  A  particular  comment  on  erery  case 
cited  is  obviously  needless.  Sufficient  it  is  to  remark  that  the 
devises,  upon  the  face  of  them,  bear  incontrovertible  marks  of 
the  testator's  intention,  and  that  the  construction  giren  was 
requisite  to  efifeotuate  it. 
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Finalljy  the  intention  of  the  testator  in  the  principal  case 
warrants  the  claim  of  his  son;  there  is  no  rule  of  law  yiolated 
by  peimitting  it  to  prevail;  and  the  cases  cited  are  in  entire 
coincidence  with  our  opinion.  Of  consequence,  the  judgment 
of  the  superior  court  in  this  case  must  be  reversed. 


Hart  v.  Tallmadob. 

[3  DAT,  881.] 

AcnoN  FOB  DscsiT. — Ooo  who  makes  falae  repieaentations  to  another  by 
words  and  actions,  with  intent  to  deceive  him,  and  the  latter  saffen 
damage  in  consequence,  an  action  on  the  case  will  lie  in  his  favor, 
though  the  defendan^t  has  no  interest  in  making  such  representations. 

Challbnob  to  the  Array. — A  challenge  to  the  array  of  the  panel  wiU 
not  be  allowed,  for  the  reason  that  the  clerk  who  issued  the  warrant  to 
the  constables  to  summon  the  jury  is  a  party  to  the  action. 

AonoN  on  the  case  for  a  deceit.    The  declaration  stated, 
That  on  the  ninth  September,  1803,  Thomas  Lloyd,  Jr.,  a  well 
known  broker  of  Hartford,  did,  on  behalf  of  one  Joseph  Hart, 
then  of  that  city,  offer  for  sale  to  the  plaintiffs  (the  defendants  in 
this  court)  through  their  agent,  Heman  Averill,  an  instrument 
in  writing,  purporting  to  be  the  promissory  note  of  the  de- 
fendant for  two  thousand  dollars,  payable  ninety  days  after 
date  at  the  Hartford  bank,  to  the  order  of  Willoughby  Lynde 
and  Joseph  Hart,  and  bearing  date  the  ninth  of  September, 
1803;  that  on  the  back  of  said  instrument  were  the  names  of 
said  Lynde  and  Joseph  Hart,  purporting  to  be  their  genuine 
indorsement.     That  Averill,  as  agent  of  the  plaintiffs,  verily 
believing  that  said  instrument  was  in  all  respects  genuine, 
purchased,  on  behalf  of  the  plaintiffs,  said  instrument  from 
said  Lloyd,  as  agent  of  Joseph,  and  paid  therefor  the  sum  of 
two  thousand  dollars  of  the  money  of  the  plaintiffs  then  being 
in  said  Averill's  hands.    That  plaintiffs  immediately  deposited 
said  instrument  with  the  cashier  of  the  Hartford  bank,  who, 
before  the  expiration  of  ninety  days,  notified  Joseph  Hart  of 
such  deposit,  and  of  the  time  and  place  when  payment  was 
expected;  but  that  said  Joseph  refused  to  pay  the  same,  or  any 
part  thereof.    That  the  instrument  aforesaid  and  the  indorse- 
ment of  Lynde's  name  thereon  are  false  and  forged;  that  the 
same  were  falsely  made  and  forged  by  Joseph  Hart,  for  the 
purpose  of  fraudulently  obtaining  money  thereby;  and  that 
iuch  forgeiy  was  wholly  unknown  to  the  plaintiffs,  their  agent. 
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and  to  Lloyd,  till  the  twenty-third  day  of  December,  1803. 
That  on  the  twenty-first  of  December,  1803,  and  after  the 
expiration  of  minety  days  from  the  date  of  the  instrument, 
plaintiffs,  by  their  agent,  said  Lloyd,  notified  the  defendant 
that  the  same  had  not  been  paid,  that  it  had  become  payable, 
and  demanded  payment  thereof  from  the  defendant.  That 
defendant,  well  knowing  that  the  note  had  been  forged  in 
pursuance  of  a  fraudulent  combination  between  Joseph  and 
defendant,  to  defraud  the  creditors  of  Joseph  and  prevent 
plaintiffs  from  arresting  said  Joseph  or  attaching  his  property, 
and  to  secure  to  Joseph  time  to  dispose  of  his  effects  and 
abscond  from  the  state,  did  fraudulently  conceal  from  plaintiffs* 
agent,  Lloyd,  the  fact  of  said  forgery,  and  falsely  and  deceit^ 
fuUy  gave  him  to  understand  that  the  said  instrument  was 
authentic,  and  promised  to  see  him,  Lloyd,  again  and  attend  to 
his  demand.  That  Lloyd,  as  agent  of  the  plaintiffs,  confiding 
in  the  honesty  of  defendant,  and  believing,  from  his  represen- 
tation, that  said  instrument  was  authentic,  forbore  to  levy  an 
attachment  upon  said  Joseph  for  the  contents  of  the  instrument, 
as  he  otherwise  would  have  done;  and  that  at  the  time  of  this 
demand  there  was  visible  property  of  Joseph  in  Hartford  more 
than  sufficient  to  satisfy  the  same.  That  immediately  after 
demand  of  payment,  the  defendant  fraudulently  advised  and 
assisted  said  Joseph  to  abscond  from  the  state;  and  that,  acting 
upon  such  advice,  Joseph  did  abscond  on  the  night  of  the 
twenty-second  of  December,  1803,  and  has  ever  since  remained 
out  of  the  state;  that  before  absconding  Joseph  disposed  of  all 
his  property.  That  on  the  twenty-third  of  December,  1803,  the 
defendant,  upon  a  second  demand  of  payment,  informed  Lloyd, 
as  agent  for  plaintiffs,  that  said  instrument  was  false  and 
forged,  and  refused  to  pay  the  contents  of  the  same,  or  any 
part  thereof. 

Upon  the  general  issue  pleaded,  a  verdict  was  found  for  the 
plaintiffs. 

The  defendant  moved  in  arrest  of  judgment,  for  the  insuffi- 
ciency of  the  declaration;  but  the  court  adjudged  the  declara- 
tion sufficient. 

After  the  jury  were  impaneled,  the  defendant  excepted  to  the 
whole  panel,  on  the  ground  that  the  jurors  composing  it  had 
been  illegally  returned.  The  facts  were:  Frederick  Wolcott, 
one  of  the  plaintiffs,  was  clerk  of  the  court,  and  had  some  time 
previous  to  the  term  at  which  this  cause,  with  his  knowledge, 
was  assigned  for  trial,  issued  his  warrants,  without  any  special 
directions  from  the  court,  to  the  constables  of  four  several 
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towns,  to  summon  three  freeholders  from  each  of  those  towns 
to  serve  as  jurors;  by  virtne  of  which  the  persons  impaneled 
were  drawn  from  the  boxes  provided  for  that  purpose,  and  sum- ' 
moned  accordingly.    The  court  overruled  the  exception. 

Cfriswold  and  Smith,  for  the  plaintiff  in  error,  critically  exam- 
ined the  several  averments  in  the  declaration.  Those  which 
they  principally  considered  were:  1.  That  the  note  was  foiged, 
which  fact  the  defendant,  in  pursuance  of  a  previous  combina- 
tion, and  with  intent  to  deceive  and  injure  the  plaintiffs,  artfully 
concealed;  2.  That  he  gave  the  agent  to  understand  and  believe 
that  the  note  was  genuine,  and  falsely  represented  that  he  had 
come  to  make  arrangements  for  settling  the  claims  against  Jo> 
seph  Hart,  and  promised  to  see  the  agent  again  soon  and 
attend  to  the  plaintiffs'  demand;  8.  That  in  consequence  of 
such  representation  and  promise,  the  agent  forbore  to  attach 
property  which  Joseph  Hart  was  at  that  time  in  possession  of, 
to  a  sufficient  amount  to  satisfy  the  debt;  and,  4.  That  the  de- 
fendant secretly  advised  and  aided  Joseph  Hart  to  abscond. 

With  regard  to  these  averments,  they  aigued: 

1.  That  mere  concealment  of  a  fact,  however  important  to  be 
known,  or  with  whatever  views  the  concealment  may  have  been 
made,  lays  no  foundation  for  an  action  of  deceit.  It  makes  no 
difference  that  this  forgery  was  in  the  name  of  the  defendant. 
In  Pasley  v.  Freeman,  3  T.  B.  61,  the  principles  recognized  by 
all  the  judges  require  something  more  than  mere  concealm^it 
to  induce  liability;  and  in  Eyre  v.  Duns/ord,  1  East,  818,  the 
representations  were  grossly  false. 

2  That '  *  the  defendant  gave  Lloyd  to  understand  and  believe" 
is  not  traversable.  The  representation  must  be  distinctly  stated 
and  its  truth  as  distinctly  denied.  Plaintiflis  further  state,  that 
''the defendant  promised  to  see  Lloyd  again,''  etc.,  but  do  not 
allege  that  he  did  not  see  him  again;  there  was  no  fraud  in 
promising  to  see  Lloyd. 

8.  It  does  not  appear  that  plaintiffs  sustained  any  damage  by 
defendant's  conduct.  They  forbore  to  attach;  but  they  have 
not  shown  that  if  they  had  attached  they  would  have  secured 
their  debt.  And  a  creditor  has  no  right  to  complain  of  any  act 
done  by  a  third  person  to  the  property  of  his  debtor,  imtil  he 
has  taken  hold  of  that  property.  Smith  v.  Blake,  1  Day,  258. 

4.  Advising  and  aiding  Joseph  Hart  to  abscond  could  not  give 
the  plaintiffs  a  right  of  action  before  they  arrested  him.  Coun« 
imI  fuither  contended  that  the  defendant  had  no  interest  in  the 
representations  charged  in  the  declaration,  and  that  an  interest 
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on  the  part  of  the  person  charged  with  making  the  representa- 
tions, is  necessary  to  support  this  action. 

It  Tvas  also  urged  that  the  exception  to  the  array  was  weU 
founded:  8  Bl.  Com.  369,  865.  That  the  clerk  who  selected  the 
jury  was  interested  in  the  action,  and  that  he  dengnated  the 
boxes  from  which  the  names  were  to  be  drawn,  without  any  di- 
rection or  adyice  from  the  court:  Fowler  v.  Linley,  commonly 
called  the  Oore  case,  before  the  United  States  circuit  court  fox 
this  district. 

Daggett  and  Oauld,  for  the  defendants  in  error,  insisted  that 
the  objection  that  the  allegations  are  not  direct  came  too  late 
after  verdict:  Bnskton  v.  AtpinaU,  Doug.  679.  As  to  the  point 
that  Hart  had  no  interest  in  the  question  relative  to  which  he 
made  the  representations,  it  is  not  necessary  that  he  should  have 
had:  Pasley  v.  Freeman,  3  T.  R.  61.  One  who  deliberately  de- 
ceives, having  no  interest  to  subserve,  cannot  be  less  guilty  than 
he  whose  conduct  is  governed  by  a  prospect  of  advantage  to 
himself.  As  to  the  objection  that  nothing  is  stated  by  which 
the  court  can  see  that  any  damage  has  accrued  to  the  plaintiffs 
below,  it  is  expressly  averred  that  Joseph  Hart's  person 
and  property  might  have  been  taken  between  the  time  when 
defendant  made  the  declaration  to  Lloyd  and  the  time  of  the 
absconding;  and  that  in  an  action  for  obstructing  process,  no 
more  is  requisite. 

That  as  to  mere  concealmenjb  not  rendering  the  defendant 
liable,  counsel  replied  that  although  defendant  might  have  kept 
silent  on  the  subject,  yet  as  he  chose  to  speak,  be  was  bound 
to  disclose  the  truth,  the  whole  truth  material  to  be  known. 
Comyns  says:  **  An  action  upon  the  case  for  a  deceit  lies  when 
a  man  does  any  deceit  to  the  damage  of  another.''  Eyre  v. 
Duneford,  1  East,  818,  is  a  case  in  point. 

Upon  the  exception  relating  to  the  impaneling  of  the  jury, 
counsel  contended  that  the  English  cases  did  not  apply;  as  in 
England  the  sheriff  selects  from  the  freeholders  of  the  county , 
while  here  the  clerk  sends  his  venire  to  different  towns,  and  the 
jurors  are  selected  by  the  town  council,  by  lot;  that  in  the 
Oore  case,  the  array  was  quashed  because  a  deputy  marshal 
interested  in  the  case  summoned  the  jurors,  and  must  necessarily 
see  them,  thereby  having  an  opportunity  to  influence  them. 
Opposing  counsel  found  their  argument  on  the  supposition  that 
the  jurors  are  not  selected  by  the  town  council  with  imparti* 
ality,  which  the  court  will  not  allow. 
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Bj    Court,    Hjoaboubb,   Assistant,   dissenting.     Judgment 
affirmed. 


See  the  case  of  /fwls  t.  BherrUt  1  Am.  Dec.  374^  where  »  similar  sotion 
wu  BUBtained. 


Stotel  V.  Westoott. 

[3Dat,4U.] 

JODfDBB  OF  Causes  of  Actiok.  —Though  tort  and  contract  cannot  be 
joined  in  the  same  declaration,  yet  where  the  gist  of  the  action  u  tort, 
the  declaration  will  not  be  held  bad  because  it  alleges  that  the  tian»* 
action  out  of  which  the  tort  arose  has  been  one  of  oontxact. 

Fleadino  a  Special  AUTHOBITY.—Where  a  party  claims  to  have  acted 
under  a  special  authority,  and  his  action  is  founded  on  such  authority, 
it  should  be  set  out  with  reasonable  precision  and  certainty. 

The  declaration  stated  that  the  plaintiff  (defendant  in  this 
court),  on  the  fourth  of  February,  1804,  was  legally  deputed  to 
serve  a  certain  writ  or  process  of  attachment  against  Stoyel,  in 
which  Job  Smith  was  plaintiff,  demanding  eight  hundred  dollars 
damages  for  a  certain  trespass  alleged  to  have  been  committed 
by  Stoyel;  that  the  writ  was  signed  by  Thaddeus  Learned,  Esq. , 
a  justice  of  the  peace,  and  by  him  and  in  his  handwriting 
directed  to  the  plaintiff  as  an  indifferent  person.  That  the 
plaintiff  found  Stoyel  at  one  Carder's  house  (a  defendant 
herein),  on  the  evening  of  the  same  day,  levied  the  writ  and 
took  him  prisoner,  and  was  about  proceeding  to  jail  with  him, 
when  defendants,  with  fraudulent  intent  to  rescue  Stoyel  from 
plaintiff's  custody,  pretending  that  it  would  be  inconvenient  to 
take  him  to  prison  at  that  time,  proposed  that  Carder  should 
take  charge  of  Stoyel  and  deliver  him  to  plaintiff  on  the  seventh 
of  February  following;  that  induced  by  the  solicitations  of  de- 
fendants, and  relying  upon  their  integrity,  plaintiff  left  Stoyel 
in  Carder's  custody;  that  Carder  pronused  and  engaged  to 
deliver  Stoyel  to  plaintiff  as  his  prisoner,  at  the  house  of  Oliver 
Leavina  on  the  seventh  of  February;  that  Stoyel  promised  and 
engaged  to  remain  in  Carder's  custody,  and  be  forthcoming  at 
the  time  and  place  aforesaid,  and  be  the  prisoner  of  the  plaintiff; 
that  the  defendants,  nevertheless,  fraudulently  contrived,  with 
intent  to  injure  the  plaintiff,  to  have  Stoyel  escape  from  the 
state  of  Connecticut  and  the  custody  of  the  plaintiff;  and  that 
Stoyel,  with  and  by  the  assistance  of  Carder,  did  escape  from 
the  state  of  Connecticut  and  the  custody  of  the  plaintiff  before 
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Mie  said  seyenth  of  February;  that  plaintiff  has  been  put  to 
great  cost  to  retake  the  prisoner,  and  had  to  sustain  sundry  law- 
suits and  pay  out  several  sums  of  money,  all  in  consequence  of 
the  before-mentioned  fraudulent  conduct  of  the  defendants. 

Not  guilty  was  pleaded,  and  a  verdict  was  found  for  the 
plaintiff.  A  motion  in  arrest  was  made  for  insufficiency  of  the 
declaration,  but  it  was  adjudged  sufficient. 

IngersoU  and  Staples,  for  the  plaintiffs  in  error,  contended  that 
the  declaration  was  insufficient  on  two  grounds:  1.  The  plaint- 
iff, not  being  a  known  officer,  but  specially  deputed,  ought  to 
have  stated  his  authority  precisely;  the  process  should  have  been 
set  out  in  the  declaration.  It  does  not  appear  that  the  writ  was 
a  legal  one,  that  it  was  dated,  that  it  was  returnable  to  any 
court,  that  the  duly  thereon  had  been  paid,  in  fact  that  it  was 
not  illegal  and  void;  2.  Assumpsit  and  tort  are  joined;  and  a 
declaration  in  which  these  two  causes  of  action  are  joined  is 
bad,  because  the  pleas  to  both  are  not  the  same:  Brcwn  v. 
Dix(m,  1  T.  B.  276;  1  Com.  Dig.  tit.  Action,  Qt. 

Chddardf  for  the  defendant  in  error,  contended  that  as  to  the 
first  objection,  the  law  in  this  state  must  be  considered  as  settled, 
in  his  favor,  by  the  case  of  Dennison  v.  OaUup,  Eirby,  430,  where 
the  averment  was,  that  plaintiff''  was  lawfully  authorized  and 
empowered  to  serve; "  the  averment  in  this  case  being  **  legaUy 
deputed  to  serve." 

Counsel  further  argued,  that  although  it  was  determined  in 
Clinton  v.  Hopkins,  2  Root,  225,  that  contract  and  tort  could 
not  be  joined,  yet  that  decision  was  overruled  by  Buel  v.  Car^ 
penter.  But  it  was  contended,  that  this  was  an  action  on  the 
case,  to  which  not  guilty  had  been  pleaded;  and  that  if  it  were 
assumpsit,  with  the  same  plea,  no  advantage  could  be  taken  of 
it  after  verdict. 

By  Court.  Amos  Westoott,  Jr.,  brought  his  action  on  the 
case  against  Isaac  Stoyel  and  William  Carder;  averring  that  he 
was  legally  deputed  to  serve  an  attachment,  which  issued  against 
Stoyel  in  favor  of  Job  Smith,  was  signed  by  Thaddeus  Learned, 
justice  of  the  peace,  and  directed  to  the  said  Westcott  as  an  in- 
different person;  that  by  virtue  of  the  writ,  he  arrested  the  body 
of  Stoyel  at  the  house  of  Carder,  and  that  Stoyel  and 
Carder,  with  a  fraudulent  intent  to  rescue  the  said  Stoye] 
from  the  custody  of  the  said  Westcott,  and  to  procure  him 
an  opportunity  to  escape,  proposed  to  receive  him  into  their 
custody  and  to  redeliver  him  to  the  said  Westcott  at  a  day 
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and  place  mentioned,  so  that  he  might  be  conveyed  to  prison; 
that  in  consideration  of  this  engagement,  the  said  Stoyel 
was  confided  to  their  custody;  but  that,  instead  of  being  rede- 
livered, the  said  Stoyel  and  Carder  combined  to  permit  the  said 
Stoyel  to  escape  and  depart  out  of  the  state;  '*  and  that  the  said 
Stoyel,  "with  the  consent,  connivance,  and  assistance  of  the  said 
Carder,  did  escape  and  depart  into  the  state  of  Bhode  Island, 
to  the  great  damage  of  the  said  Westcott." 

The  defendants  (below)  went  to  trial  on  the  plea  of  not  guilty; 
verdict  was  rendered  against  them;  and,  on  motion  in  arrest  for 
the  insufficiency  of  the  declaration,  the  same  was  adjudged  suffi- 
dent.  1.  It  is  now  objected,  that  the  declaration  was  insuffi* 
cient  inasmuch  as  tort  and  assumpsit  were  therein  joined.  If 
this  were  the  fact,  the  judgment  of  the  superior  court  unques- 
tionably would  be  erroneous.  Assumpsit  and  tort  may  not  be 
joined  in  one  declaration,  because  they  do  not  admit  of  the  same 
plea  and  judgment:  1  T.  B.  276;  2  Wils.  319. 822;  3  Wils.  354. 
But,  on  inspecting  the  record,  it  plainly  appears  that  the  action 
is  wholly  founded  in  tort.  The  contract  is  disclosed  merely  by 
way  of  inducement,  and  the  gist  of  the  action  is  the  misfeasance. 
The  plaintiff  has  alleged  his  gravamen,  as  consisting  in  a  breach 
of  duty,  arising  out  of  a  fraudulent  combination  to  procure  the 
escape  of  Stoyel,  and  in  his  subsequent  escape  by  the  assistance 
of  the  defendants. 

That  the  action  might  have  been  legally  founded  on  contract 
is  no  criterion  in  this  case.  It  is  sufficient  to  say  that  the 
plaintiff,  who  had  it  in  his  option  to  commence  such  an  action 
as  he  considered  best  adapted  to  the  nature  of  the  injury,  has 
elected  to  lay  the  res  gesta  in  tort.  Nor  is  this  proceeding  un- 
precedented. In  Dickon  v.  Clifton^  2  Wils.  319,  a  count  founded 
on  the  imdertaldng  of  the  defendant  to  transport  a  quantity  of 
malt,  which,  by  reason  of  his  neglect  and  improvidence,  became 
embezzled  and  wholly  lost,  was  determined  to  be  laid  in  tort. 
To  the  same  purpose  is  the  case  of  Oovetl  v.  Badnidge  ei  al,,  re- 
ported in  the  third  of  East,  page  62.  The  declaration  alleges 
that  the  defendant  had  the  loading  of  a  hogshead  of  the  plaint- 
iff in  and  upon  a  certain  cart,  for  a  reasonable  reward,  but  so 
carelessly,  negligently,  unskillfully  and  imprudently  conducted 
that  by  reason  thereof  the  said  hogshead  was  let  fall,  and  the 
contents  thereof  lost.  The  only  question  in  the  case  was 
whether  the  action  was  laid  ex  contractu  or  ex  delicto.  The  court 
were  clearly  of  opinion  that  it  was  founded  in  tort.  Judgment 
in  the  case  of  Samuel  v.  Judin,  6  East,  833,  was  founded  on  the 
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same  prindide.  One  count  in  ihe  declaration  alleged  a  deliTezy 
of  two  promisaoiy  notes  to  the  defendant,  who,  for  a  conunuh 
sion,  was  to  procure  them  discounted  for  the  plaintiff.  ''But 
contriying  and  fraudulently  intending  to  deceive  and  defraud 
the  plaintiff  in  this  respect,  (the  defendant)  did  not,  though 
requested,  pay  the  said  sum  of  money  so  by  him  receiyed  as 
and  for  the  discount  of  said  two  notes  to  the  plaintiff;  but,  on 
the  contrary,  converted  and  disposed  thereof  to  his  own  use." 
With  this  count  was  joined  another  in  trover,  and  it  was  ob- 
jected that  the  declaration  was  ill,  as  tort  and  contract  could 
not  be  joined.  The  principle  was  admitted  by  the  court,  but 
was  considered  inapplicable,  for  that  both  counts  were  founded 
in  tort 

2.  It  is  further  objected,  that  it  does  not  appear  that  West- 
cott  acted  under  legal  authority;  and  of  this  opinion  is  the 
court.  He  was  an  officer  appointed  by  special  deputation,  and 
it  was  incumbent  on  him  to  show,  with  reasonable  precision  and 
certainty,  that  he  was  duly  authorized.  To  this  end  it  must  ap- 
pear that  the  writ  under  which  he  acted  was  legally  issued  and 
directed,  and  that  the  arrest  was  legally  made.  But  the  declara- 
tion sanctions  no  part  of  this  proposition.  A  brief  enumera- 
tion of  particulars  will  evince  that  the  writ  was  utterly  invalid, 
and  that  Westcott  was  entirely  destitute  of  authority. 

To  every  writ  a  date  is  essential.  If  there  be  no  date,  it  can- 
not appear  that  the  i>erson  signing  the  writ,  at  the  time  of 
affixing  his  signature,  had  any  authority,  or  that  the  action  was 
brought,  as  it  should  be,  to  the  next  court.  But  the  plaintiff 
(below)  has  not  alleged,  nor  does  it  appear,  that  the  attachment 
had  any  date.  A  valid  writ  must  be  signed  by  proper  authority, 
and  this  must  appear  to  the  court.  To  determine  whether  the 
justice  signing  was  duly  authorized,  it  is  indispensably  neces- 
sary that  the  court  to  which  the  writ  is  returnable  should  be 
mentioned.  But  the  writ  of  attachment,  in  this  case,  was 
signed  by  a  justice,  and  it  does  not  appear  to  what  court  it  was 
returnable.  To  the  validity  of  a  writ  of  attachment  duty  and 
bonds  are  requisite.  But  it  does  not  appear  by  direct  aver- 
ment, by  necessary  inference,  or  even  by  presumption  of  an  in- 
ferior kind,  that  this  requisite,  in  the  case  under  considera- 
tion, was  complied  with.  The  only  allegation  bearing  on  the 
point  is  this,  that  there  was  a  certain  writ,  signed  by  a  justioe, 
and  delivered  to  the  plaintiff  (below)  to  serve.  It  is  likewise 
necessaiy  to  the  validity  of  a  writ  that  it  be  made  returnable  to 
a  court  having  competent  jurisdiction.    But,  in  this  case,  it 
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does  not  appear  Qiat  the  irmt  was  retunutble  to  any  court  what- 
soever. It  is  not  only  indispensable  *to  the  validity  of  a  writ, 
but  to  the  authority  of  the  officer  serving  it,  that  it  be  duly 
directed  to  him  by  competent  authority.  But,  in  the  case  under 
discussion,  it  does  not  appear  that  the  justice  had  auy  authority 
to  sign  the  writ,  much  less  to  direct  it  to  an  indifferent  person. 

On  the  whole,  it  is  perfectly  compatible  with  the  declaration 
of  the  plaintiff  (below)  that  the  process  directed  to  him  was 
utterly  invalid,  and  that  the  arrest  of  Stoyel  was  illegal  and 
unjustifiable. 

The  judgment  of  the  superior  court,  in  consequence,  must  be 
reversed. 

Gartsb  V.  Garteb. 

[S  DAT,  MX] 

JODIT  AHD  Sevx&al  Obuoatxok.— The  oUigatcny  psrt  of  aboDd  wasla 
these  wmde:  ''We  axe  holden  and  bound  onto  K.  C«,  inthe  sum  of  five 
nnndred  doUaze,  for  the  payment  of  which  we  bind  onnelveB  end  each 
ol  UA."  This  was  held  a  joint  and  several  bond,  on  which  an  action 
oonld  be  bronght  against  one  of  the  obligors  separately. 

AonoH  of  debt  on  a  boud.  The  declaration  alleged,  ''That 
the  said  John  (the  defendant  below),  on  the  first  day  of  October, 
1799,  together  with  one  Daniel  Garter,  Abel  Carter,  Pomerqy 
Kewell,  and  Oiles  Lanktou,  by  his  certain  writing  obligatoiy, 
aealed  with  his  seal,  and  also  sealed  with  the  seal  of  the  said 
Daniel,  Abel,  Fomeroy  and  Oiles,  bearing  date  the  day  and  year 
aforesaid,  acknowledged  himself  to  be  held  and  firmly  bound, 
unto  the  said  Marcy  Carter  (the  plaintiff  below),  in  the  penal 
sum  of  five  hundred  dollars.'' 

The  defendant  having  prayed  oyer  of  the  bond,  set  it  out, 
with  the  condition  annexed.  The  obligatory  part  of  the  bond 
-WBB  as  follows:  **  We,  John  Carter,  Daniel  Carter,  Abel  Carter, 
Pomeroy  Newell  and  Giles  Lankton,  are  holden  and  bound  unto 
ICarcy  Carter  in  the  sum  of  five  hundred  dollars,  for  the  pay- 
ment of  which  sum  well  and  truly  to  be  made,  we  do  hereby 
bind  ourselves,  and  each  of  us,  our  executors  and  administrators 
and  each  of  them/'  By  the  condition,  this  bond  was  defeasi- 
ble on  the  payment  of  one  hundred  dollars,  annually,  during  the 
life  of  the  obligee.  The  defendant  then  pleaded  in  bar  a  judg- 
ment of  the  court  of  common  pleas,  in  Hampshire  county,  Mas- 
sachusetts, in  fkvor  of  the  plaintiff  against  Abel  Carter,  on  the 
same  bond,  for  the  amount  of  the  penalty,  and  execution  to 
issue  for  the  first  installment. 

Ak.  Dsc.  Vol.  U— a 
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To  this  plea  the  plaintiff  demurred;  and  the  court  adjudged 
the  same  insufficient. 

PUkin,  for  the  plaintiff  in  error,  contended:  1.  That  the 
declaration,  on  its  face,  was  bad.  It  begins  by  declaring  upon 
a  joint  bond,  executed  by  the  defendant  and  four  others,  and 
concludes  by  alleging  that  the  defendant  bound  himself  sey- 
erally,  -without  showing  how  the  others  were  bound,  or  that  they 
had  bound  themselves  at  all. 

2.  That  the  judgment  in  Massachusetts  was  a  good  bar. 
Where  a  bond  is  confessedly  joint,  a  judgment  against  one  of 
the  obligors  binds  all.  To  show  that  this  was  not  a  joint  and 
several  bond,  the  counsel  argued  that  the  subsequent  words  '*  we 
bind  ourselves,  and  each  of  us,  our  executors  and  administra- 
tors, and  each  of  them,''  did  not  change  the  nature  of  the  bond, 
but  that  *'  we  bind  ourselves  "  was  as  clearly  a  joint  obligation, 
as  '*  we  jointly  bind  ourselves; "  citing  Watts  v.  Ooodman,  2  Ld. 
Baym.  1460;  Wigmore  v.  Wells,  3  Leon.  206;  Spencer  v.  Durane, 
1  Show.  8,  pi.  16.  Most  of  the  cases  opposed  to  this  construc- 
tion, which  we  contend  for,  are  cited  by  Yiner  with  a  dubitatur: 
16  Yin.  Ab.  56(a). 

Bradley,  for  the  defendant  in  error,  contended  that  the  use 
of  the  technical  words  '*  joint  and  several "  was  not  necessaiy 
to  render  an  obligation  joint  and  several;'  that  it  was  sufficient 
for  this  purpose  if  any  words  are  used  which  plainly  import  the 
game  thing.  That  the  words  of  this  bond,  "  we  bind  ourselves, 
and  each  of  us,  our  executors  and  administrators,  and  each  of 
them,"  obviously  imported  an  obligation  imposed  upon  all  and 
each  of  these  persons  collectively  and  individually:  Dy.  196,  pi. 
114;  Hantinson  v.  Sandilaus,2  Bulst.  70;  S.  C.  Cro.  Jac.  322; 
8  Brookes  cases,  21,  pi.  102;  2  Bol.  Ab.  148;  Dy.  310 b,  pi.  80; 
16  Yin.  Ab.  86,  Obligation  (G.);  Co.  Litt.  144b;  5  Bac.  Ab. 
164.  To  the  objection  that  the  bond  was  not  declared  upon  as 
joint  and  several,  counsel  answered  that  sufficient  was  alleged 
to  show  the  several  liability  of  the  plaintiff;  and  that  it  would 
be  useless  to  particularly  state  how  each  of  the  other  obligors 
was  bound,  the  action  not  being  against  them.  With  respect 
to  the  plea  in  bar,  the  plaintiff  in  error  being  severally  bound, 
it  is  no  excuse  for  his  non-performance  of  this  contract;  that 
other  persons  were  likewise  bound,  and  failed  to  perform  it.  It 
is  true  the  defendant  in  error  can  have  but  one  satisfaction;  but 
until  that  be  obtained,  he  may  pursue  his  several  remedies 
against  the  obligors  on  this  bond.    The  judgment  pleaded  in 
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bar  is  a  recovery  of  the  first  inBtallment  only,  but  the  other  in- 
stallments mentioned  in  the  condition  of  the  bond  are  not  an- 
swered by  this  plea,  which  can,  therefore,  be  no  bar  to  this 
action. 

By  Ck)UBT.    Judgment  unanimously  affirmed. 

It  is  the  tendency  of  tlie  law  to  regard  an  obligation  undertaken  by 
seveial  partite  as  joint,  when  there  are  no  express  words  indicating  aseyerai 
obUgation:  1  Pars.  Cont  11.  This  author  says:  "Whether  the  liability 
incurred  is  joint  or  several,  or  such  that  it  is  either  joint  or  several,  at  the 
election  of  the  other  contracting  party,  depends  (the  rule  above  stated  being 
kept  in  view)  upon  the  ternls  of  the  contract,  if  they  are  express;  and 
where  they  are  not  express,  upon  the  intention  of  the  parties  as  gathered 
from  all  the  circumstances  of  the  case. "    Id. 

If  an  instrument  worded  in  the  singular  is  executed  by  several,  the 
obligation  is  a  joint  and  several  one,  and  those  who  so  execute  it  may  \>j 
sued  either  separately  or  together:  Marsh  y.  Ward,  Peake  Cas.  130;  Clerk 
v.  Blaekatock,  Holt,  474;  Hemmtnway  v.  StOM,  7  Mass.  68;  Van  AUtyne  v. 
Van  Slyck,  10  Barb.  383.  The  civil  code  of  Califomia,  sec.  1660,  foUowa 
this  rule,  and  provides:  "A  promise  made  in  the  singular  number,  but  exe- 
cuted by  several  persons,  is  presumed  to  be  joint  and  severaL" 
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[Q  Day,  457.] 

Statute  ov  Frauds  —  Pabol  Aobeeusnt  to  Answbr  tor  Anothui's 
DxTAULT. — ^A.  sold  and  converted  goods  to  his  own  use  which  he  had 
undertaken  to  transport  to  a  place  of  destination.  The  owner  being 
about  to  institute  a  suit  against  him  for  damages,  B.,  the  father  of  A., 
promised  the  owner,  by  parol,  that  if  he  would  forbear  to  sue  A.,  and 
would  institute  a  suit  against  C.  and  should  fail  to  recover,  he  ^ould 
pay  the  damages.  The  owner  did,  accordingly,  forbear  to  sue  A.,  and 
instituted  suit  against  0.  but  failed  to  recover.  It  was  held  that  this 
promise  of  R  was  within  the  statute  of  frauds. 

AonoN  of  assumpsit.  The  declaration  stated  that  Bichard 
Hubbell,  Jr.,  a  son  of  the  defendant,  received  on  board  of  a 
sloop,  of  which  he  was  the  commander,  at  Newbem,  North 
Carolina,  sundry  articles  of  merchandise  belonging  to  the 
plaintiff,  to  be  transported  to  New  York  as  freight;  that  said 
Hubbell,  in  consideration  of  a  reasonable  sum  paid  to  him  for 
the  freight,  promised  to  transport  said  articles  to  New  York, 
and  there  deliver  the  same  to  plaintiff's  consignee;  that  he 
neglected  to  perform  his  promise,  and  sold  and  converted  said 
articles  to  his  own  use,  whereby  the  same  were  wholly  lost  to 
the  plaintiff.     That  plaintiff  afterward  applied  to  said  Hubbel] 


116  Tubuxb  t;.  Hubbsll.  [Conn. 


and  damaoded  aaiUifaotion  for  the  injozy,  and  pzopoaed  to  insti- 
tute a  Butt  against  him;  -wherenpon  the  defenduat  requested  the 
plaintiff  to  forbear  to  sue  his  son,  and  to  institute  his  soii 
against  one  John  Selbj,  who,  the  defendant  declared,  was 
equally  conoemed  in  the  fraudulent  transaction,  and  was  the 
real  owner  of  the  sloop  and  received  the  ayails  of  the  property. 
That  to  induce  the  plaintiff  to  forbear  to  prosecute  said  Bichard 
Hubbell,  Jr.,  and  to  seek  a  recoyezy  from  Selby,  the  defendant 
assumed  and  promised  to  pay  to  plaintiff  the  amount  of  his 
damages  if  he  would  prosecute  Selby  to  final  judgment;  and  in 
ease  of  judgment  in  plaintiff's  fayor  that  defendant  would  pay 
plaintiff  such  an  amount  as  should  be  returned  unsatisfied,  upon 
execution,  against  Selby;  that  in  consideration  of  this  promise 
plaintiff  forbore  to  sue  Bichard  Hubbell,  Jr.,  and  instituted  suit 
against  Selby;  that  plaintiff  produced  all  the  proof  which  he 
could  obtain,  in  order  to  recoyer  against  Selby,  but  failed  of  all 
which  defendant  had  notice. 

The  general  iBsne  was  pleaded;  and  the  plaintiff  offered  parol 
testimony  in  proof  of  the  promise  as  alleged  in  the  declaration. 
To  the  admission  of  this  testimony  defendant  objected,  on  the 
groimd  that  said  promise,  not  being  reduced  to  writing,  was 
within  the  statute  of  frauds  and  perjuries.  The  court  ruled  out 
the  testimony,  and  a  yerdict  being  found,  and  judgment  ren- 
dered in  fayor  of  the  defendant,  plaintiff  filed  his  bill  of  excep- 
tions. 

DaggeU  and  Finrchild,  for  the  plaintiff,  contended  that  the 
promise  was  not  within  the  statute  on  two  grounds:  1.  Because 
the  statute  regards  defaults  or  miscarriages  arising  out  of  con- 
tracts only,  but  not  promises  for  wrongs  done;  2.  Because  this 
was  an  original  undertaking  by  the  defendant,  upon  a  new  and 
sufficient  consideration:  Bead  y.  iRish,  1  Wils.  805;  WtUiamB  y. 
Leper,  8  Burr.  1886;  CasOmg  y.  AvbeH,  3  East,  826;  BauUHkh 
etalv.  Mine,  8  Esp.  86. 

IngeraoU  and  B,  IL  Sherman,  for  the  defendant  in  error, 
axgued:  That  from  the  words  of  the  statute  **  any  speeial  prom- 
ise to  answer  for  the  debt,  default,  or  miscarriages  of  another 
person,''  the  following  definition  of  the  promise  intended  is 
deducible:  *^  An  undertaking  by  a  person,  not  before  liable,  for 
the  purpose  of  securing  or  performing  the  same  duty  for  which 
the  party  for  whom  the  undertaking  is  made,  is,  at  the  same 
time,  liable."  That  the  following  promises,  not  being  within 
definition,  are  exempt  from  the  operation  of  the  statute: 
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1.  By  a  person  before  liable.  As,  if  one  oi  two  or  more 
joint  debtors  promises  to  pay  the  whole  debt,  he  will  be  sev- 
erallj  liable  on  this  promise.  For  in  such  a  case  there  are  none 
of  the  temptations  to  fraud  contemplated  in  those  to  which  the 
statute  extends;  as  the  creditor  will  be  as  safe  with  a  joint  as  with 
a  seyeral  liabilily  of  the  promisor.  In  Stephens  t.  Bquvre,  5  Mod. 
218,  a  note  in  writing  was  held  unnecessary,  "  it  not  being  a 
promise  solely  for  the  debt  of  another."  The  ruling  of  Lord 
Eenyon,  in  Wtnckviofih  y.  IfiOs,  2  Esp.  484,  that  a  promise  by 
the  indorser  of  an  unpaid  note  to  indemnify  the  holder,  if  he 
would  proceed  to  enforce  payment  against  the  other  parties  to 
the  note,  ought  to  be  in  writing,  is  much  questioned,  and  the 
reasoning  of  Lord  Ellenborough  in  Castling  y.  Aubert,  2  East, 
825,  is  strongly  oorroboratiye  of  the  doctrine  of  Stephens  y. 
Squire; 

2.  A  promise  not  for  the  purpose  of  securing  or  performing 
the  original  duty,  although  such  security  or  performance  may 
be  the  consequence.  Thus,  in  the  case  of  Thmlinson  y.  OiU,  the* 
defendant  promised  the  widow  and  administratrix  of  the  intes- 
tate, in  consideration  that  he  might  administer  with  her  to  make 
up  the  deficiency  of  assets  for  payment  of  debts,  and  upon  a  bill 
filed  for  a  discoyery  and  payment.  Lord  Chancellor  Hardwicke 
held  that  the  case  was  not  within  the  statute.  In  Castling  y. 
Auberty  and  in  Anstey  y.  Marden,  1  New  Bep.  130,  this  principle 
ia  applied; 

8.  A  promise  not  for  the  pexformance  of  the  same  duty:  Bead 
y.  Nashy  1  Wils.  305;  Buckmyr  y.  DamaU,  2  Ld.  Baym.  1036, 
6.  0.  6  Mod.  184;  S.  O.  1  Salk.  27; 

4.  A  promise  is  not  within  the  statute  if  there  is  not  a  con- 
temporaiy  liability  of  the  promisor,  and  of  the  party  for  whose 
benefit  it  is  made:  McUson  y.  Wharam,  2  T.  B.  80;  Jones  y. 
Cooper^  Oowp.  227;  Anderson  y.  Hayman,  1  H.  Bl.  120;  Keate 
y.  TsmfJe,  1  Bos.  and  Pul.  158;  Misters  y.  MdrrioU,  3  Ley.  363; 
Morris  y.  HurUbach,  1  Burr.  873;  Wathins  y.  Perkins^  1  Ld. 
Baym.  224;  Buckmyr  y.  Damatt,  2  Ld.  Baym.  1085.  The  law 
is  the  same,  where  the  party  originally  chargeable,  by  circum- 
stances which  in  their  time  or  their  nature  are  preyious  to  the 
promise,  becomes  exonerated,  so  that  he  is  not  liable  eo  in- 
stanti.  This  is  the  only  point  under  the  statute  of  frauds,  de« 
dded  in  the  case  of  WiUiains  y.  Leper,  3  Burr.  1886,  relied  upon 
hy  plaintifTs  counsel.  The  facts  in  that  case  were:  Williams, 
a  landlord,  destndned  for  rent  due  from  Taylor,  his  tenant,  and 
bad  the  goods  in  his  custody.    He  parted  with  them  to  Leper, 
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the  agent  of  Taylor's  creditors,  on  his  promising  to  pay  the  rent 
for  Tehich  the  goods  were  liable  as  a  pledge.  The  decision 
turned  upon  the  point  that  Taylor  was  not  liable  at  all  when  Leper 
made  the  promise.  The  opinion  of  Lord  Eldon,  in  the  case  of 
EouldUch  Y.  MUve,  8  Esp.  86,  on  which  plaintiff  also  relies,  is 
grounded  wholly  upon  a  reference  to  Williams  v.  Leper,  to  which 
it  is,  however,  directly  opposed,  and  can  have  but  little  weight. 
The  promise  in  this  case  has  no  quality  to  exempt  it  from  the 
operation  of  the  statute;  it  is  an  undertaking  by  the  defendant, 
a  person  not  before  liable,  to  pay  the  same  damages,  eo  nomine, 
to  which  Bichard  Hubbell,  Jr.,  was  and  continues  liable.  As 
to  the  objection  that  the  statute  does  not  embrace  a  promise  to 
answer  for  the  tort  of  another,  no  such  opinion  can  anywhere 
be  found;  and  the  plain  words  of  the  statute  furnish  the  best 
reason  why  the  question  was  neyer  raised  before. 

Flaintififs  counsel  contend  that  the  new  consideration,  the 
forbearance  to  sue  Hubbell,  Jr.,  and  the  prosecution  of  Selby, 
renders  this  an  original  undertaking  by  the  defendant;  but  no 
case  will  warrant  this  position.  In  Ibmlinson  y.  OiU,  Lord 
Hardwicke,  indeed,  observes:  ''The  modem  determinationfl 
have  made  a  distinction  between  a  promise  to  pay  the  original 
debt,  and  on  the  foot  of  the  original  contract,  and  where  it  is 
on  a  new  consideration."  But  it  is  noticeable  that  ''where  it  is 
on  a  new  consideration,"  is  put  in  contradistinction  to  a  prondiBe 
to  pay  the  original  debt,  and  on  the  foot  of  the  original  contract. 
He  could  mean  no  more  than  that  the  promise  was  not  for  the 
original  debt,  but  for  a  new  and  distinct  puipose.  In  Batherby 
V.  Curry,  3  Burr,  1877;  IKtch  v.  Hutchinson,  2  Wils.  94;  Chater 
V.  Beckett,  7  T.  B.  201,  there  was  a  new  consideration,  but  they 
were  all  held  to  be  within  the  statute.  That  part  of  the  prom- 
ise, respecting  a  reimbursement  of  the  plaintiff's  expenses  in 
prosecuting  Selby,  had  it  constituted  the  whoie  agreement, 
would  not  have  been  within  the  statute^  the  evidence,  however, 
was  not  admissible  to  enable  the  plaintiff  to  recover  for  that 
only,  as  a  contract  is  in  its  nature  entire,  and  no  part  can  be 
proved,  if  any  be  within  the  statute  of  frauds:  Ghaier  v.  Beckett. 

By  Court.    Judgment  unanimously  affirmed. 

Browne,  in  his  work  on  the  Statute  of  Frauds,  page  145,  shows  that  for 
some  time  it  was  doubted,  in  England,  whether  the  statute  was  applicable 
to  a  promise  to  answer  for  another's  tort  He  says:  "Hohoyd,  J.  {Kiriy 
ham  v.  Marter,  2  B.  &  A.  613),  considered  '  miscarriage '  and  'default '  ap* 
plied  to  a  promise  to  answer  for  another  with  respect  to  the  non-perform- 
ance of  a  duty,  though  not  founded  on  a  contract.  The  same  point  has 
been  decided  in  Connecticut,  and  the  statute  held  applicable  to  cases  of 
tort  in  Turner  v.  HubbeU,  2  Day,  457." 
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Austin  v.  Bubbank. 

(2  DAT.  474.] 

Assignment  of  Mobtoaob  Debt.— An  aflsismnent  of  the  mortgage  debt 
without  a  conveyance  of  thr  legal  title  to  the  mortgaged  premiaeB,  ia 
Bufficient  to  entitle  the  mortgagee  to  sustain  a  petition  for  foreclosure. 

Demand  of  Mobtgage  Debt  befobb  Fobeclosube.— Where  a  mort- 
gage deed  was  given  to  secure  a  bond  to  the  treasurer  of  the  state,  with 
interest  payable  annually,  it  was  held  that  any  delay  of  payment  of 
interest  was  a  forfeiture  of  the  bond,  and  that  a  petition  for  foreclosure 
might  be  sustained  without  showing  a  special  demand  of  the  principaL 

Petition  in  chancery  against  the  represent^iitives  of  Seth  Aoa- 
tin,  deceased,  for  the  foreclosure  of  their  equity  of  redemption 
in  certain  mortgaged  premises.  The  petition  stated:  That  on 
the  twenty-eighth  of  March,  1803,  Seth  Austin,  since  deceased, 
mortgaged  his  farm  to  the  state  of  Connecticut,  and  by  the 
condition  of  the  mortgage  deed  it  was  provided  that  said  Austin 
should,  without  delay,  pay  the  principal  and  interest  of  a  cer- 
tain bond  by  him  executed,  of  that  date,  for  the  sum  of  four 
thousand  dollars,  payable  to  the  treasurer  of  the  state,  and  his 
successors  in  office,  on  demand,  with  interest  payable  on  the 
second  of  September  annually.  That  the  petitioners  (Burbank 
el  al.)  purchased  the  said  mortgage  from  the  state,  on  the 
twenty-eighth  of  July,  1806;  and  that,  at  that  time,  Andrew 
£ingsbury,  then  treasurer  of  the  state,  assigned  to  them  said 
mortgage,  by  an  assignment  in  usual  form  indorsed  on  the  bond, 
and  by  a  deed  of  release  and  quitclaim  in  usual  form,  and  duly 
executed;  which  deed  of  mortgage  and  release  were  recorded 
in  the  proper  office.  That  by  virtue  of  said  assignment,  the  in- 
terest of  the  state  in  said  lands  became  Tested  in  the  petition- 
ers. That  no  part  of  the  principal  and  interest  on  said  bond 
has  been  paid,  though  often  requested. 

The  respondents,  confessing  the  assignment  of  the  bond  to 
the  petitioners,  pleaded  that  two  hundred  and  forty  dollars 
interest  on  said  bond  had  been  paid,  and  accepted  by  the  state 
treasurer,  and  had  been  indorsed  thereon  in  full,  up  to  the 
second  of  September,  1805,  prior  to  the  assignment  thereofr 
That  on  the  second  of  September,  1805,  respondents  tendered 
petitioners  two  hundred  and  forty  dollars  in  satisfaction  of 
interest  due  on  the  bond,  which  has  since  been  received  by 
petitioners.  And  that  no  demand  had  been  made  for  the  prin- 
cipal sum  previous  to  the  service  of  the  petition. 

The  petitioners  demurred  to  this  plea,  which  the  superior 
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cotirt  adjudged  insafficient.  Bespondents  then  answered,  de- 
nying the  facts  stated  in  the  petition.  The  superior  court 
found  all  the  facts  stated  in  the  petition  to  be  true,  except  that 
they  did  not  find  that  the  title  to  the  land  was  conveyed  to  the 
petitioners  by  said  deed  of  release  from  the  treasurer  of  the 
state;  and  found  due  on  the  mortgage  four  thousand  one  hun- 
dred and  twenty-two  dollars,  and  decreed  that  the  same  and 
interest  should  be  paid  in  two  years,  and  on  failure  that  the 
respondents  should  be  foreclosed. 

IngersoU,  for  the  plaintiffs  in  error,  contended  that  judgment 
ought  to  be  revemed:  1.  Because  no  demand  had  been  made 
for  the  money  previous  to  the  commencement  of  the  suit;  2. 
Because  no  legal  title  to  the  mortgaged  premises  is  found  in 
the  petitioners,  and  an  equitable  title  only  is  not  sufficient. 

Bradley,  tot  the  defendant  in  error,  argued  that  the  bond, 
being  payable  on  demand,  is  due  instantly,  and  a  suit  may  be 
brought  immediately  without  any  special  demand;  that  if  a 
suit  could  be  sustained  on  this  bond  immediately  upon  the 
ground  that  the  condition  thereof  had  been  broken,  then  the 
condition  of  the  deed  was  broken  also,  and  an  action  of  eject- 
ment for  the  land  on  a  petition  to  foreclose  the  equity  of  re- 
demption, would  have  lain  immediately.  Still,  if  the  money 
had  not  been  payable  immediately  without  a  special  demand, 
the  mortgagor  could  not  have  a  longer  time  than  his  life  in 
which  to  pay  it;  and  not  having  done  so,  the  condition  of  the 
deed  was  broken:  AUop  v.  HaU,  1  Boot,  346;  Go.  Litt.  208b. 
The  condition  of  the  bond  is  that  the  interest  is  to  be  paid 
annually  on  the  second  of  September;  the  plea  does  not  allege 
that  any  interest  was  paid  at  the  time  it  fell  due;  the  condition 
then  was  broken,  and  the  interest  might  as  well  never  have 
been  paid:  Esp.  Dig.  210.  The  expression  "indorsed  in  full" 
means  that  the  whole  sum  of  two  hundred  and  forty  dollars 
was  indorsed;  and  not  that  the  whole  interest  due  on  the  sec- 
ond September,  1805,  was  paid  and  indorsed;  the  interest  then 
due  was  five  hundred  and  eighty-three  dollars  and  thirty-four 
cents;  and  payment  of  a  less  sum  cannot  be  pleaded  in  full  for 
a  greater,  except  under  an  accord,  and  no  accord  is  here  stated. 

2.  As  to  the  point  that  the  petitioners  are  not  vested  with 
the  legal  estate;  a  right  to  the  money  secured  by  mortgage, 
though  not  coupled  with  the  legal  estate,  in  the  lands  mort* 
gaged,  is  a  sufficient  title  in  the  petitioner  on  which  to  found 
a  ddcree  of  foreclosure:  Williams  y.  Smith,  September  term  of 
superior  court,  Hartford  county,  1806.     That  the  legal  title 
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eannot  be  drawn  in  question  on  a  bill  to  foreclose  was  solemnlj 
decided  in  Owen  y.  Oranger,  Febraaiy  term,  1802,  Hartford 
oonnty:  2  Fow.  Mont.  1048.  The  person  holding  the  mere 
l^gal  estate  is  the  tmstee  of  him  who  has  a  right  to  the  mort- 
gage monej;  and  although  he  may  have  gained  a  release  of  the 
equity  of  redemption  from  the  mortgagor,  this  will  not  protect 
the  legal  estate  in  his  hands:  Lawrence  y.  Knapt  1  Boot,  248 
[1  Am.  Deo  42]. 

By  Oomr.    Judgment  nnanimonsly  affirmed. 


Lswis  V.  Hawlet. 

SLAXinEB,  WoBDS  AOTIONABLB  FEB  8E. — Saying  ol  a  dioTer,  whose  tmai- 
11688  it  Ib  to  purchase  cattle,  drive  them  to  market  and  sell  them,  that 
he  IB  a  hankrapt,  is  aotionahle  without  special  damage  being  proved. 

Aonox  of  slander.  The  declaration  alleged  that  the  plaintiff 
(Hawley),  for  more  than  twenty  years  had  exercised  the  trade 
and  business  of  a  drover,  and  purchaser  and  packer  of  pro- 
visions, and  had  been  in  the  constant  practice  of  purchasing 
large  droves  of  cattle  on  credit,  and  for  ready  money,  and  driv- 
ing them  to  market,  and  then  selling  the  same,  by  which  he 
made  great  profit  and^gain;  that  the  defendant,  in  the  hearing 
of  divers  people  of  this  state,  uttered  and  published  of  and 
concerning  the  plaintiff  the  following  malicious,  false  and  defam- 
toiy  words:  **  Isaac  Hawley  is  a  bankrupt,  and  is  not  able  to 
pay  his  just  debts."  That  thereby  plaintiff  has  been  greatly  in- 
jured in  his  business  and  his  credit  destroyed. 

The  defendant  pleaded  not  gmlty,  and  the  jury  found  a  ver- 
dict for  the  plaintiff.  The  defendant  then  moved  in  arrest  of 
judgment:  1.  For  irregularity  in  drawing  the  names  of  three  of 
the  jurorswhotriedthecause  from  the  boxes;  and,  2.  Insufficiency 
of  the  declaration.  To  this  motion  no  answer  was  made  in  writ- 
ing,  but  the  parties  were  heard  thereon  before  the  court  The 
first  exception  was  found  to  be  untrue,  and  the  second  was  ad- 
judged insufficient. 

IngersoU  and  8mUh,  for  the  plaintiff  in  error,  contended  that 
the  declaration  was  insufficient,  as  no  special  damages  had  been 
stated.  These  words  are  not  actionable  in  themselves,  and  if 
any  injury  has  accrued  it  must  be  stated  specially;  2.  The  mo- 
tion in  arrest  ought  to  have  been  answered;  the  settled  practice 
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of  this  court  and  propriety  requires  that  this  should  be  done. 
The  judgment  "without  such  answer  is  irregular  and  ought  to  be 
reversed.  State  ▼.  Worlhington,  decided  twenty  years  ago,  is  in 
point. 

Daggett  and  B.  M,  Sherman^  for  the  defendant  in  error,  con- 
tended: 1.  That  the  allegations  in  the  declaration  were  not  only 
sufficient  after  verdict,  but  were  more  precise  than  usual.  They 
show  that  the  plaintiff  might  have  been  subject  to  the  bankrupt 
law,  and  it  will  not  be  denied,  that  to  say  of  such  a  trader  thai 
he  is  bankrupt,  is  actionable  in  itself.  The  question  is,  has  the 
man  traded  at  all,  not  how  much  has  he  traded?  2.  To  go  into 
special  pleading  on  a  motion  in  arrest  is  a  departure  from  cor- 
rect practice.  It  is  never  done  in  Westminster  Hall,  nor  in  the 
neighboring  states.  The  practice  is  not  universal  in  this  state. 
There  are  sixteen  motions  in  arrest  reported  in  Eirbj,  and  to  no 
one  of  them  is  there  an  ansv^er. 

By  CouBT.    Judgment  unanimously  affirmed. 


State  v.  Woodruff. 

[3  DAT,  004.] 

DXSCHABOB  OF  JUBT  DC  Cbimikal  Case.— Where  the  defendant  hai 
been  pat  on  his  trial  and  the  juiy  are  nnable  to  agree  npon  a  verdict, 
the  court  can,  in  its  discretion,  even  against  the  consent  of  the  de* 
fendant,  discharge  the  jury;  and  this  will  not  be  a  bar  to  a  trial  before 
another  jury  for  the  same  offense. 

Pbosxodtion  before  a  justice,  on  the  complaint  of  a  grand 
juror,  for  unlawfully  voting.  The  complaint  stated  that  the  de- 
fendant, not  being  a  freeholder  of  the  state,  nor  a  lawful  in- 
habitant of  Durham,  nor  a  householder,  "  and  who  had  not,  on 
said  tenth  day  of  December,  a  freehold  estate  rated  in  the 
common  list  at  nine  dollars,  or  personal  estate  rated  in  the  said 
list  at  one  hundred  and  thirty-four  dollars,  and  who  had  neyer 
been  in  any  way  or  manner  qualified  to  vote  in  town  meeting, 
or  thereto  admitted  did  vote,"  etc.  A  conyiction  was  had  before 
the  justice,  and  the  defendant  appealed  to  the  county  court. 

The  case  was  first  heard  in  January,  1806;  and  the  juiy  to 
whom  it  was  committed,  after  having  had  it  several  days  under 
consideration,  could  not  agree.  The  attorney  for  the  state  pro- 
posed that  the  court  should  take  back  the  papers  and  discharge 
the  jury,  to  which  the  defendant  and  some  of  the  jurors  ob- 
jected. The  court  waited  until  the  afternoon  of  the  last  day  of 
the  session,  and  then  directed  the  jury  to  deliver  up  the  papers. 
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which  thej  aoooxdinglj  did,  and  the  cause  was  continued.  At 
the  March  term  the  cause  came  on  again  to  be  tried.  After  the 
jury  were  impaneled,  and  not  guiltj  pleaded,  an  objection  to 
the  testimony  was  taken  ore  tenus^  that  there  having  been  one 
trial  the  defendant  could  not  be  again  put  in  jeopardy;  which 
objection  was  OTcrruled.  In  the  course  of  the  trial  the  defend* 
ant,  to  show  that  he  was  qualified  to  vote  in  said  town  meeting, 
offered  in  evidence  a  deed  of  a  certain  piece  of  land,  dated 
October  13, 1804,  accompanied  with  proof  that  he  immediately 
took,  and  had  ever  since  retained  possession,  and  that  the  land 
was  ratable  at  more  than  nine*  dollars  in  the  common  list. 
This  evidence  being  objected  to  by  the  attorney  for  the  state, 
the  court  excluded  it  on  the  ground  that  it  was  irrelevant,  inas- 
much as  the  land  was  not  in  the  defendant's  list  for  the  year 
in  which  he  was  charged  with  voting  illegally.  The  jury  found 
the  defendant  guilty,  and  judgment  was  rendered  against  him. 

On  a  writ  of  error  to  the  superior  court  the  judgment  of 
the  county  court  was  reversed,  on  the  ground  that  it  is  a  per- 
son's owning  real  estate  to  the  amount  of  nine  dollars,  as  rated 
in  the  common  list,  which  qualifies  him  to  vote  in  a  town 
meeting,  and  not  his  being  rated  for  it  liy  having  put  it  into 
his  list. 

Daggett  and  Ootdd,  for  the  plaintiff  in  error.  1.  The  former 
proceedings  in  January,  1806,  are  relied  upon,  by  the  defendant 
in  error,  as  showing  that  the  court  had  not  jurisdiction,  or  were 
precluded  from  trying  the  case  again.  To  this  it  may  be  an« 
awered  that  the  objection  was  taken  ore  tenus,  whereas,  if  avail- 
able at  all,  it  shoidd  have  been  pleaded:  Boche^a  case.  Leach's 
Cro.  Ca.  138;  Foster's  0.  L.  16.  In  any  view  it  could  not  sup- 
port an  objection  to  the  admission  of  evidence.  Advantage  of 
a  former  acquittal  could  not  be  taken  oretenus;  nor  could  a 
former  conviction  be  thus  available:  4  Bl.  Com.  886. 

The  question,  upon  the  merits  of  this  objection,  is,  can  the 
ease  be  tried  again  by  another  jury,  afterthe  first  jury  had  been 
discharged  because  they  could  not  agree  upon  a  verdict  f  It  is 
a  fair  presumption  that  the  first  jury  were  not  unnecessarily  dis- 
charged. "We  must,"  says  Lord  Ellenborough,  ''give  credit 
to  the  court  below  for  having  exercised  its  jurisdiction  soundly:" 
6  East,  83.  Besides  it  appears  the  jury  were  not  discharged  till 
the  last  day  of  the  court. 

That  the  juxy  should  be  discharged,  where  they  have  had  a 
case  long  under  consideration,  and  have  been  unable  to  agree,  is 
a  matter  of  such  general  convenience  that  nothing  but  the  most 
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uettled  rule  of  law  ought  to  prevent  its  being  done.  The  didufn 
in  Garthew,  466,  that  at  oommon  law,  the  jury  can  be  discharged 
of  the  issue  in  any  case,  without  the  consent  of  the  prisoner,  nor 
in  capital  cases  with  it,  if  erer  uttered,  is  false  in  both  its 
parts.  That  the  jury  may  be  discharged  in  capital  cases,  see  2 
Hawk.  P.  C.  622,  sixth  edit. ;  Kinloch'a  case,  1  THls.  157,  S.  C. 
Foster  16;  Wedderbum'a  ease,  Foster,  22.  That  in  cases  not 
capital  the  prisoner's  consent  is  not  necessaiy,  see  Dr.  and  St. 
171;  Ferraris  case,  T.  Baym.  84;  Foster  27,  28,  31,  32,  33;  2 
Hawk.  P.  C.  622.  In  most  of  the  cases  in  which  it  has  been 
h(jld  that  the  jury  could  not  be  discharged,  the  only  reason  for 
discharging  them  was  that  the  prosecutor  was  not  prepared 
with  eyidence;  none  are  the  cases  where  the  jury  could  not 
agree. 

The  rule  is  not,  that  one  cannot  be  twice  tried  or  put  on  trial 
for  the  same  offense;  but,  that  **  nemo  bispuniri,  4  Co.  43;  nor 
be  twice  put  in  jeopardy  of  his  life:  Foster  23;  1  Wils.  157. 
The  defendant  in  this  case  was  not  tried  twice;  to  try  is  to  bring 
to  the  test;  and  this  cannot  be  done  without  a  determination  of 
the  suit. 

A  right  to  discharge  the  jury  implies  that  the  defendant  may 
be  twice  put  on  trial:  2  Hal.  P.  C.  297;  2  Hawk.  P.  C.  627; 
WoodfaWs  case,  5  Burr.  2661;  Ihe  People  y.  Barret,  2  Caines, 
100,  post,  239.  New  trials  in  cases  of  misdemeanors  have  been 
granted  against  the  defendant:  4T.  B.  753;  6  Id.  20;  and  for  the 
defendant,  for  any  reasonable  cause:  4  BL  Oom.  861.  That  a 
Jury,  unable  to  agree,  may  be  dischai^ed,  and  the  defendant  after- 
ward brought  to  trial  before  another  jury,  has  been  establidied 
in  New  York  after  a  full  and  able  discussion:  People y.  OlooU,  2 
Johnson's  Cases,  801  (1  Am.  Dec.  168). 

2.  But  the  principal  question  is,  whether  the  deed  of  the  land, 
not  rated  in  the  defendant's  list  was  admissible.  It  is  said  that 
if  the  person  has  ratable  land,  though  not  actually  rated,  he 
may  vote.  But  the  reason  of  the  law  forbids  this  construction. 
It  undoubtedly  was  intended  that  those  who  vote  to  tax  others 
should,  uno  flaiu,  tax  themselves.  Exempts  may  not  vote: 
Stat.  403,  edit.  1796.  Having  taxable  property  is  a  necessary 
part  of  the  qualification,  but  the  gOTeming  reason  is,  having  it 
taxed.  The  statute  relative  to  the  admission  of  freemen  re- 
quires  personal  property  actually  rated  in  the  voters-list:  Stat. 
217,  edit.  1796.  So,  also,  the  statute  concerning  societies:  Id. 
403;  and  that  relating  to  towns:  Id.  415. 

The  case  of  Staie  v.  Doane,  2  Boot,  453,  in  which  it  was  said 
that  the  property  of  jurors  need  not  be  rated,  is  not  applicable; 
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1.  The  statutes  are  not  in  pari  materia;  jurors  are  not  voters  of 
taxes;  2.  Their  independence  and  verdict  are  not  influenced  by 
the  actual  rating  of  their  property,  but  by  their  having  property 
that  is  ratable;  3.  The  opinion  in  that  case,  upon  this  point,  was 
obiter.  The  proposition,  that  the  deed  should  have  been  ad- 
mitted as  evidence  of  a  part  of  the  qualification,  cannot  be  sus- 
tained; the  qualification  is  one  entire  thing,  consisting  of  two 
facts  dependent  on  each  other;  neither  is  competent  without 
the  other. 

Euniington,  for  the  defendant  in  error,  submitted,  without 
argument,  the  question  as  to  the  power  to  discharge  the  first 
jury,  and  bring  the  defendant  to  a  second  trial  before  another; 
and  as  to  the  second  question,  contended  that  it  was  the  having 
ratable* property,  although  not  actually  rated,  that  entitled  a 
person  to  vote  at  the  town  meeting.  That  the  legislature  did 
not  intend  that  liability  to  taxation  was  a  necessary  incident  to 
the  right  of  voting;  freemen,  though  paupers,  are  allowed  to 
vote.  That  were  this  the  intention,  the  amount  of  property 
requisite  would  have  been  the  same,  whether  real  or  personal. 
That  the  legislature  meant  to  admit  those  who,  by  lawful  resi- 
dence, and  the  possession  of  the  property  specified  at  the  time 
of  voting,  exhibited  that  evidence  of  their  industiy  and  interest 
faa  the  welfare  of  society.  That  the  list  was  not  the  prescribed 
evidence  of  the  property  entitling  a  person  to  vote;  were  this 
the  true  principle,  a  pauper,  by  giving  in  a  list,  might  thereby 
vote.  The  statute  relating  to  freemen  does  not  countenance  the 
idea  that  those  only  shall  vote  who,  at  the  time  of  voting,  are 
liable  to  be  taxed  for  the  property  by  which  they  are  qualified; 
nor  does  the  act  respecting  societies  warrant  any  other  infer- 
ence than  that  it  is  the  amount  of  property  and  not  its  listing 
that  qualifies.  That  State  v.  Doane  has  construed  the  act  rela- 
tive to  jurors,  in  which  the  phrase  is  *'  shall  have  a  freehold  es- 
tate rated  in  the  general  list  at  nine  dollars  or  more,"  and  it  is 
immaterial  to  the  merits  of  that  decision  that  the  objection  it 
was  calculated  to  remove  was  groundless,  and  not  presented  by 
thefact^ 

By  GovBT.  Judgment  unanimously  reversed,  on  the  ground 
that  the  qualification  required  by  statute  is  the  having  a  free- 
hold efstate  actually  rated  in  the  common  list  at  nine  dollars; 
and  that  the  having  such  estate  ratable  in  the  list  at  that  sum  is 
not  oKvlBcient.  

T>ii?  caae  is  cited  as  to  this  point  in  3  Wharton's  Cs,  L.,  aea  8169,  and 
also  fjj  t  Bishop's  Or.  L.,  sec.  1033. 
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Gbick  €k>K8iDBBKD  A  BiLL  OF  ExcHANOB.— Bank  ciheeki  we  oooflldnvl 
as  inland  biOa  of  exchange,  and  may  be  declared  on  aa  aaolu 

HoLDEB  Need  Not  Pbovb  Consideration.— The  holder  of  a  bank 
check  or  bill  is  prima  fade  the  rightful  owner,  and  is  not  bound  te 
prove  a  consideration,  unless  circumstances  of  suspicion  appear. 

FBxsentmbnt  fob  Payment.— The  holder  of  a  check  is  bound  to  use 
due  diligence  in  obtaining  the  money,  and  must  present  it  and  demand 
payment  within  a  reasonable  time. 

AonoN  of  assumpeit.  The  deolaration  contained  three  counts: 
1.  For  money  had  and  received  to  the  use  of  the  plaintiff;  2. 
For  money  paid,  etc.;  3.  On  an  inaimui  compuiaasent.  The  de- 
fendant pleaded  non-assumpsit. 

The  case  was  tried  at  the  New  York  circuity  the  twenty-thiid 
December,  1800,  before  Lewis,  J.  The  plaintiff  introduced  in 
evidence  a  check  drawn  by  the  defendants,  in  the  handwriting 
of  Armstrong,  as  follows: 

*'  Cashier  of  the  bank  of  New  York,  pay  to  W.  &  J.  0.,  or 
bearer,  twenty-five  hundred  dollars.  New  York,  the  twelfth  of 
April,  1796.  Abubtbong  &  Babnwall." 

The  defendants  objected  to  the  check  as  evidence,  under  the 
counts  in  the  declaration;  that  it  was  an  inland  bill,  and  ought 
to  have  been  declared  on  as  such,  and  insisted,  however,  that 
the  plaintiff  ought  to  prove  that  payment  had  been  demanded 
at  the  bank.  It  was  proved  that  on  the  day  the  check  was 
drawn,  check&^of  the  defendants  on  the  same  bank,  to  the 
amount  of  three  thousand  five  hundred  dollars,  had  been  paid, 
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and  at  the  hour  of  closing  the  bank  basiness  there  waa  a  sum 
of  four  hundred  dollars  to  defendants'  credit;  that  the  defend- 
ants were  merchants  of  credit,  and  were  in  the  daily  practice  of 
paying  money  into  and  drawing  it  out  of  the  bank  until  the 
dissolution  of  their  partnership,  on  the  second  of  July,  179ft. 
It  was  also  proved  that  the  defendants  never  had  any  consider- 
ation for  the  check,  which  was  lent  to  one  Pfister  &  Macomb, 
for  their  accommodation,  and  had  been  transferred  by  them 
through  a  broker  to  the  plaintiff.  Under  instruction  of  th 
court  the  jury  found  a  verdict  for  the  plaintiff. 

A  motion  was  made  at  the  last  term  to  set  aside  the  verdict^ 
and  for  a  new  trial. 

ffamUton,  for  the  defendants. 

B.  lAvingsUm^  for  the  plaintiff. 

Badgliff,  J.  Three  objections  are  made  on  the  part  of  the 
defendants:  1.  That  the  check  could  not  be  given  in  evidence 
under  any  of  the  counts  in  the  declaration;  2.  That  it  was  in- 
cumbent on  the  plaintiff  to  show  that  he  came  lawfully  into 
possession  of  it;  3.  That  the  plaintiff  ought  to  have  presented 
the  check  and  demanded  payment  at  the  bank. 

With  respect  to  the  first  objection^  considering  the  check 
either  as  a  bill  of  exchange,  or  a  draft  of  any  other  description, 
the  plaintiff  would  be  equally  entitled  to  give  it  in  evidence 
under  the  money  counts.  It  appears  to  be  settled  in  practice, 
1  Salk.  283;  Str.  725;  Burr.  1516;  6  T.  R.  123;  Chittj,  190, 
197,  that  the  payee  of  a  promissory  note  or  bill  of  exchange 
may,  as  against  the  maker  or  drawer,  declare  for  money  lent 
and  give  the  note  or  bill  in  evidence.  In  the  present  instance 
the  bill  or  check  was  payable  to  bearer,  and  the  plaintiff^ 
whether  the  first  or  a  subsequent  bearer,  stands  in  the  same 
relation  as  the  payee  of  any  other  bill. 

The  second  objection  is  also  untenable.  Whatever  may 
formerly  have  been  supposed  to  be  the  rule  on  this  subject,  I 
think  that  the  necessity  of  showing  that  the  possessor  is  law- 
fully entitled  to  the  bill,  has  been  properly  dispensed  with. 
The  holder  must  prima  fade  be  deemed  to  be  the  rightfu} 
owner:  Chitty,  51;  1  Burr.  1516;  and  it  has  accordingly  been 
held  that  he  need  not  prove  a  consideration  except  where  cir- 
cumstances of  suspicion  appear. 

The  third  objection  appears  to  be  more  important.  A  check, 
although  generally  received  as  cash  when  given  in  payment,  is 
in  form  and  reality  a  bill  of  exchange.      It  possesses  all  the 
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requisitos  of  a  bill,  and  has  been  treated  as  such.  It  has  been 
held  to  be  negotiable,  and  may  be  declared  upon  as  a  bill  of 
exchange:  Ohittj,  16;  7  T.  B.  424.  It  is  therefore  necessaiy 
to  be  presented  for  payment,  and  is  generally  subject  to  the 
same  rales.  The  draft  itself  implies  that  payment  is  to  be 
demanded  of  the  drawees.  The  person  who  takes  it  receiyes  it 
on  that  condition.  It  is  not  a  direct  promise  to  pay  by  the 
drawer,  as  by  the  maker  of  a  promissory  note;  but  the  drawer 
undertakes  that  the  drawee  shall  accept  and  pay,  and  is  answer- 
able only  in  case  of  his  failure.  It  is  accordingly  considered 
not  as  due  from  him  until  such  demand  be  made  and  the 
drawer  refuse  payment. 

The  cases  on  this  subject,  it  is  true,  relate  to  checks  drawn 
on  private  bankers;  but  I  see  no  difference  in  principle  be- 
tween the  case  of  an  individual  banker  and  an  associated  cor- 
poration of  bankers.  The  general  reasons  are  the  same, 
although  the  probability  of  a  loss  by  the  failure  of  the  latter  is 
more  remote.  On  the  evidence  there  may  be  a  doubt  whether 
the  defendants  had  sufficient  funds  in  the  bank  on  that  day  for 
the  payment  of  the  draft.  The  want  of  funds  may  excuse  the 
want  of  notice  of  non-payment,  but  it  cannot  be  a  reason  to 
dispense  with  the  demand  of  payment  The  drawees,  without 
funds,  might  have  paid  it  for  the  honor  of  the  drawers.  A  de- 
mand is  still  necessaiy,  and  it  is  after  the  dishonor  of  the  draft 
only  that  the  holder  can  require  payment  from  the  drawi'r.  It 
is  unnecessary  in  the  present  case  to  decide  within  what  time 
such  demand  ought  to  be  made,  or  what  would  be  the  effect  of 
presenting  the  draft,  even  at  this  day.  If  such  had  been  the 
case,  other  circumstances  might  have  come  into  view,  and  pre- 
sent a  question  which  it  is  not  now  material  to  examine.  On 
the  whole  I  am  of  opinion  that  a  new  trial  ought  to  be  granted 

E£NT,  J.  Checks  are  substantially  the  same  as  inland  bills, 
and  are  negotiable  like  inland  bills,  payable  to  bearer:  Ohitty, 
16,  17, 109.  Lord  Kenyon,  in  a  late  case,  Boem  et  al.  v.  Ster- 
ling  etal,y  7  T.  B.  23,  said  he  was  satisfied  there  was  no  dis- 
tinction between  checks  and  bills;  and  in  that  case  the  cheek 
was  declared  on  as  a  bill  of  exchange;  and  so  it  was  also  in  the 
case  of  Oraniy.  Vaughan,  3  Burr.  1516;  Bl.  Bep.  485;  in  which 
it  is  called  a  cash  or  note  bill.  A  check  has  all  the  requisites 
of  a  bill  of  exchange.  Coming  within  the  general  rules  of 
bills,  the  holder  of  the  check  in  question  was  bound  to  prove  a 
demand,  or  due  diligence  to  get  the  money  of  the  bank  on 
whom  the  check  was  drawn.    The  bank  was  first  to  be  resorted 
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to,  and  the  drawers  of  the  check  were  only  to  come  in  aid  of 
ihe  default  of  the  bank.  In  the  cases  of  Orani  y.  Vaughan,  and 
Boem  et  al.,  to  which  I  haye  already  alluded,  the  holders  of 
the  checks  first  demanded  payment  of  the  bankers  on  whom 
they  were  drawn,  and  then  they  resorted  to  the  drawer.  It 
«eems  to  be  admitted  on  aU  hands  that  a  banker's  check  must 
be  presented  for  payment  within  a  reasonable  time,  otherwi^ 
the  holder  takes  upon  himself  the  risk  of  the  banker's  respon- 
sibility; and  then  says  one  of  the  cases,  1  Ld.  Baym.  743,  if  a 
banker  will  not  pay  it,  it  will  charge  him  who  gaye  the  note. 
This  uniyersal  admission  seems  to  be  pretty  decisiye  to  show 
that  it  is  the  duty  of  the  holder  to  present  it  for  acceptance. 

Ooldsmiths'  or  bankers*  notes  to  which  checks  haye  been 
likened  are  seldom  now  used,  but  haye  been  superseded  by  the 
introduction  of  checks,  which,  on  account  of  their  being  pay- 
able on  demand,  are  considered  as  cash,  and  like  bankers' 
-checks  are  transf errable  by  deliyeiy  and  are  goyemed  by  the 
same  laws  and  rules  as  bills  of  exchange.  So  long  ago  as  the 
time  of  Lord  Holt,  7  Ld.  Baym.  145;  1  Salk.  132,  Goldsmith's 
Inlls  were  held  to  be  goyemed  by  the  rules  of  failLi  of  exchange, 
■and  if  the  money  be  demanded  in  a  reasonable  time  and  not 
paid,  it  will  charge  him  who  gaye  the  bill.  A  check  is  not  due 
until  demanded,  and  eyen  independent  of  authority;  I  consider 
this  to  be  the  import  and  nature  of  the  agreement.  The  drawer 
undertakes  specially  that  the  money  shall  be  paid  by  the  person 
on  whom  the  check  is  drawn,  and  the  money  is  supposed  to  be 
4ippropriated  for  that  purpose  in  the  drawee's  hands. 

It  would  be  unreasonable  and  contrary  to  the  agreement  for 
the  holder,  instead  of  resorting  to  the  fund  in  the  hands  of  the 
^b»wee,  to  make  his  demand  promptly  and  in  the  first  instance 
of  the  drawer  himself.  The  drawer  may  not  haye  the  means  of 
payment  except  from  the  fund  pointed  out,  and  that  fund  may 
be  at  a  distance,  and  in  the  meantime  his  credifc  will  suffer  by 
drawing  a  check  which  he  cannot  instantly  pay.  He  must  not 
be  understood  as  promising  to  pay  except  upon  the  default  of 
the  drawee,  and  as  Holt,  C.  J.,  obseryes  in  tiie  case  of  Ib^U 
y.  Lewis,  1  Ld.  Baym.  743,  if  the  payee  does  not  like  the  check 
•or  that  mode  of  payment,  he  ought  to  refuse  it,  but  haying 
accepted  it,  it  is  at  his  peril. 

In  the  present  case  there  is  no  such  demand  proyed;  nor  i 
there  anything  so  peculiar  in  this  case  as  to  take  it  out  of  the 
general  rule.    It  cannot  be  considered  as  a  check  fraudulently 
«bawn  without  effects  in  the  hands  of  the  banker.    The  pre- 
Aic  Dso.  yoL.  n— • 


130  Patrick  v.  Ludlow.  [New  York« 

Bomption  is,  that  the  check  would  have  been  paid  if  diligentlj 
presented.  At  least  theie  is  not  evidence  sufficient  to  justify 
a  resort  to  the  drawer,  without  having  made  the  experiment. 

On  the  ground,  therefore,  of  a  vrant  of  proof  of  a  demand  at 
the  bank,  I  am  of  opinion  the  evidence  did  not  warrant  the 
verdict,  and  that  it  ought  to  be  set  aside,  with  costs  to  abide 
the  event,  it  having  arose  from  the  misdirection  of  the  judge. 

Liwis,  0.  J.,  dissented. 


Patrick  v.  Ludlow. 

[SJonMH^aMHilO.] 

OomTBDcnoK  or  Wobds  '*at  aitd  fbom"  or  Pouor.  —The  wmds 
'*at  and  from  "  in  a  policy  on  goods,  means  from  the  time  the  goods 
aie  laden  on  board  the  veasel;  but  applied  to  a  ship,  they  mean  the 
period  of  her  stay  in  the  port  from  the  time  of  her  arrivaL 

DbvLLHOK. — ^The  master  of  a  veasel  received  information  that  French  pri- 
vateers were  cmising  in  the  windward  passage,  and  in  the  nsual 
route  from  Surinam,  he,  therefore,  determined  to  take  the  leewatd 
paaage,  and  touched  at  Demarara  to  take  the  protection  of  a  British 
convoy  then  about  to  sail;  but  a  few  hours  after  his  arrival  there,  the 
vessel  was  driven  to  sea  in  a  gale  of  wind  and  afterward  continued  her 
voyage  without  convoy,  and  was  captured  by  a  French  privateer.  This 
was  held  not  to  be  a  deviation,  as  the  master  had  acted  bona  fidt^  and 
with  the  sole  view  of  avoiding  danger,  and  to  seek  the  safest  course 
home. 

AonoK  on  a  policy  of  insurance  on  goods,  on  board  the 
schooner  Sally,  at  and  from  Surinam  to  Fredericksburg,  in 
Virginia,  beginning  the  adventure  from  the  lading  of  the  goods 
on  board  at  Surinam.  The  policy  v^as  dated  the  twenty-sev- 
enth September,  1799.  The  cause  was  tried  at  the  New  York 
sittings  in  June,  1801,  before  Lewis,  J.  On  the  twenty-sixth 
August,  1799,  the  schooner  sailed  from  Surinam  on  the  voyage 
insured.  About  five  days  before  she  sailed,  the  master  was 
informed  by  a  Danish  captain,  that  on  his  passage  from  St. 
Thomas,  he  had  met -with  French  privateers,  and  the  master 
of  the  Sally,  accordingly,  thinking  it  would  be  unsafe  to  go  to 
windward,  as  that  would  lead  him  in  the  track  of  the  privateers, 
and  hearing  that  there  was  an  English  convoy  about  to  sail 
from  Demarara,  thought  it  advisable  to  get  under  its  protec- 
tion, and  BO  determined  to  touch  at  Demarara.  On  the  twenty- 
ninth  of  August  the  Sally  arrived  at  Demarara.  About  four 
hours  after,  she  parted  her  best  bower  cable,  in  a  violent  squall 
of  wind,  and  was  forced  to  sea  without  waiting  for  the  convoy. 
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On  the  third  September,  she  was  captured  bj  a  French  pri- 
Tateer  and  carried  into  Gnadaloupe,  where  the  vessel  and  cargo 
were  condemned.  The  route  the  Sally  took  homeward,  and 
which  the  convoy  would  also  have  pursued,  to  wit:  the  leeward 
passage,  and  through  the  sail  rock  passage,  was  a  route  very 
frequently  taken  by  American  masters  on  their  return  from 
Surinam  to  the  United  States. 

It  appears,  that  the  schooner  left  Fredricksbuig  in  April, 
1799,  and  arrived  at  Surinam  in  June.  The  master  finding  the 
markets  low  at  Surinam,  went,  by  direction  of  the  supercargo, 
to  Demarara,  where  the  supercargo  died,  having  sold  the  greater 
part  of  the  cazgo.  The  master  received  payment  for  the  cargo 
in  specie,  and  returned  to  Surinam  to  obtain  a  homeward  cargo. 
The  schooner  continued  at  Surinam  until  the  twenty-ninth 
August,  when  she  sailed  on  her  homeward  voyage,  as  above 
mentioned.  About  two  days  before  the  schooner  left  Demaraza, 
there  was  a  British  sloop  of  war  cruising  off 'the  coast,  and 
sailed  from  thence  with  the  few  vessels  there  to  join  a  convoy  at 
Martinque,  for  England.  The  master  of  the  Sally  did  not 
know  whether  there  was  any  armed  vessel  at  Demarara  when  he 
arrived  there  the  second  time,  to  serve  as  convoy.  He  intended 
to  wait  to  be  informed  by  boats,  without  going  up  the  river. 
There  was  no  public  notice  at  Surinam  of  any  convoy  being  at 
Demarara  when  the  Sally  left  Surinam.  The  only  information 
the  master  had  was  from  the  captain  of  a  British  schooner  from 
Martinique.  There  was  a  British  fleet  at  Surinam  when  the 
SaUy  left  it,  but  no  British  merchantmen,  except  such  as  came 
with  troops. 

To  this  evidence,  on  the  part  of  the  plaintiff,  there  was  a 
demurrer;  and  the  question  was,  whether,  in  judgment  of  law, 
it  was  sufiQlcient  to  entitle  the  plaintiff  to  recover. 

B.  Livingsion,  for  the  plaintiff. 

Pendleton  and  Hariaon^  for  the  defendant. 

BADCLirF,  J.  Two  points  are  insisted  on  by  the  defendant: 
1.  That  the  policy  commencing  at  and  from  Surinam  reaches 
back  to  the  first  arrival  of  the  schooner  there,  and  attached 
before  the  intermediate  voyage,  which  was  manifestly  a  deviiH 
tion,  and  that,  therefore,  the  policy  was  dischai^ed;  2.  Admit- 
ting that  the  policy  did  not  attach  till  the  last  departure  of  the 
schooner  from  Surinam,  the  voyage  in  the  leeward,  and  par- 
ticularly the  touching  and  stay  at  the  port  of  Demaiara  were 
also  deviations,  and  discharged  the  policy. 
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1.  Tiub  first  objection  would  only  apply  to  a  poliey  on  the 
ship.  A  polky  on  goods  for  any  voyage,  froBi  the  nainre  of  the 
subject,  oannot  attach  till  they  leave  the  shore  to  be  laden  on 
board.  The  zask  on  goods,  aooordisag  to  the  foxm  of  our  policies^ 
nsually  caramfnices  from  the  loading  on  boaid.  In  this 
iDstanoe  tbe  langnage  of  the  policy,  in  one  respect,  is  double. 
The  insurance  is  expressed  to  be  at  and  from  Surinam;  and  yet, 
as  in  other  policies,  describes  the  adventure  to  begin  from  and 
immediately  following  the  loading  thereof  on  board.  It,  how- 
ever, manifeBtly  cannot  i^ply  to  the  p^od  during  which  the 
iirierniediate  voyage,  with  the  outward  bound  cargo  to  Dema- 
rara,  was  perEormed.  That  voyage  cannot,  therefore,  consti- 
tute a  deviation; 

2.  It  remains  to  be  oonaidered  whether  the  route  to  the  leeward, 
or  tbe  tou(dxing  and  stay  at  the  port  of  I>emarara,  will  amount  to 
a  deviatioti.  In  determimng  on  a  demurrer  to  evidence,  it  was 
rightly  admitted  that  the  evidence  and  its  legal  results  must  be 
received  as  true.  From  the  testimony  in  this  case  there  is 
nothing  to  impeach  the  motives  of  the  captain.  He  appears  to 
have  acted  bona  fide,  and  for  tbe  security  of  all  concerned.  It 
is  well  known  that  thoee  seas  were  infested  with  privateers  at 
the  time.  The  captain  was  informed  by  the  master  of  a  Danish 
vessel,  immediately  ftom.  St.  Thomas,  that  he  had  been  twice 
boarded  by  French  privateers,  in  the  windward  passage,  and 
saw  them  in  possession  of  two  American  vessels.  This  informa- 
tion induced  the  master  to  take  the  leeward  passage,  which  it 
is  proved  is  very  frequently  taken  by  American  vessels,  and  at 
certain  times  is  necessarily  taken.  The  resolution  to  take  this 
passage,  if  not  at  all  times  proper,  was,  I  think,  under  those 
circumstances,  justifiable,  to  avoid  danger,  and  ought  not  to  be 
deemed  a  deviation. 

As  to.  the  touching  and  stay  at  Demarara,  for  the  purpose  of 
convoy,  I  think  it  also  justifiable  upon  the  evidence,  if  the  cap- 
tain had  that  object  and  no  other  in  view.  It  is  no  deviation  to 
depart  from  the  usual  course  of  a  voyage,  to  meet  with  convoy, 
in  case  of  real  danger,  or  to  seek  the  safest  way  home.  If  this 
position  wanted  authority  it  is  supported  by  Lord  Mansfield,  in 
the  case  of  Enderbyy.  Fletcher,  Park,  809  or  410, 6th  ed.  The  in- 
quiry in  such  cases,  therefore,  ought  to  be  whether  the  captain 
acted  bona  fide  and  on  reasonable  grounds.  In  this  instance  he  did 
not  know  of  there  being  a  convoy  at  Demaraza,  but  he  was  in- 
formed by  the  captain  of  a  British  schooner  from  Martinique,  who 
came  down  with  the  British  fleet  which  took  Surinam,  and  a  brig 
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had  aotoallygoxie  to  Demaisra  for  convoy.  It  farther  appears  that 
the  expected  convoy  was  to  pursue  the  route  intended  by  the 
captain.  On  this  evidence,  and  considering  the  relative  situation 
of  Demaxara,  I  think  there  was  reasonable  cause  to  stop  there 
to  look  for  convoy,  and  sufficient  ground  for  the  jury  to  believe 
that  in  doing  this  the  captain  acted  with  good  faith  and  exjusta 
eau9a.  If  the  jury  would  be  authorized  to  make  this  conclusion 
we  must  consider  it  as  admitted  by  the  demurrer,  and,  of  course, 
there  ought  to  be  judgment  for  tiie  plaintiff. 

Eest,  J.  The  loss  in  this  case  was  considered  as  sufficiently 
established  by  the  capture.  The  only  question  is,  whether  the 
defendant  was  not  discharged  by  reason  of  a  deviation,  arising, 
first,  from  going  to  Demarara,  by  direction  of  the  supercargo, 
to  sell  the  outward  cargo;  and,  secondly,  from  going  there  on 
the  return  voyage  to  seek  for  convoy. 

1.  The  first  charge  of  deviation  is  of  no  avaU,  because  the 
policy  had  not  then  attached.  The  policy  was  on  the  home- 
ward cargo,  beginning  from  the  lading  of  the  goods  on  board, 
at  Surinam.  As  soon  as  the  goods  were  on  board  the  poHoy 
attached,  as  well  while  the  vessel  was  at  as  on  her  return  from 
Surinam.  But  we  cannot  intend  from  the  proofs  that  the  home- 
ward cargo  was  laden  on  board  until  the  return  of  the  vessel 
from  her  first  visit  to  Demarara,  for  she  went  there  to  sell  her 
cargo,  and  the  greater  part  was  sold  there,  and  the  proceeds 
thereof  received  in  cash,  when  she  returned  to  Surinam  to 
obtain  a  homeward  cargo. 

The  true  rule  on  this  subject  is  that  at  and  from,  when  ap- 
plied to  a  ship,  includes  the  period  of  her  stay  in  the  port  from 
the  time  of  her  arrival  there.  But  at  and  from,  when  applied  to 
goods,  means  from  the  time  those  goods  are  put  on  board  the 
vessel; 

2.  With  respect  to  the  other  charges  of  deviation,  the  ques- 
tion is,  was  the  going  to  Demarara  to  seek  for  convoy  a  depart- 
ure, without  necessity  or  any  reasonable  cause,  from  the  regular 
and  usual  course  of  the  voyage  insured?  It  is  in  proof  that  the 
master  had  reason  to  fear  he  i^ould  meet  with  French  privateers 
if  he  pursued  the  windward  passage  home,  and  that  the  leeward 
passage,  which  he  took,  was  very  frequently  adopted  by  Amer- 
ican vessels,  on  their  return  from  Surinam,  and  in  particular 
situations  of  winds  and  currents,  was  necessarily  taken.  So 
far,  I  think,  the  jury  might  well  have  inferred  that  taking  the 
leeward  passage  was  no  deviation.  The  touching  at  Demarara, 
which  must  be  considered  a  small  deviation  from  the  regular 
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course,  was  for  the  purpose  of  seeldiig  the  protection  of  an 
English  conToj,  as  the  master  had  heard  from  the  captain  of  a 
British  schooner  from  Martinique  that  such  a  conyoy  was  about 
sailing  from  Demarara.  A  deviation,  if  done  to  avoid  an  enemy 
or  to  seek  for  a  conyoy,  is  justifiable. 

It  is  no  deviation  to  go  out  of  the  way  to  avoid  danger.  It  is 
in  every  such  case  a  matter  of  fact  whether  the  captain  acted 
fairly  and  bona  fide,  according  to  the  best  of  his  judgment,  and 
had  no  other  motive  or  view  but  to  come  the  safest  way  home, 
or  to  seek  for  convoy.  I  think  the  testimony  offered  led  to 
this  conclusion,  and  that  the  jury  might  well  have  made  it  from 
the  testimony;  and  on  demurrer  to  evidence,  every  such  con- 
clusion is  to  be  admitted. 

I  am  of  opinion,  therefore,  that  judgment  ought  to  be  given 
for  the  plaintiff  for  the  damages  assessed. 

Lewis,  0.  J.,  was  of  the  same  opinion. 
Judgment  for  the  plaintiff. 

In  KembU  v.  Bowne,  1  Gaines,  75,  an  action  was  broii£^t  on  a  policy  ex« 
pressed  to  be  ''at  and  from  Point  Petre,  Goadalonpe,  to  Saint  Thomas, 
begimiing  the  adventure  at  and  from  Guadaloupe,  and  to  oontinae  until 
her  arrival  at  St  Thomas,  and  there  safely  moored."  It  was  held  that 
"at  and  from"  mean  the  day  on  which  she  is  mentioned  to  be  there,  and 
the  policy  takes  effect  from  that  time.  To  the  same  point  SmUh  v.  SUbibaehf 
2  Gaines,  158.  A  vessel,  cargo  and  freight,  being  insured  "  at  and  from" 
a  foreign  port,  the  vessel  sailed  thence  was  found  leaky,  put  back,  was 
repaired  and  sailed  again.  It  was  held  that  the  insurer  was  liable  while 
the  vessel  was  in  port,  after  her  return  to  port,  and  for  the  subsequent 
voyage:  Taylor  v.  Lowell,  3  Mass.  331;  MarehamU^  Ina,  Co.  v.  Cktpp,  11 
Pick.  56. 

In  the  case  of  Oarrigues  v.  Coxe,  1  Binn.  592  {poti  — ),  the  words  "at  and 
from  Gape  St.  Francois,"  in  a  policy  on  a  ship,  were  held  to  import  that  the 
risk  attached  "  after  she  had  been  moored  safely  twenty-four  hours  at  that 
port."  In  MoUeuxY,  London  Ass,  Co,,  1  Atk.,  Lord  Hardwicke  held  that  the 
words  *'  at  and  from  Bengal  to  England,"  included  the  first  airival  of  the 
vessel  at  Bengal 
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[8  Jownoitu  Caces,  S9.] 

Ck)NTRACT  Void  as  against  Pubuc  Poucy.— The  land  of  A.  waa  ad- 
vertised for  sale,  on  an  execution  in  favor  of  B.  G.,  who  had  pur- 
chased the  land  subsequent  to  the  judgment,  without  knowledge  of 
such  judgment,  agreed  with  B.  at  the  sale  that  if  he  would  not  bid 
against  him,  he  would  pay  him  the  amount  of  his  execution,  and  give 
him  his  note  for  the  further  sum  of  one  hundred  and  fifty  doUara,  and 
B.  sgreed  to  these  terms,  and  did  not  bid  at  the  sale.    In  an  action  on 
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the  note  against  C.  by  the  second  indorsee,  to  whom  it  was  transferred 
after  matnrity,  and  with  a  knowledge  of  the  circumstances  under  which 
it  was  given,  it  was  held  that  the  consideration  of  the  note  might  be 
inquired  into;  and  the  consideration  being  in  this  case  unoonsdentioiiSy 
and  against  public  policy,  the  note  was  void. 

Action  on  seven  promissory  notes  made  by  defendant  and  one 
Noble,  payable  on  the  first  October,  ITQS,  to  John  Ward  or 
order,  and  bearing  date  March  9,  1798.  Ward  indorsed  the 
notes  in  blank. 

The  case  was  tried  at  the  Herkimer  drcuit  before  Badguff,  J. 
It  appeared  that  Samuel  Jones,  the  father  of  the  plaintiff,  had 
obtained  judgment  and  execution  against  one  Egleston,  whose 
lands  were  advertised  for  sale  in  March,  1798.  The  lands  had 
been  previously  sold  for  a  valuable  consideration  by  Eglsston  to 
the  defendant  and  Noble,  but  subsequently  to  the  judgment,  and 
without  knowledge  of  it  by  them.  Jones  attended  at  the  time  of 
the  proposed  sale,  and  the  defendant  and  Noble,  in  order  to  secure 
themselves,  entered  into  negotiation  with  Jones,  and  to  induce 
him  to  desist  from  bidding  against  them,  offered  to  pay  him  the 
amount  of  the  execution,  and  the  further  sum  of  one  hundred 
and  fifty  dollars,  the  amount  of  the  notes  in  question.  The 
terms  were  accepted,  and  Jones  said  at  the  time  that  he  had  a 
further  debt  against  Egleston,  and  had  been  at  considerable 
trouble  and  expense  in  obtaining  the  judgment.  *  Jones  did  not 
bid,  and  the  defendant  and  Noble  purchased  the  land  at  the 
sale  for  the  amount  of  the  execution,  which  they  paid  to  Jones, 
and  for  the  further  sum  of  one  hundred  and  fifty  dollars.  John 
Ward,  by  agreement  of  the  parties,  gave  his  note  to  Jones,  and 
the  defendant  and  Noble  gave  the  present  notes  to  Ward  as  a 
counter-security  to  Mm.  In  April,  1798,  Ward  indorsed  the 
present  notes  to  Jones  in  blank,  and  the  latter  gave  up  Ward's 
notes  in  exchange.  In  May,  1799,  the  plaintiff  obtained  the 
notes  from  Jones,  his  father,  knowing  the  consideration  for 
which  they  were  given,  and  the  drcumstances  under  which  they 
were  obtained. 

G[lie  question  reserved  upon  these  facts  was,  whether  the  con- 
^deration  of  the  notes  was  valid,  and  the  plaintiff  entitled  to 
recover. 

Ormodd,  for  the  plaintiff. 
Gold^  for  the  defendant. 

Badcliff,  J.  In  this  case  several  questions  have  been  raised: 
1.  Whether  there  existed  any  consideration  for  the  notes  on 
irhich  the  action  is  brought,  or  whether  the  contract  was  a 
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nudum  pactum;  2.  Whether  the  consideration  was  lawfal;  3. 
Wliether^  if  lawful  in  itself,  an  undue  advantage  was  not  takea 
of  the  defendant's  situation,  and  the  demand,  therefore,  uncon- 
scientious. 

If  any  one  of  these  points  be  decided  in  favor  of  the  defend- 
ant, there  is  no  doubt  but  the  plaintiff  ought  to  be  affected  hy 
it;  for  Ward,  the  person  to  whom  the  notes  were  originaUj 
given,  was  a  nominal  party  only.  Samuel  Jones,  the  father  of 
tiie  plaintiff,  was  the  real  party;  and  the  notes  were  received 
by  the  plaintiff  from  him  when  they  were  overdue,  and  with  full 
notice  of  the  consideration  and  the  circumstances  under  which 
ihey  were  given.  The  plaintiff  is,  therefore,  to  be  deemed  aa 
standing  in  the  same  light  with  the  original  payee  of  the  notes. 

As  to  the  first  question,  I  think  the  contract  was  not  void, 
merely  for  the  want  of  consideration.    It  is  not  essential  that, 
the  consideration  should  import  a  certain  gain  or  loss  to  either 
party.    It  is  sufficient  if  the  party  in  whose  favor  the  contract 
is  made,  foregoes  some  advantage  or  benefit,  or  parts  with  a. 
right  which  he  might  otherwise  exert:  Fow.  on  Cont.  344;  3 
Burr.  1672.    In  the  present  case,  Jones,  the  judgment  creditor, 
had  a  right,  in  common  with  others,  to  bid  at  the  intended  sale 
of  the  property,  and  his  bidding  might  probably  have  had  a 
consideiable  influence  on  the  sale.     He  agreed  to  relinquish  thi» 
right,  in  consideration  of  the  money  secured  by  the  notes. 
This  was,  at  least,  a  principal  part  of  the  consideration,  and,  if 
not  illegal,  was  sufficient  to  support  the  contract. 

Whether  the  consideration  was  legal,  is  a  question  of  consid- 
erable moment.  It  is  important  that  sales  at  auction,  and  par- 
ticularly on  legal  process,  should  be  conducted  with  good  f  aith^ 
and  wiUiout  prejudice  to  any  party.  The  forbearance  of  bid- 
ding was  the  leading,  and  in  reality  the  only  consideration.  It 
is  true,  Jones  said  ho  had  a  further  debt  against  Egleston,  and 
had  been  at  considerable  expense  in  obtaining  this  judgment. 
But  those  were  not  the  claims  for  which  the  notes  were  given^ 
and  they  were  no  incumbrance  on  the  real  estate  of  Egleston. 
If  the  defendant  and  Noble  had  sought  relief  in  equity,  they 
would  have  been  entitled  to  a  discharge,  or  an  assignment  of 
the  judgment,  on  paying  its  amount;  and  Jones  could  not  have 
attacked  these  demands.  The  notes  being  no  claim  on  the 
property  in  the  hands  of  the  defendant  and  Noble,  if  they  were 
extorted  from  them  at  the  moment  of  the  sale,  it  was  an  undue 
advantage  taken  of  their  situation,  and  ought  not  to  succeed. 
The  forbearance  of  bidding  was,  therefore,  the  real  considem* 
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tion,  and  I  think  it  a  consideration  which  ought  not  to  be  sano' 
tioned  in  a  court  of  justice.  The  law  has  regulated  sales  on 
execution  with  a  jealous  care,  and  enjoined  such  proceedings  as 
are  l&ely  to  promote  a  fair  competition.  A  combination  to 
preyent  such  competition  is  contrary  to  morality  and  sound 
policy.  It  operates  as  a  fraud  upon  the  debtor  and  his  remain- 
ing creditors,  by  depriving  the  former  of  the  opportunity  which 
he  ought  to  possess,  of  obtaining  a  full  equivalent  for  the  prop- 
erty which  is  devoted  to  the  payment  of  his  debts,  and  opens 
the  door  for  oppressiTe  speculation.  On  a  similar  principle, 
the  bidding  of  puffers  at  auction,  to  enhance  the  price  for  the 
benefit  of  sellers,  has  been  adjudged,  in  the  English  courts,  a 
fraud  on  real  bidders,  and  the  purchaser  not  held  hy  his  bid: 
Cowp.  895;  6  T.  B.  642.  An  attempt  to  silence  bidders  cannot 
be  viewed  in  a  more  favorable  light. 

I  am,  therefore,  of  opinion,  that  the  consideration  of  the 
notes  was  illegal  and  void,  and  that  judgment  of  nonsuit  ought 
to  be  entered. 

KxRT,  J.  As  the  notes  were  indorsed  by  Ward  to  Jones,  with 
full  knowledge  in  Jones,  of  the  circumstances  under  which  they 
were  given,  he  having  been  the  principal  in  the  negotiation,  and 
as  the  notes  were  indorsed  by  Jones  to  his  son,  after  they  were 
due,  and  with  full  knowledge  also  in  the  son,  of  the  original 
negotiation,  I  consider  the  merits  of  the  case  between  the  par- 
ties the  same  as  if  the  suit  was  in  the  name  of  the  original  payee. 
The  defendaut  is  entitied  to  go  into  the  consideration  of  the 
notes.  And,  upon  facts  stated,  I  am  of  opinion  that  the  notes 
were  given  without  valid  consideration.  All  that  Samuel  Jones 
oould,  or  ought  to  have  demanded,  in  consequence  of  his  exe- 
cution, was  the  amount  of  his  judgment.  That  was  paid  him 
by  the  defendant,  and  to  demand  the  further  sum  of  one  hun- 
dred and  fifty  dollars,  for  desisting  from  bidding  at  the  sale,  was 
an  unconscientious  demand.  It  was  a  consideration  against 
public  policy,  which  encourages  bidding  at  sales  on  execution. 
This  was  the  language  of  the  old  law,  8  Co.  97  a,  and  the  same 
policy  is  pursued  in  our  statute,  which  directs  how  long  and  in 
how  many  places  notice  of  such  sales  shall  be  given  by  the  sher- 
iff. The  defendants  were  at  the  auction,  struggling,  as  innocent 
purchasers,  to  protect  themselves  from  loss;  and  advantage  was 
probably  taken  of  their  fears  and  their  anxiety  to  preserve 
the  estate.  The  suggestions  of  Jones,  that  he  had  a  further 
debt  against  Egleston,  and  had  been  at  trouble  and  expense  in 
obtaining  the  judgment,  do  not  appear  to  have  formed  any  part 
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of  the  consideration  of  the  notes.  Thej  appear  to  have  been 
thrown  out,  after  the  negotiation  had  been  completed  and  the 
contract  made.  We  cannot  take  them  to  be  anything  more 
than  mere  suggestions,  as  thej  have  not  been  supported  hy 
proof. 

The  notes,  therefore,  resting  wholly  on  the  consideration  that 
the  plaintiff's  father  should  desist  from  bidding  at  the  sale,  I 
think  the  consideration  must  be  adjudged  void,  as  against  pub- 
lic policy  and  the  interests  of  the  original  debtor,  whose  prop- 
erty is  liable  to  be  sacrificed  by  such  combinations. 

I  am  of  opinion  that  judgment  of  nonsuit  must  be  entered* 
according  to  the  stipulation  in  the  case. 

Lewis,  0.  J.,  was  of  tiie  same  opinion. 

Judgment  of  nonsuit. 

The  rule  of  law  is  well  eetabUflhed  that  any  agreement  whereby  Indding 
18  checked  or  stifled  at  an  anction  or  a  sale  ia  void,  and  no  action  can  be 
maintained  on  such  agreement:  Tkomaon  v.  Datriet,  13  Johns.  112;  DooUn 
T.  Ward,  6  Id.  194;  Oardmer  v.  Mcrae,  25  Me.  140;  Hoohv,  Turner,  22Mo. 
333;  OvUckv.  Bailey,  5  Halst.  87;  MiUa  v.  Milla,  40  N.  Y.  646;  Stean  v. 
ChorpemUng,  20  Cal.  182;  1  Story  on  Cont  sec.  677.  InJteheBon  v.  MaUon, 
43  N.  Y.,  a  board  of  auditoiB  of  a  town  were  anthorized  to  receive  sealed 
proposala  for  the  collection  of  the  taxes  to  be  asaeesed  in  the  town,  and  to 
award  the  collection  of  the  taxes  to  the  person  who  would  propose  to  collect 
the  same  on  terms  most  favorable  to  the  town.  An  agreement  was  made 
between  two  persons,  each  sending  in  distinct  sealed  proposals,  that  if  the 
collection  should  be  awarded  to  either,  both  should  share  equally  in  the 
profits^  or  contribute  equally  to  the  losses.  It  was  held  this  agreement  was 
against  public  policy  and  void,  and  that  any  agreement  between  parties  de- 
signing to  make  bids,  tending  either  directly  or  indirectly,  to  restrain  and 
lessen  rivalry  and  competition  between  them,  is  void  aa  against  public 
policy,  even  although  it  may  not  appear  that  such  agreement  did  really  pro* 
duce  any  result  detrimental  to  the  public  interest 

But  there  is  nothing  illegal  in  two  or  more  persons  agreeing  together  to 
purchase  property  at  a  sherifiTs  sale,  and  fixing  a  certain  price  which  they 
are  willing  to  give,  and  appointing  one  of  their  number  to  be  the  bidder: 
Smull  V.  Jones,  6  Watts  &  S.  122.  So  it  is  held  in  Jame§  v.  Fulerod,  6  Tex. 
512,  that  an  agreement,  among  several,  to  stifle  competition  at  a  public  sale, 
with  a  design  of  purchasing  property  at  less  than  its  fair  value,  is  against 
public  policy  and  void;  but  persons  may  unite  in  any  number  that  may  be 
necessary  to  make  the  purchase  advantageous  to  themselves,  provided  this 
junction  of  interests  be  without "  dishonest  motives,*' or  injurious  conse- 
quences. The  limit  of  the  general  rule  is  well  stated  in  Phif^pen  v.  SHekneif, 
3  Met  388,  the  court  saying:  **  The  extent  to  which  the  doctrine  of  invali- 
dating such  contracts  can  safely  be  carried  would  rather  seem  to  include 
within  the  rule  all  cases  of  fraudulent  acts  and  combinations  having  for  their 
object  to  stifle  fair  competition  at  the  biddings  with  the  design  of  becoming 
the  purchasers  at  a  price  less  than  the  fair  value  of  the  property.  Beyond 
this  the  application  of  the  principle  contended  for  may  be  found  productive 
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of  mischief,  and  an  nnwaxnuited  interference  with  the  oonrse  of  hnsiness  at 
auction  sales."  A  late  case  in  Ohio  indorses  this  doctrine,  and  dissents 
from  the  decision  of  Aiekuon  t.  MaUoUy  Mfpra,  in  New  York.  It  was  this: 
A  contract  for  making  a  pnhlic  improvement  was  ahont  to  he  let  to  the  low- 
est and  best  bidder.  A,  who  had  filed  his  bid,  and  B.  who  was  about  to 
file  his  bid,  entered  into  an  agreement  to  become  partners  in  the  execution 
of  the  work,  should  the  contract  be  awarded  to  either  of  them,  and  further 
agreed  that  the  contract  so  awarded  should  inure  to  the  benefit  of  the  firm. 
This  agreement  was  not  intended  to  influence  the  bid  of  either  party,  B., 
to  whom  the  work  was  awarded,  refused  to  perform  the  work  in  partnership 
with  A.,  and  assigned  the  contract  for  the  work  to  a  stranger  for  a  valuable 
consideration,  which  he  received.  It  was  held  that  the  agreement  was  not 
Toid  as  against  public  policy;  it  not  appearing  that  the  intent,  efildct^  or 
neoessaiy  tendency  of  the  contract  was  to  stifle  fair  competition  at  the 
letting:  j^resttiv.  Brwm^  24  Ohio  St.  £es. 


Abbott  v.  Sbbor. 

ft  9fmamuP%  Gaus,  S9.] 

iKsmUKCB  OK  Fboftts.— A  policy  on  profits  on  goods  is  a  valid  policy, 
and  the  insnied  may  recover  a  total  or  an  average  loss,  aooording  as 
the  loss  of  the  goods  is  total  or  partial. 

BUUB  AS  TO  Total  ob  Pabtial  Loss.— It  seems  that  the  proper  rule  to 
asfflrtain  whether  there  is  a  total  or  partial  loss  of  profits,  is  to  deter- 
mine whether  more  or  less  than  one-half  in  value  of  the  subject  has 
beenloet 

BXOOTEBT  FOB  A  Pabtial  Loss  Onlt.— Where  the  assured,  after  an 
abandonment,  aflirmed  a  purchase  of  the  ship  by  the  master  for  the 
benefit  of  the  assured,  it  is  a  waiver  of  the  abandonment  and  the 
assured  is  entitled  to  recover  for  a  partial  loss  only. 

Admibaltt  Subyets  as  EviDBNCB. — ^Admiralty  surveys  as  to  the  un- 
seaworthiness of  vessels  are  not  evidence  of  the  facts  stated  in  them, 
as  a  party  would  thereby  be  concluded  by  the  testimony  of  persons 
whom  he  had  no  opportunity  to  cross-examine. 

AoTioH  on  a  policy  of  insoranoe  on  profits  of  goods  on  board 
the  ship  Mary,  from  Batavia  to  New  York,  touching  at  the  usual 
places  for  supplies.  The  policy  was  dated  twenty-third  Novem* 
ber,  1798,  and  the  goods  valued  at  twelve  thousand  dollars  on 
profits.  Unless  in  case  of  general  average^  no  loss  was  to  be 
paid  under  five  per  cent. 

Plaintiff,  at  the  trial,  proved  the  policy  and  an  interest  of 
one-eighth  in  the  cargo,  and  that  an  abandonment  was  made  on 
the  fifth  of  April,  1799.  The  testimony  of  the  captain  showed 
that  OD  account  of  irreparable  damage  sustained  by  the  vessel 
from  storms,  leakage  and  other  causes,  be  was  obliged  to  put 
into  St.  Eitts  on  the  seventh  of  January,  1799,  where  the  cargo 
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was  stowed,  because  after  two  surveys  the  ship  was  condemned 
as  not  worth  repairing.  The  ship  and  cargo  were  there  sold  at 
auction  under  the  direction  of  the  supercargo,  William  S.  Bob- 
inson,  who  was  a  part  owner  of  the  ship  and  cargo,  and  who 
purchased  the  ship  at  the  sale,  on  account  of  the  owners,  for 
forty-seven  hundred  dollars.  Being  repaired  at  St.  Kitts,  she 
was  afterward  able  to  make  the  voyage  and  take  a  light  cargo 
to  New  York.  It  was  shown  that  by  the  laws  of  St.  Kitts,  that 
imless  the  ship  had  been  previously  condemned  as  unfit  for  sail* 
ing,  the  cargo  could  not  have  been  sold  there;  and  further,  that 
after  the  cargo  was  landed  it  could  not  be  exported  in  any  other 
ship  than  the  one  that  brought  it.  The  captain,  the  supercaigo, 
and  the  carpenter  of  the  ship  each  testified  to  the  serious  nsr 
ture  of  the  damage  sustained  by  the  vessel  before  putting  into 
St.  Kitts,  and  the  impossibility  of  taking  her  in  that  condition 
with  the  caxgo  to  New  York. 

On  the  part  of  the  defendant,  it  was  proved  by  one  of  the 
wardens  of  the  port  of  New  York,  that  he  with  others  surveyed 
the  ship  on  her  arrival,  and  that  he  thought  her  sufficient  to 
have  brought  her  cargo  of  coffee  and  sugar  to  New  York.  The 
deposition  of  the  warden  and  three  other  experienced  persona 
stated  particularly  the  survey  made  at  New  York,  the  sixteenth 
day  of  May,  1799,  and  their  testimony  showed  that  it  was  pos- 
sible for  the  ship  to  take  her  cargo  to  New  York. 

The  deposition  of  the  supercargo,  taken  in  New  York,  No- 
vember 25, 1800,  though  objected  to,  was  read  in  evidence.  He 
confirmed  the  captain's  testimony  as  to  the  voyage,  damage, 
surveys,  etc.  He  further  stated  that  the  cargo  was  so  damaged 
that  it  was  prudent  to  sell  it  at  St.  £itts;  that  the  sale  was  open 
and  fair;  that  he  purchased  on  account  of  the  owners,  for  four 
thousand  seven  hundred  dollars,  the  repairs  costing  seven  hun« 
dred  and  fifty  dollars;  that  the  St.  Kitts  cargo  was  purchased 
with  part  of  the  proceeds  of  the  Batavia  cargo. 

The  judge,  in  his  charge  to  the  jury,  said  he  considered  the 
policy  in  the  light  of  a  wager;  that  the  plaintiff  was  entitled 
to  recover  unless  there  was  an  absolute  loss  of  the  subject. 
There  could  be  no  average;  it  must  be  a  total  loss  or  nothing. 
That  on  an  abandonment,  the  insurer  on  the  goods,  not  the  in- 
surer on  the  profits,  would  be  entitled  to  the  amount  of  the 
sales  at  St.  Kitts;  that  if  the  captain  acted  bona  fide  and  for  the 
best  interest  of  those  concerned,  the  plaintiff  ou^t  to  re- 
cover. 

A  verdict  was  accordingly  found  for  the  plaintiff,  as  for  a 
total  loss. 


JaB.  1802.]  Abbott  t;.  Sebob.  141 

Pendleton  and  Mariaan,  for  the  defendants. 
Troup  and  HamiUan,  for  the  plaintiffs. 

ExMT,  J.  A  motion  is  made,  on  the  part  of  the  defendants^ 
for  a  new  trial,  on  the  following  grounds: 

1.  That  the  plaintiff  oould  not  recorer  without  a  total  de- 
struction of  the  subject  from  which  freight  was  to  arise;  2.  That 
if  it  was  to  be  considered  as  an  interest  policy,  the  plaintifl 
ought  only  to  recover  an  ayerage  loss. 

1.  A  policy  on  profits  is  a  valid  policy.  The  point  has  never 
been  directly  decided  by  this  court,  and  it  may,  therefore,  not 
be  improper  to  bestow  a  few  observations  upon  it.  In  the 
case  of  Loomis  A  TWinghoMt  v.  Shaw^  2  Johns.  Oas.  86,  which 
was  a  policy  on  profits,  the  only  point  submitted  was  how 
much  the  plaintiff  ought  to  recover.  The  court  decided  that, 
admitting  the  plaintiffs  were  entitled  to  recover,  they  were 
entitled  to  an  average  of  three-eighths  only.  In  the  case  of 
The  United  Insurance  Company  v.  Lenox,  1  Johns.  Oas.  877,  the 
court  seemed  to  consider  it  as  a  point  granted,  that  freights, 
which  is  the  expected  profit  on  a  ship,  and,  therefore,  extremely 
analogous  to  profits  arising  from  any  other  subject,  was  in* 
surable. 

The  English  law  appears  to  be  settled.  In  the  case  of  Orani  v. 
Parkinson,  Park.  267;  Millar,  261,  which  was  an  insurance  on 
profits  to  arise  on  a  cargo  of  molasses.  Lord  Mansfield,  at  the 
trial,  and  the  court  of  K.  B.  afterward,  on  a  motion  to  set  aside 
the  verdict,  held  that  the  plaintiff  had  an  insurable  interest,  and 
the  policy  was  not  to  be  considered  in  the  light  of  wages.  This 
doctrine  received  more  decisive  confirmation  in  the  case  of  Le 
Grafts  V.  Hughes,  Park.  269;  Millar,  226,  in  which  it  was  held 
that  profits  which  one  had  reason  to  expect  from  a  subject  in 
possession,  was  an  insurable  interest  The  case  of  Granoford 
and  others  v.  Eunter,  8  T.  B.  18,  settled  the  question  in  a  still 
more  formal  and  explicit  manner. 

These  insurances  on  freight,  on  profits,  on  eommiasionsy  et0| 
are  said  to  be  founded  on  the  course  and  interests  of  trade, 
and  are  greatly  conducive  to  its  prosperity.  The  doctrine,  how- 
ever, that  runs  through  all  the  case  is,  that  the  assured  must 
have  an  interest  in  the  subject-matter,  fnxn  which  the  profits 
are  to  proceed,  in  order  to  prevent  the  policy  from  being  con- 
siderM  a  wager.  I  do  not  mean  to  be  understood  that  a  policy 
without  interest  is  not  valid  at  common  law.  One  of  the  oasM 
I  have  cited  is  pretty  conclusive  to  prove  that  wager  polioieB 


142  Abbott  v.  Sebob.  [New  York, 

were  Tslid  before  the  statnie  of  George  n.  This,  however,  ia 
not  the  point  before  us.  Policies  on  profits  or  freight,  if  the 
assured  be  owner  of  the  subject  which  is  to  create  them,  are 
not  wagers,  but  policies  on  a  re&l  and  substantial  interest;  and 
in  this  light  we  are  to  examine  the  policy  in  the  present  case; 

2.  The  question  then  in  this  case  is,  whether  the  plaintiff  is 
entitled  to  recover  a  total  or  an  average  loss  only.  The  policy 
engages  that  the  ship  shall  perform  the  voyage  with  the  goods 
on  board,  and,  if  prevented  by  any  of  the  enumerated  perils, 
the  plaintiff  shall  be  indemnified  for  such  a  profit  on  the  goods. 
What  combination  of  facts  will  constitute  a  loss  of  the  voyage, 
and  justify  the  assured  to  abandon  the  thing  insured,  de- 
pends on  the  special  circumstances  of  each  particular  case. 
In  the  present  instance,  they  are  considerably  complex,  and  the 
testimony  somewhat  variant,  and  some  parts  of  it  susceptible 
of  different  conclusions.  The  ship,  in  the  course  of  her  voyage, 
was  injured  by  the  perils  of  the  sea,  and  forced  into  St.  Eitts. 
She  there  underwent  two  surveys,  under  the  direction  of  the 
admiralty.  The  cargo  was  landed,  and  from  the  injuzy  that 
both  ship  and  cargo  had  received,  the  difiSculty  of  repairing 
the  ship,  the  impediments  resulting  from  the  laws  of  the  place, 
and  the  results  of  the  surveys,  the  captain  considered  the 
voyage  as  broken  up,  and  acted  accordingly.  The  ship  was 
sold  and  purchased  by  the  supercargo,  who  was  part  owner  of 
the  ship  and  cargo.  He  purchased  her  on  behalf  of  the  owners; 
and  on  her  return  to  New  York,  the  owners  affirmed  the  pur- 
chase, and  sold  the  ship  for  their  own  benefit.  This  was  a 
waiver  of  any  claim  for  a  total  loss  on  the  ship.  It  is  like  the 
case  of  Saidler  db  Craig  v.  Churchy  decided  in  July  term,  1799, 
in  which  it  was  held,  that  if  the  insured,  after  abandonment, 
affirm  the  purchase  of  the  vessel  by  the  captain,  he  waives  his 
abandonment,  and  is  entitled  only  to  average  loss,  on  the 
principle  that  cmnis  ratihabiiio  mandaio  aequiparatur. 

With  respect  to  the  cargo  at  St.  Kitts,  that  was  taken  in  on 
account  of  the  owners,  and  the  rum  purchased  with  part  of 
the  proceeds  of  the  East  India  cargo:  The  plaintiff,  as  part 
owner  of  the  ship  and  cargo,  approved  in  general  of  what 
the  supercargo  had  done  at  St.  Eitts;  and  the  cargo  brought 
to  New  York  was  divided  among  the  several  proprietors, 
according  to  their  respective  interests  therein.  I  cannot  per- 
ceive, however,  that  any  act  of  the  plaintiff  is  to  be  considered 
as  a  waiver  of  his  claim  for  a  total  loss  on  the  profits;  and  the 
question,  in  respect  to  the  policy  on  profits,  is  whether  the 
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eyidenoe  will  warrant  a  findiDg  for  a  total  or  only  an  average 
loss.  Considering  this  an  interest  policy,  I  think  it  follows 
that  there  may  be  an  average  loss.  The  court  allowed  one  in 
the  case  I  have  cited  of  Loomia  db  TWinghast  t.  Shaw.  In  this 
respect  there  was  a  misdirection  of  the  jury.  They  were  told 
there  mast  be  a  total  loss  or  nothing,  and  they  fonnd  accord- 
ingly. What  shall  be  the  criterion  of  an  average  or  a  total  loss 
in  respect  to  profits,  I  cannot  at  present  with  clearness  decide. 
Perhaps  the  established  rule,  in  respect  to  ship  and  cargo,  of  a 
loss  of  more  or  less  than  half  the  subject  in  value  may  be 
applicable.  If  so,  the  question  here  will  be  whether  the 
more  profitable  half  of  the  cargo  might  not  have  been  brought 
in  the  same  ship  to  New  York.  I  suggest  this  as  a  rule  that 
may  perhaps  apply;  but  without  giving  any  opinion  upon  it,  I 
think  the  jury  were  misdirected,  and  the  subject  was  not  left  to 
them  in  that  latitude  in  which  the  law  required.  I  am  of 
opinion,  therefore,  that  owing  to  this  misdirection,  to  the  com- 
plex nature  of  the  case,  its  importance,  its  novelty,  and  the 
imcertainty  whether  justice  has  or  has  not  really  been  done, 
there  are  sufficient  reasons  why  this  case  should  be  re-examined 
by  a  jury.  In  a  common  case,  I  would  let  such  a  verdict  rest. 
But  this  has  peculiar  claims  to  our  interference,  from  the 
extent  of  the  demand,  and  the  novelty  of  some  of  the  points 
discussed. 

There  was  a  question  raised  on  the  admissibility  of  the  ad- 
liiralty  surveys,  which  it  may  be  proper  to  notice.  The  ques- 
tion is  not  very  important  in  the  present  instance,  because  the 
lubstance  of  the  facts  contained  in  those  surveys  was  proved  by 
witnesses.  But  as  the  question  may  arise  again  on  the  trial,  I 
mean  to  be  understood  that  I  hold  them  inadmissible  to  prove 
the  facts  they  recite.  To  admit  them  so  far  would  contravene 
the  established  rules  of  legal  evidence.  A  party  would  be  con- 
cluded by  the  testimony  of  persons  whom  he  had  no  opportunity 
to  cross-examine.  It  is  altogether  ex  parte  evidence,  and  must 
be  rejected.  The  testimony  of  the  supercargo  was  also  ob- 
jected to.  but  I  think  his  testimony  competent,  because  he  is 
not  interested  in  the  event  of  the  suit.  The  verdict  cannot  be 
given  in  evidence  against  him. 

My  opinion,  accordingly,  is  that  a  new  trial  ought  to  be 
awarded. 

Badozjff,  J.,  and  Lewis,  0.  J.,  were  of  the  same  opinion. 

New  trial  granted,  on  payment  of  costs. 

This  case  is  dted  in  The  PatapKo  Jm.  C<k  v.  CduUer^  8  Pet  74Kk 


LM  DusBNBUBY  V.  Ellis.  [New  Yorl:^ 

DUSENBUBT  V.  ElLIS. 
p  JoBnov*!  G*ni,  70.] 

LiABnjTT  OF  AOBKT  ON  KxooTiABUE  Papeb.-— A  penon  signed  a 
pronuMoiy  note  in  the  name  of  another,  as  the  attorney  of  the  latter, 
but  having  no  authority  from  him  for  that  purpose,  he  was  held  per- 
sonally liable  on  the  note  to  the  party  who  had  accepted  it  under  such 
mistake  or  imposition. 

Cebtiosabi  from  a  justice's  court.  Ellis  sued  Dusenbuiy  be- 
fore the  justice  on  a  promissoiy  note  for  nineteen  dollars  and 
seventy-seven  cents,  given  by  Dusenbuiy  to  Levi  Fish  or  order, 
and  by  him  indorsed  in  blank.  The  note  was  signed  by  the  de- 
fendant below,  in  the  words  following:  ''For  Peter  Sharpe, 
Gabriel  Dusenbury,  attorney."  The  note  was  otherwise  in  the 
usual  form,  and  began  with  the  words  **  I  promise,"  etc.  It  was 
contended  that  the  defendant  was  not  liable,  having  signed  the 
note  merely  as  att<Miaey  for  Sharpe,  and  he  produced  his  letter 
of  attorney,  which,  however,  appeared  to  be  nothing  more  than 
the  power  to  collect  debts,  and  contained  no  authority  to  give 
notes,  or  bind  the  principal  in  thatway.  G[lie  justice  gave  judg- 
ment for  the  plaintiff  below. 

Van  Anitoerp,  for  the  plaintiff  in  enor. 

EmoU,  for  the  defendant. 

By  OouBT.  There  can  be  no  question  but  that  Dusenboxj 
signed  the  note  without  having  any  authority  for  that  purpose. 
The  letter  of  attorney  could  not  bind  the  principal  beyond  the 
plain  import  of  it.  An  authority  to  collect  debts  cannot  by  any 
possible  construction  be  an  authority  to  give  notes. 

The  only  question  then  is,  whether  Dusenbuiy  was  not  per- 
sonally responsible  as  for  his  own  note.  On  this  point  we  are 
of  opinion  that  if  a  person  under  pretense  of  authority  from 
another  executes  a  note  in  his  name  he  is  bound;  and  the  name 
of  a  person  for  whom  he  assumed  to  act  will  be  rejected  as  sur- 
plusage. The  party  who  accepts  a  note  under  such  mistake  or 
imposition,  ought  to  have  the  same  remedy  against  the  attoni€y» 
who  imposes  on  him,  as  he  would  have  had  against  the  pre- 
tended principal  if  he  had  been  really  bound. 

Judgment  affirmed. 

While  the  doctrine  of  this  case  ^bb  been  repeatedly  affirmed  In  New 
York,  it  is  not  accepted  generally.  In  two  cases  the  oomt  of  appeals  have 
referred  to  it,  and  given  a  oonstmction  to  the  dednon.  In  WaUir  v.  Btmk 
^  Neuf  York,  9  N.  Y.  582,  Selden,  J.,  shows  that  the  doctrine  of  the 
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applies  only  where  there  is  misrepresentation  or  imposition,  and  that  it 
clearly  does  not  extend  where  there  is  no  mistake,  nusrepresentation  or  de- 
ception as  to  any  matter  of  fact  In  WJtite  v.  Madison,  26  N.  Y.  117>  the 
flame  judge  referred  to  the  case  as  a  leading  one  in  that  state  on  the  lia- 
bility of  an  agent  who  exceeds  his  authority.  The  case  is  cited  in  1  Par- 
eons  on  Con.  69,  as  holding  a  doctrine  different  from  that  established  by 
the  general  current  of  authority  in  this  country  and  in  England.  But  taken 
with  the  modification  the  court  of  appeals  in  Kew  York  has  given  to  it,  the 
doctrine  may  be  considered  as  sound.  The  latest  reference  of  the  court  of 
appeals  to  this  case  is  in  Dung  v.  Parker,  62  N.  Y.  499,  where  Andrew^ 
J.,  says:  "The  earlier  cases  in  this  state  allowed  the  defendant  to  be 
chEU'ged  in  an  action  of  awumpsU  upon  the  contract  treating  the  assumed 
agent  as  principaL  The  later  decisions  seem  to  regard  the  liability  in  the 
absence  of  fraud,  as  resting  upon  an  implied  warranty  by  the  agent  of  his 
authority  to  make  the  contract  into  which  he  entered:  Ihtsmbwry  v.  ElUa, 
3  Johns.  Cas.  70;  Meech  v.  SmUh,  7  Wend.  315;  Pahner  v.  SiephmM,  1  Den. 
480;  WhiUv.  Madimm,  96  N.  Y.  118;  CoUeny.  Wright,  8  K  &  B.  647." 


BiGOS  V.  Denniston. 

[8  JomraoH's  Casks,  196.] 

IJBKL  OH  AH  Attobnet— Justification.— To  chaige  a  oonnselor  at 
law  with  offering  himself  as  a  witness,  in  order  to  divulge  the  secrets 
of  his  client,  is  libelous,  and  it  is  no  justification  that  he  disclosed 
matters  communicated  to  him  by  his  client  which  had  no  relation  or 
pertinency  to  the  cause  in  which  he  was  engaged. 

IJBBL  ON   A    COMMISSIONEB    OF    BaNKRUPTCT— JUSTIFICATION.— To 

charge  a  commissioner  of  bankruptcy  with  being  a  misanthropist,  a 
violent  partisan,  stripping  the  unfortunate  debtors  of  every  cent,  and 
then  depriving  them  of  the  benefit  of  the  act,  is  libelous;  and  the  de- 
fendant, to  make  out  a  justification  of  the  charge,  must  show  that  the 
plaintiff  as  commissioner  perverted  the  law  to  such  oppressive  purposes. 
SiGRETS,  Counsel  bound  to  Keep.— A  client's  secrets  which  a  counsel 
is  bound  to  keep  are  the  communications  and  instructions  of  the  client 
relative  to  the  management  or  defense  of  his  cause. 

AonoH  for  libeL  The  case  came  before  the  oourt  on  demurrer 
to  the  pleas.  The  phuntifTs  cause  of  complaint  was  based  on 
eharges  made  against  him  as  a  counselor  at  law  and  commis- 
sioner of  bankruptcy.  The  libelous  charges^  of  which  the 
plaintiff  particularly  complained,  were  in  reference  to  his  posi« 
tion  as  commissioner  of  bankruptcy,  that  he  was  a  misan- 
thropisty  a  Tiolent  partisan,  and  that  he  defeated  nearly  one- 
third  of  all  the  unfortunate  debtors  that  had  been  before  him, 
first  stripping  them  of  every  cent  they  had  in  the  world,  and 
then  depriving  them  of  the  benefit  of  the  act.  And  in  refer- 
ence to  his  position  as  counselor  at  law,  that  he  had  received  a 
fee  of  fifty  dollars  as  a  counselor,  and  then  offered  himself  as 
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a  witness  against  his  client,  in  order  to  divulge  the  secrets  oi 
his  client.  The  defendant's  pleas  and  the  plaintiff's  grounds  of 
demurrer  thereto  sufficiently  appear  from  the  opinion  of  the 
court. 

By  Court,  E£MT,  J.  There  can  be  no  doubt  but  that  the 
charges  contained  in  the  declaration  are  libelous  and  action- 
able. Thej  were  published  of  the  plaintiff,  in  relation  to  hia 
profession  and  office,  and  tended  to  injure  and  disgrace  him. 
They  charged  him  with  a  want  of  fidelity  in  his  profession,  and 
with  partial  and  oppressive  conduct  as  a  commissioner.  They 
were  printed,  and,  consequently,  had  a  wider  circulation  and 
more  permanent  existence.  The  only  question,  therefore,  that 
can  arise  upon  the  record,  is  whether  the  pleas  contain  matter 
which  amount  in  law  to  a  justification  of  the  libel. 

One  charge  in  the  libel  is,  that  the  plaintiff  had  voluntarily 
offered  to  divulge  the  secrets  intrusted  to  him  by  his  client, 
contrary  to  his  duty  as  counselor.  The  first  plea  (to  which  I 
now  confine  myself)  states,  by  way  of  justification  of  this 
charge,  that  the  plaintiff  being  employed  by  Nathaniel  G.  In- 
graham  in  a  certain  cause,  was  informed  by  him,  as  a  secret, 
that  he  (Ingraham)  had  concealed  himself  and  left  the  city,  to 
avoid  being  arrested  in  that  cause;  and  that  the  plaintiff  after- 
ward divulged  this  secret  to  W.  W.  Woolsey,  and  again,  at  an 
inquest  held  before  the  district  judge,  offered  himself  as  wit- 
ness against  his  client,  in  order  to  divulge  that  secret.  The 
fact  of  his  having  divulged  this  secret  to  Woolsey,  I  consider 
as  irrelative  and  impertinent.  The  libel  charges  the  plaintiff 
with  a  breach  of  trust  and  duty  as  counsel,  in  that  he  volun- 
tarily offered  himself  as  an  evidence  to  divulge  the  secret.  The 
disclosure  to  Woolsey  was  no  answer  whatever  to  the  libel, 
nor  does  that  disclosure  appear  to  have  been  intended,  nor  could 
it  in  judgment  of  law  have  operated  to  the  injury  or  prejudice 
of  his  client.  The  nature  of  the  privilege  of  a  counselor  is, 
that  he  shall  not  disclose  his  client's  secrets  in  any  action.  The 
law  has  an  eye  to  the  disclosure  only  as  a  witness,  and  the  libel 
pointed  only  to  such  disclosure.  I  therefore  lay  the  fact  of  that 
part  of  the  disclosure  out  of  view. 

The  other  fact,  that  the  plaintiff,  at  the  inquest,  offered  him- 
self as  a  witness,  in  order  to  divulge  the  secret,  is  objected  to 
as  insufficiently  alleged,  because  it  is  not  averred  that  he  volun- 
tarily offered  himself,  and  whether  voluntary  or  not  was  travers- 
able. A  voluntary  offer  is  here  to  be  understood,  and  the 
meaning  of  the  allegation  is  certain  to  a  common  intent,  which 
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is  well  enough  in  a  plea.  The  plaintiff  might  have  trarersed 
the  fact,  and  the  defendant  would  have  been  bound,  on  the 
trial,  to  have  shown  the  offer  to  have  been  voluntary,  for  that 
is  the  gist  of  this  part  of  the  libel,  and  the  intendment  of  the 
plea.  This  allegation  in  the  plea  can  have  no  other  reasonable 
intendment.  It  is  the  language  of  the  libel  itself ,. which  is  ad- 
mitted to  mean  a  voluntary  offer,  and,  according  to  the  just 
observation  of  Lord  Chief  Justice  De  Grey,  Cowp.  687,  a  man 
cannot  defame  in  one  sense,  and  defend  himself  in  another. 

But  the  fact  which  the  plaintiff  offered  to  divulge  does  not 
amount  to  a  justification  of  the  libel.  What  the  law  under- 
stands by  secrets  between  the  attorney  and  his  client,  are  com- 
munications made,  as  iDstructions  for  conducting  the  cause, 
and  not  any  extraneous  or  impertinent  communications:  4  T. 
B.  432;  and  it  does  not  appear  that  the  fact  in  question  had  any 
pertinency  to  the  merits  of  the  cause  in  which  the  plaintiff  was 
employed.  Whether  Ingraham  had  or  had  not  concealed  him- 
self to  avoid  the  process,  could  not  be  any  matter  of  instruc- 
tion in  the  defense.  It  had  no  relation  to  it,  and  was,  as  Lord 
Eenyon  observes,  4  T.  B.  432,  a  mere  graiis  dictum,  which  the 
plaintiff  was  under  no  obligation  to  keep  secret,  in  his  charac- 
ter as  counsel.  At  any  rate,  it  was  incumbent  on  the  defendant 
to  have  stated  that  the  fact  communicated  had  connection  with 
the  instructions  for  a  defense,  and  so  have  given  the  plaintiff  an 
opportunity  to  traverse  that  allegation.  The  plea,  therefore,  as 
far  as  it  justifies  the  libel  upon  the  plaintiff  as  a  counselor,  is 
bad. 

Another  part  of  the  libel  charges  the  plaintiff  with  having 
willfully  and  knowingly  perverted  the  law  while  acting  as  com- 
missioner of  bankrupts,  for  illegal  and  oppressive  purposes. 
The  facts  stated  in  the  plea  by  way  of  justification  of  these 
charges  are  that  the  plaintiff,  as  commissioner,  separately  ex- 
amined Napthali  Judah,  and  required  his  answers,  without  giv- 
ing him  a  reasonable  time  to  make  correct  ones;  that  the 
plaintiff,  without  assigning  any  reason,  refused  to  certify  as 
commissioner  in  the  cases  of  Napthali  Judah  and  John  Bli^ge; 
and  that  he  examined,  as  commissioner,  Judah,  Blagge,  and 
Ingraham,  touching  transactions  that  happened  many  years  be- 
fore the  bankrupt  act  was  passed,  and  because  they  could  not 
answer,  refused  them  their  certificates.  My  opinion  on  these 
facts  is  that  neither  of  them  amounts  in  law  to  a  justification, 
because  neither  of  them  imports  with  certainty,  even  to  a  com- 
mon intent,  that  the  plaintiff  willfully  perverted  the  law  f oi 
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illegal  and  oppressiye  purposes.    They  may  all  be  true,  and 
yet  consiflt  with  rectitude  of  intention. 

The  examination  of  Judah,  in  the  absence  of  the  other  com^^ 
missionerSy  may  htlTe  been  legal,  for  what  appears  to  the  con- 
trary. If  the  bankrupt  be  in  execution,  or  cannot  be  brought 
before  the  commissioners,  which  might  have  been  the  case  here, 
any  one  of  them  may  attend  and  take  his  discovery:  Laws  of 
n.  S.,  vol.  6,  p.  10;  and  what  amounted  to  a  reasonable  time  to 
give  a  correct  answer  was  matter  of  opinion.  There  is  nothing 
in  this  transaction  that  by  a  common  intent  implies,  or  that  is 
averred  to  mean  depravity  of  heart,  and  in  that  consisted  the 
essence  of  the  libel.  The  same  remark  applies,  and  with 
stronger  force,  to  the  other  fact  of  withholding  the  certificates. 
The  plea  does  not  meet  and  justify  the  charges.  It  is  substan- 
tiallj  defective. 

There  are  other  charges  in  the  libel  which  the  plea  has  not 
attempted  to  answer  or  justify,  and  which  charges  were  clearlj 
libelous,  because  they  threw  contumely  and  odium  upon  the 
plaintiff  in  his  character  as  commissioner.  These  charges  rep- 
resented him  as  a  misanthropist,  a  violent  partisan,  as  strip- 
ping unfortunate  debtors  of  every  cent,  of  being  gratified  in 
their  distresses,  etc.  It  is  unnecessary  at  present  to  examine 
the  question,  whether  the  law  will  allow  of  a  justification  of  such 
charges  which  do  not  fix  upon  the  party  any  indictable  offense. 
It  is  sufficient  to  observe  that  in  respect  to  the  pleas  now  in 
question,  no  justification  is  set  up  in  answer  to  them,  and  as 
the  plea  does  not,  therefore,  either  bj  denying  or  justifying, 
meet  the  whole  matter  or  gravamen  contained  in  the  court,  it  is 
for  that  reason  also  bad:  2  Vent.  193;  Oro.  Jac.  27;  Cro.  Elias. 
434. 

I  have  confined  myself  hitherto  to  the  first  plea,  but  the 
second  and  third  pleas  being  to  the  same  effect,  the  same  re- 
marks will  apply  to  them.  The  fourth  plea  contains  only  a 
general  allegation  that  the  words  in  the  libel  were  true.  If 
tiiose  charges  in  the  libel,  such  as  misanthropy,  etc.,  to  which 
no  justification  is  set  up,  be  capable  of  being  justified  (and  on 
which  point  we  give  no  opinion),  this  general  allegation  is  suffi- 
cient, because  such  a  character  as  the  libel  bestows  upon  the 
plaintiff  is  not  formed  by  one  specific  act,  but  by  habitual  con- 
duct. However,  as  to  other  parts  of  the  libel  the  plea  is  too 
general  and  vague.  It  ought  to  have  stated  the  precise  facts 
which  were  to  justify  the  charges,  so  that  the  plaintiff  might 
have  an  opportunity  of  denying  them. 
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Upon  the  whole,  we  are  of  opinion  that  all  the  pleas  are  had, 
and  that  judgment  ought  to  be  for  the  plaintiff. 
Judgment  for  the  plaintifll 


WiLKIB  V.  ROOSBVBLT. 

[a  JtmxatnTt  GAns,  206.] 

TklDiCT  AOAINST  LAW— Settiko  ASIDE  VEBDICT.—The  defense  of 
usury  was  made  in  an  action  on  a  promissory  note;  and  the  jniy  were 
instmcted  that  the  note  vasusurioas,  and  therefore  the  verdict  should 
be  for  the  defendant  However,  the  jury  found  for  the  plaintiff,  and 
the  court  set  the  verdict  aside,  and  granted  a  new  trial  On  a  second 
trial,  on  substantially  the  same  evidence,  and  against  the  opinion 
of  the  court,  a  verdict  was  again  given  for  the  plaintiff.  The  court 
set  aside  the  latter  verdict,  as  against  law,  and  granted  a  new  trial 

PBOXISSOBY  Note  Void  for  UsuRY.—If  a  promissory  note  is  given  for 
a  usurious  contract,  it  is  ahsolutely  void,  even  in  the  hands  of  an  in* 
nocent  holder,  who  has  received  it  in  the  fair  and  regular  oourse  of 
trade,  without  knowledge  of  the  usury. 

Action  of  assumpsU  on  a  promissory  note  made  by  Jacob 
Mark  &  Co.  for  one  thousand  three  hundred  and  sixty-siz 
dollars  and  sixty-six  cents,  payable  to  the  defendant,  or  his 
order,  ninety  days  from  its  date,  third  June,  1799,  and  indorsed 
to  the  plaintiff. 

Upon  the  evidence  in  the  case,  the  judge  charged  the  jury 
that  the  note  was  usurious  and  void,  and  that  the  verdict  should 
be  given  for  the  defendant;  but  contrary  to  these  directions, 
the  jury  found  for  the  plaintiff;  and  a  new  trial  was  granted. 
On  the  second  trial,  the  jury  again  found  for  the  plaintiff. 
Whereupon  a  second  motion  was  made  to  set  aside  the  verdict 
and  for  a  new  trial,  upon  a  case  containing  substantially  the 
same  facts  as  appeared  on  the  former  trial,  and  which  appear 
from  the  opinions  in  the  present  case. 

Jones  and  EamilUm,  for  the  defendant. 

Golden  and  Hoffman,  for  the  plaintifll 

Thompson,  J.  Two  questions  arising  out  of  the  above  case 
present  themselves  for  the  consideration  of  this  court:  1. 
Whether  this  note  was  given  for  a  usurious  consideration;  2. 
If  so,  whether  the  court  ought  again  to  interfere  and  grant  a 
new  trial. 

Usury  consists  in  extorting  or  taking  a  rate  of  interest  for 
money  beyond  what  is  allowed  by  law.    It  is  not  necessary  that 
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mosoj  should  be  actually  advanced  in  order  to  constitute  th« 
offense  of  usury,  but  any  pretense  or  contrivance  vrhatever  to 
gain  more  than  legal  interest,  where  it  is  the  intent  of  the  par- 
ties to  contract  for  a  loan,  will  make  that  contract  usurious.  It 
is  admitted  that  the  parties  to  this  suit  are  innocent,  and  that 
Edward  Wilkie  paid  a  valuable  consideration  for  the  note.  This, 
however,  cannot  affect  the  present  question,  for  if  this  note  was 
given  upon  a  usurious  contract,  it  is  absolutely  void,  even  in 
the  hands  of  an  innocent  person,  who  may  have  taken  it  in  a 
fair  and  regular  course  of  trade  without  any  notice  of  the  usury. 
If  the  contract  was  usurious  in  its  inception,  no  subsequent 
transactions  will  cure  it;  but  if  the  original  contract  was  not 
usurious,  nothing  done  afterward  could  make  it  so.  Taking 
these  principles  as  settled,  how  stood  the  facts  in  this  cause  aa 
applicable  to  them? 

From  the  facts  as  stated  in  the  case,  there  can  be  no  doubt 
but  the  note  in  question  is  the  same  note  which  Mark  &  Co. 
executed,  and  which  was  indai-sed  by  James  I.  Roosevelt,  and  de- 
livered to  Charles  W.  Goodrich.  That  being  the  case,  the  note 
was  given  for  the  sum  of  one  thousand  three  hundred  and 
sixty-six  dollars  and  sixty-six  cents,  payable  in  ninety  days. 
It  appears  evident,  also,  from  the  testimony  of  Goodrich  and 
Mark,  and  from  the  account  or  memorandum  that  was  kept  of 
their  money  concerns,  that  Mark  &  Co.  were  credited  only  for 
the  sum  of  one  thousand  two  hundred  and  forty-four  dollars  on 
account  of  that  note.  There  can  be  no  doubt  then  that  the  in- 
terest or  premium  allowed  in  this  transaction  was  one  hundred 
and  twenty-two  dollars  and  sixty-six  cents,  which  is  a  rate  of 
interest  far  beyond  what  is  allowed  by  law.  These  facts  are 
strongly  fortified  by  the  circumstances  that  Mark  &  Co.  were 
much  in  want  of  money,  and  that  about  the  time  when  applica- 
tion was  made  for  the  money,  and  the  note  given,  Goodrich  told 
Mark  the  rate  of  interest  would  be  higher  than  usual;  and  more 
than  two  per  cent,  per  month  was  mentioned.  If,  therefore,  these 
witnesses  are  to  be  credited,  there  cannot  remain  a  doubt  but 
that  this  was  a  usurious  contract.  The  application  to  Goodrich 
was  for  the  purpose  of  loaning  some  money  to  answer  present 
exigencies,  and  the  whole  transaction  shows  that  it  was  a  bor- 
rowing and  lending  between  Mark  and  Goodrich,  and  that  the 
manner  in  which  the  business  was  conducted  was  for  the  pur- 
pose of  concealment  and  to  evade  the  statute.  Proof  of  usury 
generally  depends  on  circumstances,  and  where  those  circum- 
stances are  so  strong  as  to  produce  absolute  conviction  in  the 
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mind,  they  are  certainly  entitled  to  as  much  weight  as  direct 
and  podtiye  testimony.  Although  I  consider  Mark  as  an  in* 
competent  witness,  yet  his  testimony  must  be  taken  into  con- 
sideration in  deciding  the  present  question;  for  to  reject  it  now 
would  be  depriying  the  party  of  an  opportunity  of  proving  the 
same  facts  by  other  witnesses,  if  in  his  power  to  do  it. 

I  come  now  to  the  second  point,  to  wit:  whether  this  court 
ought  to  interfere  and  grant  a  new  trial.  The  granting  of  new 
trials  is  a  matter  of  sound  discretion  in  the  court  under  all  the 
circumstances  of  the  case.  It  is  undoubtedly  for  the  further- 
ance  of  justice  that  the  powers  of  the  court,  the  powers  of  the 
jury,  should  be  confined  within  their  proper  limits.  That  the 
jury  should  be  the  triers  of  the  fact,  and  the  court  the  judges 
of  the  law.  And  although,  after  two  verdicts,  the  court  will 
proceed  with  the  utmost  caution  and  deliberation  in  granting; 
another  trial,  yet  when  the  verdict  is  against  law  there  can  be 
no  question  as  to  the  right  of  this  court  again  to  interfere,  and 
I  think  there  can  be  but  little  doubt  as  to  the  duty  of  the  court 
to  exercise  that  right.  I  do  not  consider  this  as  one  of  those 
cases  where  the  rigorous  execution  of  extreme  legal  justice  is 
hardly  reconcilable  to  conscience,  and  that  on  that  ground  the 
court  ought  not  again  to  grant  a  new  trial.  If  the  statute 
against  usury  is  an  unconscientious  defense,  or  the  law  impol- 
itic, it  is  the  province  of  the  legislature  to  repeal  it.  But  as 
long  as  it  remains  in  force  it  is  the  indispensable  duty  of  a 
court  and  jury  to  carry  it  into  effect.  And  from  an  attentive 
examination  of  all  the  circumstances  of  this  case,  I  cannot  dis- 
cover any  plausible  grounds  the  jury  could  have  taken  in  giving 
their  verdict  consistent  with  the  law  arising  from  the  facts. 
Considering,  therefore,  the  verdict  as  both  against  law  and  evi- 
dence, I  am  of  opinion  that  a  new  trial  ought  to  be  granted. 

Badoliff,  J.  This  is  an  application  to  set  aside  a  second  ver- 
dict obtained  by  the  plaintiff  on  a  note  alleged  to  be  usurious. 
The  facts  stated  in  the  present  case  are  substantially  the  same 
as  appeared  on  the  first  trial,  and  on  which  a  new  trial  was 
awarded.  The  witnesses  are  the  same,  except  that  Jacob  Mark 
was  examined  on  the  second  trial,  instead  of  his  clerk;  and  if 
there  be  any  difference  in  the  effect  of  their  testimony,  it  is  that 
Mark  supports  the  other  proof  to  establish  the  usury  more  fully 
than  his  clerk.  On  this,  as  on  the  former  occasion,  there  is  no 
doubt  on  the  evidence  as  to  the  fact  of  usury.  The  proof  is 
direct  and  incomplete;  and  if  the  principles  heretofore  adopted 
by  the  court  in  this  cause  and  in  the  case  of  Jonea  v.  Hake,  2 
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Johns.  Oas.  60,  be  correct,  there  is  no  doubt  of  the  fact  of 
asarj.  There  exists  no  contrariety  of  evidence  on  which  the 
mind  can  balance.  The  charge  of  the  judge  at  the  List  trial,  as 
applied  to  the  CTidence,  was  also  explicit  in  favor  of  the  defend- 
ant, and  I  therefore  think  it  unneceesazy  to  express  an  opinion 
as  to  the  other  points  suggested  in  it. 

The  only  question  is,  whether  in  a  case  ef  usiuy,  after  two  yer- 
dicts,  where  no  opposite  testimony  appears,  the  verdict  of  the  jury 
ought  to  prevail  against  the  law  and  evidence.  I  consider  it  as 
a  verdict  against  law  as  well  as  evidence,  for  where  the  facts 
are  fully  and  satisfactorily  proved,  and  no  controversy  exists  re- 
specting them,  the  decision  upon  them  must  be  a  decision  of 
law  as  much  as  upon  a  special  verdict.  In  setting  aside  the 
former  verdict,  and  in  the  case  of  t/ones  v.  JSoite,  we  have  already 
Hetermined  that  the  nature  of  this  defense  is  not  a  reason  for 
submitting  implicitly  to  the  verdict  of  a  jury.  Without  express- 
ing an  opinion  as  to  the  expediency  of  the  act  in  question,  or  as 
to  the  morality  of  the  transaction,  or  of  this  defense,  we  have 
considered  ourselves  controlled  by  the  statute,  and  not  at  liberty 
to  say  this  is  one  of  those  cases  of  hardship  and  unconscientious 
defense,  in  which  if  a  party  has  succeeded  in  obtaining  the  verdict 
of  a  jury,  we  will  not  interfere  to  disturb  it.  The  legislature 
have  considered  the  practice  of  usury  as  an  evil;  they  have  de- 
clared it  unlawful  and  corrupt,  and  have  anxiously  provided 
every  guard  in  their  power  against  it.  After  this  expression  of 
their  sense,  I  cannot  think  myself  authorized  to  view  it  in  a  dif- 
ferent Ught,  or  to  permit  a  statute  intended  by  them  as  an  im- 
portant regulation  of  public  policy,  to  be  evaded  or  controlled, 
on  the  idea  that  its  provisions  are  unjust  and  unconscientious. 
I,  therefore,  consider  this  defense  as  standing  on  the  same 
ground  with  any  other  arising  on  a  question  of  property,  and 
subject  to  the  same  rules;  and  I  can  see  no  cause  for  the  ap- 
prehension, that  to  award  another  trial,  under  the  circumstances 
of  this  case,  would  in  any  degree  interfere  with  the  privilege 
of  trial  by  jury.  I  am  inclined  to  respect  that  privilege  as 
highly  as  any  of  its  advocates,  but  to  preserve  that  mode  of  trial 
in  its  purity,  and  to  maintain  the  confidence  which  it  ought  to 
possess,  it  is  necessary  to  direct  it  to  its  proper  objects,  and  to 
restrain  the  license  of  juries,  when  they  step  out  of  their  province 
and  undertake  to  decide  the  law  in  opposition  to  the  opinion  of 
the  court  and  to  a  positive  statute.  If  this  were  not  the  case, 
judges,  instead  of  being  judges  of  law,  would  become  mere 
chairmen  of  forms,  or  at  best,  advisers  of  juries,  and  the  latter 
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"would  finally  determine  the  law  on  every  subject.  The  fluctua- 
tions  and  evils  attending  such  a  system  would  be  incalculable, 
ftnd  could  not  be  tolerated  in  any  countxy.  It  is  sufficient  to 
say  that  such  is  not  our  system.  As  a  court  we  are  bound  to 
administer  justice,  acoord^g  to  law,  and  when  we  see  the  law 
numifestly  evaded,  it  is  our  duty  to  correct  the  evil.  In  the 
present  case,  there  is  no  doubt  of  the  facts.  In  contemplation  of 
law  they  present  a  case  of  ursury.  Being  clearly  of  this  opinion, 
for  the  reasons  given  on  setting  aside  the  former  verdict,  I 
think  this  verdict  ought  not  to  prevail  any  more  than  the  first. 

On  the  tiial,  an  objection  was  made  to  the  competency  of 
Mark,  one  of  the  witnesses,  and  who  was  one  of  the  makers  of 
the  note,  on  the  ground  that  he  could  not  be  admitted  to  im- 
peach its  validity  in  the  hands  of  any  other  persons.  This  ob- 
jection has  been  considered  as  valid  in  the  case  of  Wtnton  v. 
Saidler  (since  overruled),  decided  in  the  present  term,  and  the 
witness  must,  therefore,  now  be  considered  as  incompetent. 
But  what  he  has  said  does  not,  in  any  degree,  vaxy  the  merits  of 
this  cause.  The  testimony  of  Goodrich  is  full  and  complete  on 
the  subject,  and  he  is  not  opposed  by  any  other  evidence.  I 
am,  therefore,  of  opinion  there  ought  to  be  another  trial. 

Esirr,  J.  This  is  the  second  application  for  a  new  trial  in 
this  cause.  A  verdict  was  formerly  obtained  for  the  plaintiff  on 
testimony  to  the  same  effect  as  that  contained  in  the  present 
case,  and  a  new  trial  was  awarded,  at  the  last  January  term,  be- 
cause the  verdict  was  clearly  against  evidence.  I  was  of  opinion 
in  that  case,  that  Goodrich  was  to  be  considered  the  lender  of 
the  money,  and  that  the  evidence  of  usury,  between  him  and 
the  drawer  of  the  note,  was  decisive  and  unequivocal.  The  tes- 
timony in  the  present  instance,  is  certainly  as  strong  as  it  was 
on  the  former  occasion,  and  the  question  now  is,  whether  there 
be  any  reasonable  evidence  at  all  in  support  of  the  verdict;  or 
whether  we  are  to  consider  the  verdict  as  the  result  of  the  prej- 
udice of  the  jury  against  the  defense,  and  of  their  determination 
to  resist  it. 

I  admit  that  if  Goodrich,  when  he  passed  the  note  to  Peck, 
acted  merely  as  agent  of  the  drawers,  and  passed  the  note  as 
belonging  to  them  and  not  as  his  own  property,  there  was  no 
usury  in  the  case;  because  it  is  stated  that  Peck  settled  with 
him  for  the  amount  of  the  note.  But  I  do  not  conceive  any 
reasonable  color  for  such  a  construction.  Goodrich  states  that 
he  received  the  note  to  be  discounted,  and  that  the  proceeds 
to  be  applied  in  payment  of  money  lent  by  him  to  the 
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drawers.    Gk>odrich,  therefore,  received  the  note  for  his  own 
uee  and  benefit,  and  he  passed  it  to  Peck  as  his  own  property. 
The  amount  of  it  was  settled  between  them.    There  is  no  inti* 
mation,  no  conduct,  from  which  to  infer  that  he  acted  as  agent. 
In  the  account  rendered  by  him  to  the  drawers  the  note  la 
charged  by  him  to  them,  and  they  are  credited  with  the  pro- 
ceeds of  it.    In  fact,  Goodrich  charged  them  with  an  interest 
at  the  rate  of  about  three  and  a  half  per  cent,  per  month.    The 
clear  truth  of  the  case  is,  that  Goodrich  took  the  note,  as  he 
states,  in  payment  of  money  lent,  and  was  to  charge  them  with 
such  an  interest  for  the  money  advanced,  by  way  of  discount 
on  the  note,  as  his  conscience  should  allow  him  to  take,  pro- 
vided, however,  that  it  was  not  to  exceed  such  a  rate  of  interest, 
for  he  says  he  was  limited  in  the  allowance  of  discount.    I  can- 
not avoid  seeing  and  believing  that  this  was  a  usurious  trans- 
action between  Goodrich,  as  the  lender,  and  Mark  &  Co.,  as 
borrowers  of  the  money.    The  defendant  who  indorsed  the 
note  only  lent  his  name  by  way  of  accommodation.    The  nego- 
tiation was  directly  and  wholly  between  Goodrich  and  the 
drawers.    If  a  case  of  such  palpable  usury  as  this  is  not  within 
the  act,  or  if  a  jury  will  not  listen  to  a  plea  of  usury  supported 
like  the  present,  there  is  an  end  to  the  statute.    It  had  better 
be  formally  repealed,  for  it  would  be  a  dead  letter.    I  am 
perfectly  satisfied  that  if  the  jury  had  thought  the  defense  a 
just  and  honorable  one,  they  would  not  have  hesitated  in  find- 
ing for  the  defendant;  and  shall  we  permit  hostility  to  the  law 
to  triumph?    On  this  question  I  have  no  hesitation;  and  think- 
ing, as  I  do,  that  on  the  issue  between  the  parties  there  is  no 
ground  at  all  for  the  verdict,  and  that  it  is  a  verdict  absolutely 
against  law,  I  am  for  granting  a  new  trial:  4  Burr.  2108;  1 
T.  B.  170, 171. 

I  put  out  of  view  every  consideration  drawn  from  the  hard- 
ship of  the  case;  as  that  the  plaintiff  is  an  innocent  holder, 
and  the  defense  summum  jua  and  contrary  to  good  faith.  This 
might  and  would  deserve  weight  if  the  case  was  doubtful;  if 
there  was  evidence  on  both  sides;  if  we  could  believe  that  the 
jury  deliberated  with  a  steadfast  and  single  eye  to  the  credi- 
bility of  the  testimony,  and  the  just  conclusions  to  be  drawn 
from  it,  and  did  not  suffer  the  policy  of  the  statute  to  mingle 
with  their  deliberations,  and  to  influence  their  judgments. 
But  if  a  statute  be  constitutional  in  its  provisions,  and  clear 
and  precise  in  its  injunctions,  the  courts  are  bound  to  see  it 
respected  and  obeyed.  It  is  not  for  them  to  arrest  its  opera* 
tion  merely  because  they  question  its  policy. 
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There  is  no  ground  to  disbelieTe  the  testimony  of  Goodrich, 
who  discloses  the  whole  transaction  fully;  and  as  to  the  identity 
of  the  note  I  cannot  see  any  possible  doubt. 

I  am  for  a  new  trial,  and  that  without  costs,  as  I  consider  this 
ATerdict  against  law. 

Lxwis,  0.  J.,  and  Lxyinqston,  J.,  dissented. 
New  trial  granted. 

NoTB  Void  fob  Usubt.— While  this  case  Btotes  the  doctrine  of  the 
New  York  courts  as  to  the  invalidity  of  a  note  for  a  nsnrions  consider- 
ation even  in  the  hands  of  a  bona  Jide  holder,  it  is  not  generally  followed. 
We  cannot  better  state  the  two  different  views  prevailing  than  is  laid  down 
in  Dickerman  v.  Day,  31  Iowa,  444,  S.  C.  7  Am.  Rep.  156,  where  cases  sus- 
toining  each  view  are  collected  in  the  opinion  of  Miller,  J.  He  says:  "  In 
respect  to  an  acoommodation  note  sold  or  negotiated  at  a  greater  rate  of 
discount  than  legal  interest,  the  authorities  are  not  uniform;  some  of  the 
-cases  holding  that  the  purchaser  of  such  note  from  the  payee,  being  the 
first  party  paying  anything  for  it,  is  therefore  the  first  owner,  and  that  as 
the  payee  before  the  sale  of  the  note  had  not  acquired  a  legal  right  to  sue 
the  accommodation  maker,  the  purchaser  must  pay  the  full  face  of  the  note 
or  the  transaction  will  be  usurioua  That  as  between  the  maker  and  the 
payee  the  note  is  without  consideration  and  void  in  the  hands  of  the  payee, 
4ind  becomes  valid  only  upon  being  negotiated  to  a  bona  Jide  purchaser,  and 
hence  a  party  who  buys  an  accommodation  note  before  it  has  been  used  for 
any  business  purpose,  stands  in  the  same  situation  in  respect  to  the  defense 
of  usury  as  if  he  were  the  payee  named  therein,  and  this  thoujjch  he  liad  no 
knowledge  that  the  note  was  accommodation  paper  and  supposing  it  to  be 
business  paper.  The  cases  holding  this  view  are  as  follows:  Aebey  v. 
Rapdye^  1  Hill,  10;  Holmes  v.  Williams,  10  Paige,  326;  Jones  v.  Hake,  2 
Johns.  Cas.  60;  WUkiev,  Roosevelt,  3  Id.  206;  Munn  v.  Commission  Co,,  15 
Johna  44;  P(yujeU  v.  Waters,  17  Id.  176;  Cram  v.  Hendricks,  7  Wend.  669; 
Dowe  V.  SehuU,  2  Denio,  621;  Dix  v.  Van  Wyck,  2  Hili,  522;  Holford  v. 
BlaUJ^ord,  2  Sand.  Ch.  149;  Knights  v.  Putnam,  3  Pick.  184;  ChurehiU  v. 
Sutter,  4  Mass.  156, 162;  Van  Schaaek  v.  Stafford,  12  Pick.  565;  Sanenoein  v. 
Brunner,  1  Har.  &  G.  471;  Metcal/y.  Waikms,  1  Porter,  Ala.  57;  Cocksy  v. 
Forest,  3  GilL  &  J.  483;  CarUsU  v.  HiU,  16  Ahk  398;  Wmams  v.  Banks,  11 
Md.  198;  Corcoran  v.  Powers,  6  Ohio  St.  19;  Bossange  v.  Ross,  29  Barb. 
-576;  Sylvester  v.  Swan,  5  Allen,  134;  Whitien  v.  Hayden,  7  Id.  407;  Catlin  v. 
Gunther,  11  N.  Y.  368;  Clark  v.  Sisson,  22  Id.  312.  On  the  other  hand  the 
-courts  of  many  other  of  the  states  hold  that  the  defense  of  usury  cannot 
be  set  up  ag^nst  the  purchaser  of  an  accommodation  note  taken  at  a 
greater  rate  of  discount  than  legal  interest,  unless  such  purchaser  have 
knowledge  of  the  character  of  the  paper.  The  cases  holding  this  view  are 
the  following:  Otto  v.  Durege,  14  Wis.  571;  Whitworik  v.  Adams,  5  Rand. 
.333;  Taylor  v.  Brw:e,  Gilmer,  Va.  42;  Jackson  v.  FasseU,  33  Barb.  645;  Sher- 
man V.  Blackman,  24  HI.  347;  Byrne  v.  Cfrayson,  15  La.  An.  457;  Smith  v. 
Beach,  3  Day  268;  MiddUtown  Bank  v.  Jerome,  18  Conn.  448;  Humphrey  v. 
-Clark,  27  Id.  381;  Qaul\.  WiUis,  26  Pa.  St  257,  4  Am.  L.  Eev.  556;  Ram' 
sey  v.  dark,  4  flumph.  244.  In  our  opinion  this  latter  view  is  more  reason- 
able." In  addition  are  these  cases  holding  the  latter  view:  ConkUn  v. 
Underhm,  4  III  388;  Wing  v.  Dunn,  23  Me.  128;  Veazie  Bank  v.  Paulk,  4A 
f  d.  109;  Forbes  v.  Marsh,  3  N.  H.  119;  Creed  v.  Stevens,  4  Whart.  223. 
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CoNROT  V.  Warren. 

(t  JammoatM  Oum,  959.] 

00!NSIDSR4TION,  WHRK  TO  BB  PBOVED.^The  holder  of  a  Aote,  dieck  ct 
bill  payable  to  bearer,  need  not  prove  a  eonsideration,  unless  it  is  al- 
leged that  the  poeeeauon  has  been  obtained  by  fraud. 

Pbesbntmbnt  of  Check  fob  Pathent.— A  check  was  drawn  in  March, 
1800,  and  was  not  presented  until  October  following.  The  drawer,  after 
the  date  of  the  check,  had  drawn  large  sums  from  the  bank,  and  when 
the  check  was  presented,  payment  was  refosed,  because  there  was  no 
money  to  meet  it  It  was  held  that  the  drawer  was  liable,  notwith- 
standing the  delay  in  making  presentment,  it  not  appearing  that  any 
damage  had  been  sustained  by  the  delay. 

AoTxoN  of  assumpsit.  The  declaration  contained  two  connts; 
the  first,  upon  a  check  drawn  by  the  defendant  upon  the  branch 
bank  of  the  United  States,  in  the  city  of  New  York,  for  one 
thousand  dollars,  payable  to  No.  912,  or  bearer,  and  bearing 
date  twenty-eighth  March,  1800;  the  second,  for  money  had 
and  received.  It  appeared  that  the  check  was  presented  at 
the  bank  twentieth  October,  1800^  but  payment  refused,  on 
account  of  insufficiency  of  funds  to  the  defendant's  credit; 
that  the  check  was  not  stamped.  The  defendant  moved  for  a 
nonsuit,  on  the  grounds:  1.  That  plaintiff  had  not  shown  that 
he  was  a  bona  Jide  holder  for  valuable  consideration;  2.  That 
the  check  was  not  stamped;  8.  That  presentment  for  payment 
had  not  been  made  in  due  time.  These  objections  were  over- 
ruled, and  verdict  found  for  the  plaintiff,  for  the  amount  of  the 
check  and  interest.    A  motion  for  a  new  trial  was  argued  by: 

Evertfson,  for  the  defendant; 
Golden,  for  the  plaintiff. 

Thompson,  J.  As  to  the  first  objection,  it  is  contended  that 
in  all  cases  where  a  check  is  made  payable  to  the  bearer,  it  is 
incumbent  on  the  holder  to  prove,  on  the  trial,  that  he  paid  a 
valuable  consideration  for  it.  This  objection  I  think  not  well 
taken;  although,  generally  speaking,  simple  contract  debts  are 
not  considered  of  equal  solemnity  with  specialties,  and  are  not, 
perhaps,  so  necessarily  importing  a  valuable  consideration,  and 
as  not  to  be  enforced  without  this  proof.  Tet,  I  take  it  to  be 
well  settled,  that  with  respect  to  bills  of  exchange  and  promis- 
sory notes,  they,  in  this  respect,  stand  on  the  same  footing  with 
specialties,  and,  prima  facie,  import  a  consideration:  Chitty,  9. 
lliis  principle  seems  necessary,  for  the  purpose  of  strengthening 
and  facilitating  that  conamercial  intercourse  which  is  carried  oa 
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throngh  this  species  of  paper.    The  reason  of  the  rale  is  equally 
applicable,  whether  the  bill  or  note  be  made  payable  to  bearer 
or  order;  and  I  can  see  no  good  reason  why  it  should  not  apply 
to  bank  checks:  Ohitty,  51.    Where,  howeyer,  the  instrument 
18  made  payable  to  bearer,  so  that  no  indorsement  is  necessary 
in  making  a  transfer,  and  there  are  any  circumstances  of  su» 
picion  attending  the  manner  in  which  the  holder  became  pos- 
sessed of  it,  it  is  necessary  he  should  show  that  he  paid  a 
valuable  consideration,  or  that  he  came  fairly  by  it.    As,  if  it 
bad  appeared  that  the  check  had  been  lost,  it  would  haye  been 
such  a  circumstance  of  suspicion  as  to  impose  on  the  holder 
the  necessity  of  proving  that  he  came  to  the  possession  bona 
/Ide;  as  in  the  case  of  OrarU  y.  Vau^han,  3  Burr,  1516,  cited  by 
the  defendant's  counsel.    No  such  circumstance  of  suspicion 
appears  in  the  present  case.    But  so  far  as  anything  on  that 
subject  is  to  be  collected  from  the  case,  the  check  was  at  first 
given  by  the  defendant  to  the  plaintiff.    If  any  inference,  in 
this  respect,  unfavorable  to  the  plaintiffs  right  to  recover,  is  to 
be  drawn  from  his  delay  in  presenting  the  check  for  payment,  it 
was  at  least  a  circumstance  proper  to  be  submitted  to  the  jury, 
and  for  them  to  determine  whether  the  plaintiff  became  pos- 
sessed of  the  check  fairly,  and  for  a  valuable  consideration.   In 
this  point  of  view  there  is  not  a  sufficient  ground  for  a  nonsuit. 
As  to  the  second  objection,  I  think  it  is  not  necessary,  by  the 
act  of  congress,  that  Checks  should  be  stamped.    The  statute 
imposing  those  duties,  in  describing  the  instruments  required 
to  be  stamped,  says:  "  Any  bonds,  bills,  single  or  penal,  for- 
eign or  inland  bills  of  exchange,  promissory  notes,  or  other  notes 
for  the  security  of  money,''  etc.    If  a  check  is  at  all  included, 
it  must  be  under  the  latter  general  description,  ''other  notes 
for  the  security  of  money."    Checks  are  a  species  of  paper  so 
common  and  in  such  general  use  and  circulation,  that  it  is  fairly 
to  be  presumed  that  if  it  had  been  the  intention  of  the  legisla- 
ture to  indude  them,  they  would  have  been  described  by  their 
appropriate  and  universal  name.    A  check  is  not,  in  common 
parlance  and  in  mercantile  language,  a  note  for  the  security  of 
money.    It  is  a  draft  or  order  for  the  payment  of  money;  and 
I  believe  it  has  never  been  contended  that  a  mere  order  or  re- 
quest to  pay  money  requires  a  stamp.    In  the  English  stamp ' 
aet,  checks,  drafts  and  orders  are  {Murtioularly  mentioned;  and 
this,  I  think,  affords  a  presumption  that  they  were  not  intended 
to  be  included  in  the  act  of  congress.    So  far  as  usage  and 
praotioe  will  afford  an  exposition  of  the  construction  of  the 
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statute,  it  Trill,  I  belieye,  be  uniyersally  against  the  opinion  that 
checks  require  a  stamp.  I  think  the  statute  ought  not  to  be 
constructed  to  extend  to  instruments  not  coming  clearlj  within 
it.    I  therefore  consider  this  objection  also  insufficient. 

The  third  objection  that  the  check  was  not  presented  in  due 
time,  appears  to  me  not  to  be  without  some  weight.    It  is  not 
easy  to  be  solved  why  the  check,  which  was  dated  the  twenty- 
eight  of  March,  1800,  was  not  presented  for  payment  until  the 
October  following.    What  shall  be  considered  a  reasonable  time 
within  which  a  holder  of  a  bill  or  check  shall  present  it  for  pay- 
ment, or  whether  it  is  within  the  province  of  the  court  or  jury 
to  determine  that  point,  seems  to  have  been  a  subject  of  muck 
discussion  in  England:   Ghitty,  147.    But  the  better  opinion 
appears  to  be  that  it  is  a  question  for  the  determination  of  the 
court;  and  this  must  be  decided  in  almost  every  instance  by  the 
particular  drcumstances  of  the  case.     The  best  general  rule 
undoubtedly  is  that  when  a  note  or  bill  is  either  payable  on 
demand,  or  where  no  time  of  payment  is  expressed,  that  it 
should  be  presented  as  soon  as  possible  under  all  the  circum- 
stances.   This  rule  is  for  the  protection  of  the  rights  of  the 
third  person,  who  may  actually  be  responsible;  and  in  most,  if 
not  all,  the  cases  in  the  books  where  the  question  as  to  the  de- 
lay or  laches  of  the  holder  had  been  brought  under  considera- 
tion, the  suit  was  not  against  the  party  liable  in  the  first  in- 
stance, but  against  some  one  through  whose  hands  the  instru- 
ment has  passed  by  negotiation  in  the  course  of  business.    In 
such  case  it  is  right  and  proper  that  the  holder  should  show  due 
diligence,  as  the  drawer  might  otherwise  sustain  a  loss  by  the 
holder's  delay.     It  might  perhaps,  under  these  circumstances, 
be  incumbent  on  the  plaintiff  to  show  that  the  defendant  has- 
sustained  no  damage  by  the  delay.    I  think  the  circumstance 
of  the  defendant's  having  drawn  from  the  bank  large  sums  of 
money  after  the  date  of  the  check,  affords  an  inference  to  thai 
effect  sufficient  to  throw  the  onus  probandiot  actual  damages  oa 
the  defendant.    The  defendant  is  here  presumed  to  have  re- 
ceived a  full  and  valuable  consideration  for  the  check,  and  is  in 
justice  bound  to  pay  it.    He  has  withdrawn  his  funds  from  the 
bank.    There  is  no  evidence  or  circumstance  to  warrant  an  in- 
ference that  he  has  sustained  any  damage  by  the  delay.    From 
aught  that  appears  in  the  case,  the  check  was  originally  given 
by  the  defendant  to  the  plaintiff,  and  has  never  passed  through 
any  other  hands,  and  no  third  person  is  injured  by  the  delay. 
I  am,  therefore,  of  opinion  that  no  rule  or  principle  of  law  ap- 
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plicable  to  negotiable  paper  will  be  violated  by  giTing  judg* 
ment  for  the  plainiiff,  and  that  no  new  trial  ought  to  be  granted. 

Kent,  J.  I  am  of  opinion  also  that  the  motion  ought  to  be 
denied:  1  Hinion's  case,  2  Show.  247,  in  which  Femberton, 
Ch.  J.,  ruled  that  the  bearer  of  a  bill,  who  sued  in  his  own 
name,  must  prove  a  consideration,  does  not  state  whether  the 
bill  had  been  previously  lost  or  stolen.  It  is  a  short  and  loose 
note  of  that  decision,  and  as  it  literally  stands  it  cannot  be  law. 
But  in  the  case  of  Orant  v.  Vaughan,  3  Burr.  1516;  1  W.  Bl. 
485,  the  bill  had  been  lost,  and,  therefore,  when  the  court  lay 
down  the  rule  generally,  that  if  the  bearer  sue,  he  must  entitle 
himself  to  recover  on  a  valid  consideration,  we  must  consider 
the  rule  as  applying  to  the  subject-matter  then  before  the  court, 
which  was  the  case  of  a  lost  bill.  The  law  is  now  understood 
to  be  that  a  bearer  of  a  bill  or  note  payable  to  bearer  need  not 
prove  a  consideration,  unless  he  possesses  it  under  suspicious 
circumstances:  Chitty,  51.  A  note  indorsed  in  blank,  and  one 
payable  to  bearer,  are  of  the  same  nature.  They  both  go  by 
delivery,  and  possession  proves  property  in  both  cases.  If  a 
question  of  mala  fides  possessio  arises,  that  is  a  matter  of  fact 
to  be  raised  by  the  defendant  and  submitted  to  the  jury.  This 
doctrine  is  so  laid  down  by  Lord  Mansfield,  in  the  case  of  Fec^ 
cock  V.  Bhodes^  Doug.  636,  and  it  has  been  cited  and  sanctioned 
since:  2  Dallas,  146;  (S.  C.  Gorgerai  v.  McCariy,  1  Am.  Dec. 
270.)  In  a  case  in  this  court,  Livingston  v.  Clinton,  decided  in 
July  term,  1799,  the  law  was  laid  down  to  the  same  e£fect,  that 
if  a  note  be  indorsed  in  blank,  the  court  never  inquires  into  the 
right  of  the  plaintiff,  whether  he  sues  in  his  own  right  or  as 
trustee.  Any  person  in  possession  of  the  note  may  sue,  and 
may  in  court,  if  necessary,  fill  up  the  blank  and  make  it  paya- 
ble to  himself.  A  decision  to  the  like  effect  was  in  March, 
1800,  affirmed  in  the  court  of  errors  in  the  case  of  Cooper  v. 
Eerr.  In  the  case  before  us,  there  were  no  circumstances 
sufficient  to  raise  a  suspicion  of  a  fraudulent  possession  by  the 
plaintiff,  or  to  repel  the  presumption  of  property  arising  from 
possession; 

2.  In  the  case  of  Cruger  v.  Armstrong  and  BamwaU  {anie 
126)  I  considered  it  as  a  settled  rule,  tiiat  a  check  must  be 
presented  for  payment  in  a  reasonable  time,  otherwise  the 
holder  takes  upon  himself  the  risk  of  the  banker's  responsibility; 
and  that  drawing  a  check  was  an  appropriation  of  as  much 
money  as  it  amounted  to  in  the  hands  of  the  bank.  In  the 
present  case,  the  bank  did  not  fail,  but  it  was  the  act  of  the 
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defendant  himself  which  defeated  the  payment  of  the  check, 
by  drawing  out  the  money  which,  in  good  faith,  was  to  be  con- 
sidered as  appropriated  for  the  payment  of  the  check.  There 
is,  therefore,  no  reason  or  justice  in  the  present  case  that  the 
defendant  should  not  pay  because  it  was  not  presented  at  the 
bank  between  March  and  October.  And  although  checks  are 
now  considered  as  substantially  the  same  as  inland  bills,  I 
know  of  no  case  which  goes  the  length  of  exonerating  the 
drawer,  where  the  responsibility  of  the  bank  has  remained 
good,  and  where  he  was  himself  the  cause  of  the  non-payment 
by  withdrawing  the  money.  And  to  allow  the  defendant  to 
avail  himself  of  the  non-payment  at  the  bank,  would  be  to  per- 
mit him  to  avail  himself  of  his  own  fraud; 

8.  I  do  not  consider  the  check  as  coming  within  the  act  of 
congress  laying  a  duty  on  stamped  paper.  The  act  specifies 
only  bonds,  foreign  or  inland  bills  of  exchange,  promissory 
notes,  or  other  notes  for  the  security  of  money.  The  act  is  to 
be  taken  strictly,  and  none  of  these  expressions  will  reach  the 
case  of  checks,  as  they  do  not  strictly  and  technically  answer 
either  of  those  descriptions;  and  it  is  a  rale  of  construction, 
that  when  a  statute,  and  more  especially  a  statute  with  penal- 
ties for  neglect,  specifies  particulars,  all  other  particulars  not 
enumerated  are  excluded.  The  contemporary  and  uniform 
exposition  of  this  act  has  been,  that  it  is  not  applicable  to 
checks,  and  they  are  too  frequent  and  notorious  a  species  of 
paper  to  have  been  omitted  by  mistake.  I  am  satisfied,  there- 
fore, upon  all  his  points,  that  the  defendant  must  take  nothing 
by  his  motion. 

TiBWis,  0.  J.,  and  Badouft  and  Livznoston,  JJ.,  oonouned. 
Judgment  for  plaintiff. 

This  case  is  cited  as  authority  in  Rattted  v.  Lpon^  2  Mdiean,  2SES,  as  to 
the  neoeaflity  of  proving  a  connderation;  and  in  MaUer  qf  Broum,  2  Story, 
613,  as  to  presentment  for  payment  bcdng  excosed  if  no  daouige  ii  sos* 


Dennis  v.  GuMBnNS. 

[t  JoBimov't  Cacu,  397.] 

FnrALTT— Liquidated  Damages.— a.  and  B.  entered  into  a  written 
agreement,  by  which  A.  agreed  to  convey  to  B.  seven  hundred  acres 
of  land,  thereafter  to  be  appraised,  in  part  payment  of  a  farm,  valued  at 
three  thousand  seven  hundred  and  fifty  dollars,  which  B.  agreed  to  sell 
to  A. ;  and  it  was  oovenanted  that  in  case  either  party  failed  io  perfimn. 
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tiie  party  &iliiig  '*  should  forfeit  and  pay  to  the  party  who  should  fnlfill 
the  agreement,  the  som  of  two  thousand  doUara  as  damages."  It  was 
held,  according  to  the  intention  of  the  parties,  as  gathered  from  the 
whole  agreement,  that  this  sum  should  be  considered  as  a  penalty  and 
not  as  liquidated  damages. 

Aonov  of  debt  for  two  thoxiBand  dollars  founded  on  an  agree- 
ment for  the  exchange  of  certain  lands;  whereby  the  plaintiff 
agreed  to  convey  to  the  defendant  seven  hundred  acres  of  land 
in  part  payment  for  a  farm  valued  at  three  thousand  seven  him- 
dred  and  fifty  dollars,  which  the  defendant  agreed  to  sell  to  the 
plaintiff.  The  agreement  also  contained  the  following  covenant : 
"  And  it  is  further  covenanted  in  and  by  the  said  agreement,  by 
and  between  the  said  parties,  that  in  case  of  failure  to  fnlfill  the 
aforesaid  agreements  or  covenants,  on  the  part  of  either  of  the 
said  parties,  that  the  party  not  fulfilling  the  said  agreement 
shall  forfeit  and  pay  to  the  other  party  who  shall  fulfill  the  said 
agreement,  the  sum  of  two  thousand  dollars  damages."  And 
the  question  now  submitted  to  the  court  was,  whether  that  sum 
was  to  be  considered  in  the  nature  of  a  penalty,  or  as  damages 
liquidated  and  agreed  to  be  recovered  against  the  party  in  d^ 
fault. 

The  case  was  submitted  without  argument. 

By  Court,  Thohpsoh,  J.  I  think  this  sum  ought  to  be  otPft- 
adered  as  a  penalty,  and  not  as  liquidated  damages.  The  real 
intention  of  the  parties  ought  to  be  sought  after,  and  carried 
into  effect,  where  it  can  be  discovered  from  the  instrument  itself. 
If  recurrence  be  had  to  this  agreement,  it  never  can  be  presumed 
that  the  parties  had  the  sum  in  view,  as  the  measure  of  dam- 
ages for  the  full  value  of  the  defendant's  property,  which  was 
to  be  exchanged,  was  only  three  thousand  seven  hundred  an2 
fifty  dollars,  and  the  value  of  the  plaintiff's  considerably  less. 
It  would  be  a  strange  construction  to  suppose  that  the  damages 
on  a  failure  in  fulfilling  such  a  bargain  should  be  two  thousand 
dollars.  It  is  true,  that  where  it  is  clearly  inferable,  from  the 
nature  and  terms  of  the  contract,  that  the  parties  have  estimated 
and  liquidated  the  damages,  and  have  inserted  that  sum  as  the 
amount  to  be  paid  in  case  of  non-performance,  the  court  would 
be  bound  so  to  consider  it.  l?he  cases,  however,  in  the  books, 
4  Burr.  2228;  2  T.  B.  84,  where  penalties  have  been  considered 
in  the  nature  of  liquidated  damages,  are  either  where  it  appears 
from  the  contract  that  the  penalties  have  barely  exceeded  the 
damages  sustained  or  where,  from  the  nature  and  circumstances 
of  the  case,  no  rule  for  estimating  the  actual  damages  could 
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be  adopted,  or  it  was  manifestly  the  intention  of  the  parties  that 
the  sum  inserted  should  be  considered  as  a  compensation,  and 
not  as  a  penalty.  But  those  cases  by  no  means  compare  with 
the  present.  This  is  a  case  of  strict  penalty,  and  for  which 
there  does  not  appear  to  be  any  equivalent  to  the  other  party. 
To  consider  this  two  thousand  dollars  as  the  measure  of  dam- 
ages in  the  present  case,  would  be  excessive  and  unreasonable 
in  the  extreme.  We  are,  therefore,  of  opinion  that  it  must  be 
viewed  only  in  the  nature  of  a  penalty,  and  that  the  plaintiff 
ought  to  assign  breaches  under  tiie  statute,  and  assess  the  dam- 
ages by  a  juiy. 

See  the  case  of  Cfraham  T.  Biekkam,  and  note,  1  Am.  DeCt  328^  wheM  tkis 
•object  ia  fully  examined. 


Smith  v.  Wright. 

[1  CAIBBi,  43.] 

Goods  on  Dbok,  LiABnjrr  of.— No  contribntion  is  allowed  iar  jpods 
shipped  on  deck,  and  which  had  been  thrown  overboard*  nor  £b  the 
owner  of  the  vessel  liable  as  a  carrier  for  the  value  of  such  goods. 

Action  against  the  owners  of  a  vessel,  to  recover  the  value  of 
goods  shipped  on  deck,  which  had  been  thrown  overboard.  At 
the  trial  it  was  admitted  that  the  defendants  were  owners  of  the 
ship  Charlotte;  that  the  plaintiffs  were  owners  of  twelve  bales 
of  cotton  laden  on  deck  to  be  carried  from  New  York  to  Liver^ 
pool;  that  they  were  to  pay  one-half  as  much  for  freight  as  was 
paid  for.  goods  carried  in  the  hold;  and  that  the  cotton  was 
thrown  into  the  sea,  during  a  storm  for  the  preservation  of  the 
ship  and  residue  of  the  cargo,  both  of  which  arrived  in  safety. 

Several  brokers,  underwriters  and  merchants,  all  uniformly 
testified  that  goods  on  deck,  if  lost,  are  paid  for  by  the  under- 
writers, without  contribution  from  the  assurers  of  the  Tessel  or 
other  portions  of  the  cargo;  that  they  knew  of  no  instance 
where  contribution  had  been  allowed  under  such  circumstances; 
that  for  goods  on  deck  the  premium  was  higher  and  the  freight 
was  less  than  that  which  is  paid  for  goods  under  deck;  that  less 
freight  was  paid  for  goods  on  deck  because  they  are  not  con- 
sidered as  being  at  the  risk  of  the  owner  of  the  Tessel. 

A  verdict  was  found  for  the  plaintiffs,  by  consent,  subject  to 
the  opinion  of  the  court,  on  a  case  stated,  aa  to  the  law  and 
admissibiliiy  of  the  preceding  testimony. 
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By  CouBT.  The  plaintiffs  shipped  on  half  freight,  on  the 
deck  of  the  defendants'  vessel,  twelve  boles  of  cotton  for  Liver- 
pool; which,  for  the  preservation  of  ship  and  cargo,  were  in  a 
storm  thrown  overboard;  and  the  question  is,  are  they  entitled 
to  average?  It  is  conceded  that  in  general  they  are  not;  that 
the  shippers  of  goods  under  hatches,  and  the  insurers  on  ship 
and  cargo  are  not  liable  to  contribution  on  account  of  their  pre- 
sumed ignorance  of  any  part  of  the  cargo  being  placed  in  so 
perilous  a  situation.  But  it  is  insisted  there  is  not  the  same 
ground  of  exemption  for  the  shipowners,  because  such  fact  is 
to  be  presumed  within  their  knowledge;  and  they  are  benefited 
by  the  extra  freight.  If  this  reasoning  be  correct,  its  effect 
would  be  to  make  the  shipowners  insurers  of  all  goods  laden  on 
deck,  without  premium,  and  at  half  freight;  which  certainly 
would  be  the  height  of  injustice.  It  is  sufficient  for  our  pur- 
pose that  the  usage  has  been  against  the  allowance  of  average 
to  goods  placed  on  the  deck  of  a  vessel.  This  is  proved  to  be 
the  case,  from  the  testimony  of  several  insurance  brokers  and 
merchants  of  long  standing  among  us;  some  of  them  carry  it 
back  as  far  as  thirty  years;  a  period,  however,  too  short,  it  is 
said,  to  establish  a  usage.  The  true  test  of  a  commercial  usage 
is  its  having  existed  a  sufficient  length  of  time  to  have  become 
generally  known,  and  to  warrant  a  presumption  that  contracts 
are  made  in  reference  to  it.  This  appears  to  be  the  case  in  the 
present  instance.  We  are,  therefore,  of  opinion  that  judgment 
be  for  the  defendants. 

Judgment  for  defendants. 

ThiB  case  is  dted  with  approval  in  OiUeU  v.  EUU,  11  IlL  579;  and  ai 
aathority  in  2  ParaonB  on  Cont.  202,  327,  541,  and  in  2  Kent.  Com.  60i. 

In  Harris  v.  Moody,  30  N.  Y.  269,  Daviea,  J.,  referring  to  the  case,  saya: 
"Smith  V.  Wright  was  an  action  to  recover  the  value  of  goods  shipped  on 
deck  and  ejected.  It  was  proved  in  that  case  that  goods  on  deck,  if  lost, 
are  paid  for  by  the  underwriters  on  those  goods,  without  contribution  from 
the  assurers  of  the  vessel  or  other  parts  of  the  cai^,  and  one  merchant 
testified  that  he  once  owned  goods  stowed  on  deck  which  were  lost  by  jetti- 
son, and  being  uninsured,  he  claimed  nothing  from  the  owner  of  the  vessel 
or  other  part  of  the  cai^;  that  he  conceived  it  to  be  the  general  under- 
standing that  for  goods  ejected  from  the  deck  no  contribution  is  to  be  made 
by  the  owner  of  the  vessel  or  of  other  goods.  The  court  held  that  the  owner 
was  not  entitled  to  general  average  as  the  sliippers  of  goods  under  hatches, 
and  the  insurer  on  the  ship  and  cargo  were  not  liable  to  contribution  on  ac- 
count of  their  presumed  ignorance  of  any  part  of  the  caigo  being  placed  in 
so  perilous  a  situation.  The  point  decided  in  the  case  was  that  the  carrier 
was  not  liable  for  the  loss  of  goods  shipped  on  deck  when  thrown  into  tbs 
tea  for  the  preservation  of  the  ship  and  cargo.*' 

The  case  is  also  cited  in  AfcArthur  v.  Sear$,  21  Wend.  195,  as  to  tbt 
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principal  point  decided;  in  Allen  ▼.  AferehctnU*  Bank,  15  Id.  489,  m  to  neigei 
and  lately  in  Jiau>&on  v.  Holland,  59  N.  Y.  619,  to  the  remark  of  the  oonrl 
that  "it  is  the  general  role  that  a  local  naage  muet  be  shown  to  baTs  been 
known  to  a  paitj  before  he  will  be  held  to  be  bound  by  it.** 


Henderson  v.  Brown. 

llGAiaM,99.] 

TSBPASS,  WHBif  WILL  NOT  LiE  AOAiNST  Officbb.— The  theater  of 
the  plaintiff  was  asBessed  by  the  assessors  nnder  an  act  of  congress* 
bnt  erroneously  as  a  dwelling-house;  a  tax  collector  executed  a  warrant 
of  distress  under  such  assessment  It  was  held  that  an  action  of  tres- 
pass did  not  lie  against  him  as  a  ministerial  officer  for  executing  such 
wanant 

Tbsbpabb  for  breaking  and  entering  the  plaintiffs  close  oalled 
the  New  Theater,  and  taking  and  carrying  away  three  hundred 
and  twenfy-five  dollars.  Plea,  not  guilty,  with  an  agreement 
that  any  of  the  facts  which  now  appeared  in  the  case  reserved 
for  the  opinion  of  the  court  might  be  given  in  evidence  with  the 
same  advantage  as  if  specially  pleaded. 

It  appeared  that  the  defendant  was  a  duly  appointed  tax  col- 
lector under  the  act  of  congress,  and  was  furnished  with  a  list 
in  which  the  theater  was  designated  as  the  dwelling-house  of 
John  Hodgkinson,  and  taxed  at  three  hundred  and  tweniy-five 
dollars;  that  for  non-payment  thereof  he  entered  and  took  the 
money  in  question;  that  the  theater  and  appurtenances  were 
not  the  dwelling  of  any  one,  although  the  theater  itself  was  in- 
serted in  the  list  of  dwelling-houses  by  the  assessor,  and  no 
appeal  had  been  made  from  that  assessment;  that  had  the 
theater  been  assessed  in  the  land  list  the  tax  would  haive  been 
much  smaller.  Upon  the  foregoing  facts  it  was  agreed  that  if 
the  court  should  be  of  opinion  there  was  sufficient  to  justify  the 
entering  and  taking  the  distress,  that  judgment  should  be  given 
for  the  defendant,  otherwise  for  the  plaintiff,  with  interest  frcxm 
the  time  the  distress  was  made. 

SopkinB,  for  the  plaintiffs,  contended  that  the  entry  was  un- 
lawful, as  the  property  was  not  a  dwelling-house,  and  should 
have  been  assessed  in  the  land  list,  and  a  tax  levied  accordingly. 
That  the  remedy  in  such  cases  is  trespass  against  the  collector 
who  distrains  for  the  tax:  Harrism  v.  Buioock^  1  H.  Bl.  68;  WH- 
Ham  V.  PrUchard,  4  T.  R.  2;  Eddingtan  v.  Borman,  Id.  4;  Per* 
chard  v.  Eeywood,  8  T.  B.  468.  He  further  contended  that  the 
redress  by  appeal  to  the  principal  assessor  was  not  adequate; 
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1.  Ab  the  asseBsoT  could  not  remoTd  property  froia  one  fiat  to 
another;  2.  There  might  have  been  no  error  in  the  Talnation, 
though  the  property  had  been  wrongly  listed;  3.  Because  the 
time  for  appealing  was  before  the  apportionment  of  the  tax  upon 
bouses  and  lands,  when  plaintiffs  did  not  know  whether  placing 
the  theater  upon  the  wrong  list  would  work  an  injury  or  not. 

HomiUon,  for  the  defendant,  contended  that  this  court  would 
not  enter  into  an  examination  of  the  acts  of  mere  ministerial 
officers  under  the  general  government;  that  the  warrant,  regu- 
lar on  its  face,  was  a  justification,  the  defendant  not  having 
willfully  committed  the  trespass  complained  of;  that  the  plaint- 
iffs' remedy  was  by  appeal  to  the  principal  assessor;  and  that, 
if  the  action  of  trespass  could  be  maintained  at  all,  it  should 
have  been  brought  against  the  assessors,  and  not  against  the 
collector. 


Thompsoh,  J.  This  was  an  action  of  trespass  for  making  a 
distress  as  collector  for  a  tax  on  the  theater  in  New  York,  im- 
posed under  the  act  of  congress.  It  is  admitted  on  the  part  of 
the  plaintiff  that  the  theater  cannot  be  considered  as  a  dwelling- 
house,  in  the  contemplation  of  law,  and,  of  course,  not  taxable 
as  such.  But  it  is  contended  that  the  collector  is  justified  by 
his  warrant  notwithstanding  this,  so  that  the  plaintiff  has  no 
remedy  against  the  officer. 

Officers  acting  under  process  from  superior  authority,  ought 
in  all  cases  to  be  justified  by  their  process,  where  that  can  be 
done  consistent  with  the  established  principles  of  law,  and  the 
rights  of  parties.  That  the  rule  is  not  uniyersal  as  it  respects 
ministeriid  officers,  I  think  well  settled:  Hard.  480;  BuUer,  82. 
The  distinction  that  is  laid  down  in  10  Coke's  Bep.  76,  is,  that 
where  the  subject-matter  of  the  suit  is  within  the  jurisdiction  of 
the  court,  but  the  want  of  jurisdiction  is  as  to  person  or  place, 
unless  the  want  of  jurisdiction  appears  on  the  process  to  the 
officer  who  executes  it,  he  is  not  a  trespasser;  but  where  the 
subject-matter  is  not  within  the  jurisdiction  of  the  court,  there 
everything  done  is  absolutely  void ;  the  officer  is  a  trespasser.  If 
the  present  case  be  tested  by  this  rule,  the  coUector  must  be 
considered  as  a  wrong-doer.  The  theater  was  not  taxable  as  a 
dwelling-house.  All  proceedings,  then,  to  impose  the  tax  or 
collect  it,  must  have  been  without  authority,  and  wholly  void, 
being  a  subject  not  within  the  jurisdiction  of  the  assessors. 
Unless  the  plaintiff  has  his  remedy  against  the  collector  or  the 
assessors,  he  is  without  redress  in  a  court  of  justice,  and  we  are 
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driyen  to  say  here  is  an  injuiy  without  a  remedy.  Admitting 
the  assessors  were  liable,  still  this  will  not,  upon  the  principles 
decided  in  the  above  case,  excuse  the  collector;  all  are  tres- 
passers. The  distinction  aboTe  taken  with  respect  to  minis- 
terial officers  justifying  under  process,  appears  to  me  analogous 
to  the  present  case,  and  has  been  repeatedly  recognized  in  the 
English  courts,  in  actions  of  trespass  against  their  commis- 
sioners and  collectors  of  taxes.  In  the  case  from  H.  Bl.  72, 
Bdrriaon  y.  Bulcock,  the  action  was  brought  against  the  collector 
and  commissioners  jointly;  and  in  the  two  cases  cited  from 
term  reports,  William  v.  PrUchard,  Perchard  v.  Heyvoood,  the 
action  was  against  the  collector  only.  No  question  was  there 
raised  with  respect  to  the  officer  being  justified  by  his  warrant; 
the  sole  inquiry  was  whether  the  property,  for  the  tax  of  which 
distress  had  been  made,  was  taxable;  conceding  that  unless  it 
was,  all  the  proceedings  were  void,  and  the  officer  a  trespasser; 
and  the  property  not  being  considered  taxable,  in  the  opinion 
of  the  court,  judgment  was  given  against  the  collector.  So  ia 
the  present  case,  the  theater  not  being  taxable  as  a  dwelling- 
house,  the  subject-matter  was  not  within  the  authoriiy  of  the 
assessors,  and  the  imposing  the  tax  was  illegal,  void,  and  conld 
not  afford  ground  of  justification  to  the  collector. 

I  am,  therefore,  of  opinion  judgment  ought/to  be  for  the 
pldintiff. 

LiymasTON,  J.  Upon  no  principle  ought  the  defendant  to  be 
liable.  It  is  made  his  duty  on  the  receipt  of  the  Ust  to  collect 
the  tax,  if  not  paid  by  a  limited  time.  It  was  not  for  a  subordi- 
nate officer,  who  was  concluded  by  the  judgment  of  the  as- 
sessors to  question  the  propriety  of  the  theater's  being  classed 
as  a  dwelling-house.  Having  acted  under  a  competent  au- 
thority, and  paid  the  money  over,  why  should  he  refund  the 
plaintiffs  out  of  his  own  pocket,  and  be  left  to  the  liberality  of 
government  for  his  indemnity?  If  a  wrong  has  been  com- 
mitted, and  they  are  disposed  to  correct  it  and  do  justice,  it  is 
as  probable  they  will  act  on  the  petition  of  the  party  aggrieved 
by  the  assessment,  as  on  that  of  the  collector;  while  a  col- 
lector, by  being  thus  exposed,  might  be  ruined  by  a  denial  to 
reimburse  him,  no  other  individual  can  be  very  extensively 
injured  by  a  like  refusal.  In  this  case  the  assessors  had  juris- 
diction over  the  subject,  and  their  mistake  in  considering  a 
theater  as  a  dwelling-house  must  be  regarded  as  an  error  in 
judgment,  for  which  a  collector  ought  not  to  be  thus  harassed. 
They  might  suppose  that  as  a  theater  yielded  a  considerabli 
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rent,  it  was  reasonable  that  it  should  be  subject  to  as  large  a 
tax  as  a  dwelling-house.  In  the  cases  cited  from  1  H.  Bl.  68, 
and  8  T.  B.  468,  the  proceedings  were  coram  non  judice.  The 
only  questions  there  related  to  the  exemption  of  certain  prop- 
erty idtogether  by  the  terms  of  the  seyeral  acts  of  parliament. 
The  officer's  liability  to  refund  was  not  made  a  point  iif  the 
argument,  but  appears  to  have  been  submitted  sub  sUentio;  at 
any  rate,  these  are  recent  cases,  and  not  obligatory  here.  It  is 
better,  therefore,  to  sanction  a  rule  suggested  by  the  common 
sense  and  feelings  of  men,  and  which  affords  protection  to 
eyery  ministerial  officer  acting  under  persons  clothed  with  proper 
authoriiy,  than  to  adopt  the  subtlety  and  refinement  of  certain 
modern  decisions,  which  are  calculated  to  deter  inferior  officers 
from  a  faithful  and  prompt  discharge  of  their  functions,  or  to 
expose  them  to  much  vexation  and  expense. 

It  is  also  much  in  favor  of  the  collector  that  the  plaintiffs 
neglected  to  appeal.  This  being  a  remedy  provided  by  the  act 
they  ought  not  lightly  to  be  permitted  to  elect  another. 

Badouff,  J.  On  the  trial  of  this  cause  it  appeared  that  the 
plaintiffs  were  owners  of  the  new  theater  in  the  city  of  New 
York;  that  the  same  was  assessed  and  valued  as  a  dwelling- 
house,  under  the  act  of  congress  to  provide  for  the  valuation  of 
lands  and  dwelling-houses,  and  the  enumeration  of  slaves 
within  the  United  States,  and  was  taxed  as  such,  in  pursuance 
of  the  act  to  lay  and  collect  a  direct  tax  within  the  United 
States.  The  defendant  was  a  collector,  and  for  non-payment 
distrained  in  a  regular  manner  for  the  tax,  and  justifies  that 
he  had  a  right  so  to  do.  As  a  theater  merely  it  was  conceded 
not  to  be  a  dwelling-house,  within  the  intent  of  these  acts  of 
congress,  and  does  not  appear  that  it  was  ever  occupied  as  such. 
The  assessors,  therefore,  had  no  authoriiy  to  assess  it  as  a 
dwelling-house,  and  subject  it  to  the  tax  on  houses  of  that 
description;  nor  could  the  collector  derive  from  their  assess- 
ment, or  from  any  warrant  which  he  may  have  possessed,  an 
authority  to  demand  a  tax  which  no  one  had  a  right  to  impose. 
The  power  of  the  assessors  was  special  and  limited,  and  ought 
to  have  been  strictly  pursued  within  the  bounds  prescribed  by 
law,  and  it  was  incumbent  on  the  collector  to  see  that  he  acted 
within  the  scope  of  their  authority  and  his  own,  and  by  exceed^ 
ing  it  he  became  in  the  eye  of  the  law  a  trespasser. 

In  England,  the  same  rule  prevails  in  regard  to  their  officers 
of  the  revenue,  and  particularly  in  the  analogous  case  of  their 
land  tax.     The  cases  in  the  English  books  are  uniform  and  de- 
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dme  on  this  point,  and  in  none  of  them  was  there  a  doubt 
entertained  whether  the  officer  collecting  the  tax  was  liable. 
Their  acts  on  the  subject  of  the  land  tax  are  numerous,  and  be* 
stow  on  commissioners,  assessors  and  collectors,  powers  equally 
extenaiye  with  those  conferred  on  the  officers  appointed  under 
the  tot  of  congress.  They  have  also  an  appeal  from  the  assess- 
ors to  the  commissioners,  similar  to  that  from  our  assessors; 
and  in  the  case  of  Harrison  y.  Buloock  et  al,  reported  in  H. 
Blackstone,  that  appeal  was  made  and  dismissed,  and  the  col- 
lector was  still  held  equally  liable.  Indeed,  I  know  of  no  cases 
more  parallel  in  their  circumstances,  and  more  intimately  con- 
nected in  principle.  The  deciaionB  on  this  subject  are  founded 
on  the  general  rule  of  the  common  law  that  special  powers  are 
to  be  strictly  obserred,  and  that  all  ministerial  officers  concerned 
in  the  execution  of  them  are  bound  to  see  that  they  are  clothed 
with  proper  authority.  If  there  be  any  hardship  in  the  case,  it 
has  been  experienced  for  ages  in  England,  and  it  belongs  to 
goTemments  to  indemnify  its  officers  when  acting  with  good 
faith.  Individuals  ought  not  to  suffer,  and  they  can  have 
no  other  judicial  remedy  than  the  one  now  sought.  I  think  it 
no  answer  to  this  reasoning  to  say  that  the  assessors  had  power 
to  assess  this  theater  as  land  (which  would  subject  it  to  a  differ- 
ent tax),  and  that,  therefore,  they  had  authority  over  the  sub- 
ject-matter. Inferior  officers  are  liable  for  an  excessiye  exercise 
of  power  as  well  as  a  total  want  of  it.  If  they  step  out  of 
the  limits  assigned  to  them,  they  are  equally  trespassers.  This 
is  settled  eyen  in  the  case  of  magistrates  executing  a  judicial 
trust;  although  they  haye  jurisdiction  oyer  the  process  as  well 
as  the  person  and  cause,  they  are  liable  if  they  exceed  their  au- 
thority. The  extent  of  this  doctrine  is  not  only  supported  by 
the  principles  of  the  common  law  and  a  current  of  English  decis- 
ions, but  was  adopted  by  this  court  in  the  case  of  Percival  y. 
Jones,  1  Johns.  Cas.  393,  in  which  we  gaye  judgment  against  a 
magistrate  for  exceeding  his  powers. 

Whether  by  the  just  construction  of  the  act  of  congress,  it  ad- 
mitted of  an  appeal  on  the  point  in  question  to  the  principal 
assessor,  I  think  immaterial.  The  omission  to  make  that  appeal, 
or  if  made,  the  decision  of  the  principal  assessor  against  it» 
would  not  alter  the  case  or  conclude  the  appellant.  Such  de- 
cisions would  still  depend  on  the  discretion  of  a  ministerial  offi- 
cer only,  and  unless  such  discretion  is  declared  to  be  definitiye, 
or  the  nature  of  the  subject  requires  it  to  be  so  considered,  I 
deem  it  a  maxim  from  which  we  ought  not  to  depart,  that  no  one 
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shall  be  finally  condnded  in  his  rights,  withont  an  tpporinnity 
to  be  heard  in  a  court  of  jostioe  and  the  reg^nlar  decision  of  a 
competent  tribanal. 

As  to  the  question  which  concerns  the  jurisdiction  of  thi& 
court  in  dril  oases,  where  the  validity  of  an  authority  exercised 
under  an  act  of  the  United  States  is  drawn  in  controversy,  I 
think  it  cannot  originally  be  doubted.  This  is  simply  an  action 
of  trespass,  and  the  pleadings  are  in  the  usual  form.  The  ques- 
tion under  the  act  of  congress  arises  incidentally  upon  the  eri- 
dence  on  the  part  of  the  defendant,  and  congress,  by  their  act 
establishing  the  judicial  courts  of  the  United  States,  have  ex- 
pressly recognized  the  jurisdiction  of  the  state  courts,  and  pro- 
vided a  remedy  by  writ  of  returnable  in  the  supreme  court  of 
the  United  States,  in  case  the  decisions  of  the  state  courts  should 
contravene  their  laws. 

I  am,  therefore,  of  opinion,  that  we  possess  jurisdiction;  that 
there  was  no  authority  under  the  act  of  congress  to  impose  or 
collect  this  tax,  and  that  this  action  is  maintainable  against  any 
officer  who  enforced  it. 

Kent,  J.  The  question  submitted  is,  whether  the  plaintiffs 
are  entitled  to  recover  upon  the  facts  stated. 

The  act  of  congress  of  ninth  July,  1798,  provided  for  the 
valuation  of  lands,  dwelling-houses  and  slaves,  by  assessors,  to 
be  appointed  by  commissioners.  '*  Every  dwelling-house  above 
the  value  of  one  hundred  dollars,  and  the  lof  on  which  it  was 
erected,  not  exceeding  two  acres,  was  to  be  valued  at  the  rate 
such  dwelling-house  was  worth  in  money,  "  with  a  due  regard 
to  situation.'*  "All  lands  and  town  lots,  except  lots  on  which 
dwelling-houses"  were  erected,  as  aforesaid,  were  to  be  valued 
*'  by  the  quantity,  at  the  average  rate"  which  each  lot  was  worth 
in  money,  *'  in  a  due  relation  to  other  lands  and  lots,  and  with 
reference  to  all  advantages  of  soil  and  situation,  and  to  all 
buildings  and  other  improvements  of  whatever  kind,  except 
dwelling-houses  aforesaid."  In  making  the  assessments,  the 
assessors  were  to  require  from  the  owners  or  possessors  of 
dwelling-houses,  lands,  or  slaves,  separate  lists  of  each,  and  the 
lists  of  dwelling-houses  were  to  specify  their  situation,  dimen- 
sions, stories,  windows,  materials,  etc.  The  lists  of  lands  and 
lots  were  to  specify  the  quantity  of  each  tract  or  lot,  the  num- 
ber, description  and  dimensions  of  all  buildings  thereon,  ex- 
cept dwelling-houses  aforesaid.  And  the  assessors  were  them- 
selves to  make  the  lists  for  persons  not  prepared  to  exhibit  the 
same,  and  where  persons,  on  being  required  or  notified,  refused 
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or  neglected  to  furnish  the  lists,  the  assessors  were  to  enter  on 
the  lands,  etc.,  and  to  make  the  lists  from  the  best  information 
thej  could  obtain.  After  the  lists  were  thus  collected,  the  as* 
sessors  were  to  value  the  same  in  a  just  proportion  aforesaid, 
and  to  arrange  the  lands,  dwelling-houses  and  slayes  into  three 
alphabetical  lists.  The  principal  assessor  was  then  to  give  pub- 
lic notice  in  each  assessment  district,  of  the  place  where  the 
lists  and  valuations  were  to  be  seen,  and  that  appeals  were  to 
be  received  by  him  relative  to  erroneous  or  excessive  valuations. 
The  principal  assessors  were  authorized  to  receive,  hear  and  de* 
termine  in  a  summary  way,  according  to  law  and  right,  all 
appeals  against  the  proceediiigs  of  the  assessors;  provided  that 
the  question  to  be  determined  on  an  appeal  respecting  the  val- 
uation of  any  lands  or  dwelling-houses  should  be  whether  the 
valuation  complained  of  was  in  a  just  relation  or  proportion  to 
other  valuations  in  the  same  assessment  district.  The  appeals 
were  to  be  in  writing,  and  were  to  specify  the  particular  cause, 
matter  or  thing  respecting  which  a  decision  was  requested;  and 
to  state  the  ground  of  inequality  or  error  complained  of,  by 
reference  to  some  other  valuations  in  the  same  district;  and  in 
all  cases  to  which  reference  was  to  be  made  in  any  appeal,  the 
principal  assessor  was  authorized  to  re-examine  and  equalize  the 
valuations  as  should  appear  just  and  reasonable.  After  the  ex- 
piration of  the  time  for  appeals,  the  principal  and  other  assess- 
ors were  to  transmit  to  the  commissioners  of  the  district  copies 
of  their  lists  and  abstracts  of  their  proceedings,  and  the  com- 
missioners were  authorized,  if  manifest  error  or  imperfection 
appeared  in  the  abstracts,  to  require  of  the  assessors  that  the 
same  be  explained  and  corrected.  These  are  all  the  parts  of 
the  law  that  have  relation  to  the  assessment  complained  of. 

By  another  act  of  congress  of  the  fourteenth  July,  1798,,  a 
tax  was  laid  and  assessed  upon  houses,  lands  and  slaves,  accord- 
ing to  the  above  valuation,  and  the  surveyor  of  the  revenue 
was  to  make  out  lists  of  the  sums  payable  for  every  dwelling- 
house  and  tract  or  lot  of  land,  distinguishing  what  was -payable 
for  dwelling-houses,  and  what  for  lands,  and  the  collectors  were 
to  be  furnished  with  these  lists,  and  were  bound  to  collect  the 
sums  accordingly.  In  pursuance  of  this  last  act,  the  defendant 
entered  and  collected  the  sum  as  stated  in  the  case. 

1.  Upon  this  case  I  am  of  opinion  that  the  plaintiffs  had  a 
remedy  provided  by  the  act  for  the  error  alleged,  and  that  the 
principal  assessor,  upon  appeal,  was  competent  to  redress  the 
grievance.    The  authority  was  in  general  terms  to  receive,  heal 
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and  determine,  according  to  law  and  right,  all  appeals  against 
the  proceedings  of  the  assessor.  The  limitation  of  the  assessor's 
power  upon  appeal  respecting  the  valuation  of  lands,  etc.,  did 
not  apply  to  this  case,  for  here  the  appeal  would  not  have  been 
respecting  the  valuation,  but  respecting  the  error  in  placing  ths 
theater,  which  was  not  a  dwelling-house,  on  the  list  appro- 
priated to  dwelling-houses.  And  as  the  plaintiffs  did  not  avail 
themselves  of  the  remedy,  by  appeal,  they  may  be  considered 
as  having  acquiesced  in  the  proceeding  of  the  assessors.  Here 
is  a  special  trust  credited  by  statute,  and  a  special  remedy  pro- 
vided for  the  correction  of  mistakes  in  the  execution  of  it;  and 
I  incline  to  the  opinion  that  the  determination  of  the  principal 
assessor  upon  appeal  was  intended  by  the  act  to  be  of  plenary 
discretion  and  final  authority.  The  multifarious  and  minute 
detail  of  the  proceedings  of  the  assessor  seems  to  render  such  a 
discretion  absolutely  necessary  to  the  due  execution  of  the  law: 
Cowp.  624;  1  Burr.  644;  for  I  distinguish  this  from  those  cases 
in  the  English  books,  where  the  assessors  and  collectors  of  their 
land  tax  have  been  held  trespassers.  There  the  commissioners 
had  no  authority  at  all  over  the  subject-matter  which  they 
included  in  the  tax:  Harrison  v.  Bulcock,  1  H.  Bl.  68.  Here 
the  theater  was  required  to  be  assessed  by  the  assessors,  if  a 
dwelling-house,  then  as  such;  if  not  a  dwelling-house,  then  as 
a  lot  of  ground,  with  due  regards  to  the  improvements  thereon;,, 
and  probably  the  valuation  would  have  been  just  the  same, 
whether  it  had  been  placed  on  the  one  list  or  the  other.  The 
assessors  had  jurisdiction  of  the  subject-matter;  they  were  bound 
to  assess  that  building  in  the  one  view  or  the  othor*  and  in  the 
exercise  of  that  duty,  it  is  alleged  and  admitted  that  they  did 
exercise  that  judgment  duly.  But  this  is  very  different  from 
the  case  in  which  they  were  not  to  exercise  any  judgment  at  all 
over  the  subject-matter;  in  which  they  had  stepped  out  of  their 
path,  and  taken  cognizance  of  a  subject  not  at  all  delegated  to 
them.  In  such  an  instance  their  proceedings  would  have  been 
truly  coram  non  judice,  and  they  trespassers.  Here  the  subject 
was  by  law  sub  judice^  and  the  grievance  is  a  mere  error,  or 
mistake  by  them,  while  in  the  exercise  of  a  lawful  jurisdiction; 
2.  Another  ground  that  may  be  taken  upon  this  case  is,  that 
the  grievance  did  not  arise  under  the  act  of  the  fourteenth  of 
July,  by  virtue  of  which  the  defendant  entered.  That  act  or- 
dered a  tax  (of  which  the  sum  collected  by  the  defendant  was  a 
part)  to  be  assessed  upon  dwelling-houses,  lands  and  slave, 
according  to  the  valuations  and  enumerations  to  be  made  pursui 
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Bnt  to  the  act  of  ^  the  ninth  of  July.  Oongress,  by  this  hiw, 
refened  to  and  adopted  the  yaluations  that  should  be,  in  fact, 
made  under  the  former  law,  without  intending  to  discriminate 
between  those  yaluations,  should  be  accurately  and  truly  in  all 
respects  made  from  those  which  ahould  be,  in  fact,  made  and 
returned  in  pursuance  of  the  first  law.  The  act  of  the  four- 
teenth of  Jtdy  having  adopted  Che  Taluations  under  the  law  of 
the  ninth  of  July,  and  ordered  a  tax  to  be  laid  and  collected 
accordingly,  it  was  a  complete  authority  to  the  defendant  to 
enter  as  stated  in  the  case.  It  would  be  a  doctrine,  I  appre- 
hend, of  most  manifest  inconyenience  (if  it  could  be  main- 
tained), that  if  a  tax  be  ordered  by  the  legislature,  and  to  be 
assessed  and  collected  according  to  some  antecedent  Taluation, 
that  the  collectors  of  such  tax  become  trespassers  if  peradven- 
ture  there  should  be  an  error  in  the  assessment  or  in  the  arrange- 
ments of  the  prior  valuations. 

In  England  the  annual  land  tax  is  to  this  day  apportioned 
and  assessed  according  to  an  antecedent  valtiation  made  as 
early  as  the  year  1692,  and  this  practice  generally  and  neces- 
sarily prevails  in  order  to  avoid  the  immense  diffictdty  and  labor 
of  frequent  valuations:  1  Bl.  Com.  826.  The  continental  assess- 
ments were  also  adopted  by  the  legislature  of  this  state  in  the 
assessment  and  collection  of  a  state  land  tax;  and  in  all  these 
cases  of  reference  to  a  valuation  made  or  to  be  made  by  a 
former  law,  the  true  construction  is  that  the  document  referred 
to  is  not  to  be  assumed  as  accurate  at  the  peril  of  the  ministerial 
officer.  The  act  adopting  it  necessarily  ratifies  it  as  sound  for 
the  specific  purpose  for  which  it  is  to  be  resorted  to.  And 
whether  the  reference  be  a  valuation  under  a  law  of  five  days 
or  five  years  antecedent  to  the  time  of  making  the  reference, 
does  not  appear  to  me  to  make  any  di£Eerence  in  the  principle. 
The  gravamen  now  complained  of  by  the  plaintiffs  did  not  arise 
under  the  act  by  virtue  of  which  the  tax  was  laid  and  the  de- 
fendant entered,  but  under  a  prior  law  directing  the  valuation; 
and  my  opinion  is,  that  the  last  act  was  a  justification  to  the 
defendant,  and  for  these  reasons  the  plaintifb  are  not  entitled 
to  recover. 

Lbwis,  C.  J.y  declaring  himself  of  the  same  opinion*  ozdered: 

Judgment  for  the  defendant. 
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Maggrath  V.  Ghitbch. 

[1  Oasbs,  196.] 

Claim  fob  Loss  of  Pbbishablb  Abtigles.— Where  articles  an  indnded 
in  a  memorandnm  as  perishable,  they  must  be  completely  destroyed 
before  the  insured  can  recover  as  for  a  total  loss. 

CONTBIfiUTIOK  fob  DaMAOB  TO   PERISHABLE   ABTICLE& — All  dami^ 

directly  resulting  from  a  jettison  should  be  contributed  lor,  though  it 

happen  to  articles  described  as  perishable,  and  which  remain  in  specie. 
LiABiLTTT  of  Fbeioht  FOB  CoNTBlBUTlON.— The  freight  actually  gained 

or  earned  at  the  time  a  voyage  is  broken  up,  should  be  the  basis  for 

estimating  a  role  of  contributioxL  t 

LfsUBED  Liable  in  Fibst  Instance  fob  Contbibution.— An  insured 

may  recover  the  contributory  share  due  him  for  loss  by  jettison  in  the 

first  instance  from  the  insurer,  before  resorting  to  those  entitled  to  con« 

tribute. 

AonoN  on  a  policy  of  insnrancey  in  which  on  a  special  verdict, 
the.  following  facts  were  found:  That  Le  Boy,  Bayard  and  Mo- 
Evers,  of  New  York,  as  agents  for  the  plaintiffs  who  were  mer^ 
chants  in  Madeira,  by  a  policy  of  insurance  dated  the  tenth  of 
September,  1798,  insured  five  thousand  four  hundred  and  four- 
teen bushels  of  Indian  com,  four  thousand  pipe  staves,  four 
thousand  hogshead  staves,  and  two  thousand  five  hundred  quar- 
ter cask  staves  from  New  York  to  Madeira,  on  board  the  Snow, 
Ann  and  Mary;  that  the  prime  cost  of  the  corn  was  two  thou- 
sand nine  hundred  and  eighty-two  dollars  and  ninety-eight  cents, 
of  the  pipe  staves  one  hundred  and  seventy  dollars  and  thirty-one 
cents,  of  the  hogshead  staves  ninety-five  dollars  and  fifty  cents, 
and  of  the  quarter  cask  staves;  that  the  freight  for  the  com  viras 
to  be  five  hundred  and  fifty  pounds  sterling,  for  the  staves  one 
hundred  and  forty-eight  pounds;  and  that  the  plaintiffs  had  an 
interest  on  board  to  the  amount  covered  by  the  policy;  that 
there  was  a  memorandum  in  the  policy  by  which  it  was  agreed 
that  salt,  grain  of  all  kinds,  and  Indian  meal,  and  all  other 
articles  perishable  in  their  own  nature,  should  be  warranted  by 
assured  free  from  average,  unless  general.  That  the  vessel, 
being  well  fitted  for  sea,  sailed  on  the  voyage  insured,  on  the 
seventeenth  of  the  same  month;  on  the  twenty-first  encountered 
squally  weather  and  heavy  seas,  which  continued  till  the  twenty- 
Bizth  following,  when  the  wind,  blowing  violently,,  suddenly 
chopped  around  and  laid  the  vessel  on  her  beam-ends,  in  which 
situation  it  became  necessary  for  her  preservation,  and  that  of 
the  cargo  and  crew,  to  cut  away  the  mainmast;  that  in  doing 
this,  the  mast  splintered  off,  tearing  away  the  cloth  nailed  to 
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the  deck  and  mast  to  keep  the  water  from  running  into  the  hold; 
and  in  ooneequence  of  this,  as  the  sea  was  washing  f reelj  over 
the  Tessel^  a  vast  quantity  of  water  poured  into  the  hold  until 
a  new  cloth  was  nailed  down;  that  this  occupied  an  hour  and  a 
half,  when  there  was  found  four  feet  of  water  in  the  hold, 
though  one  pump  was  kept  going  continually,  the  other  having 
been  carried  away  by  the  fall  of  the  mast;  that  the  yessel  labored 
much  with  a  heavy  sea,  and  it  became  necessary  on  the  twenty- 
seventh  to  throw  overboard  about  half  the  staves;  that  she  was 
BO  disabled  that  she  was  obliged  to  bear  away  to  the  nearest 
port,  and  on  the  seventeenth  of  October,  arrived  at  Newcastle. 
That  no  stores  could  be  procured  there  in  which  to  store  the 
cargo,  nor  any  assistance  to  make  repairs;  and  that  the  yellow 
fever  was  then  raging  at  Wilmington  and  Philadelphia;  that  on 
the  twenty-fifth  or  twenty-sixth  of  October,  Le  Boy,  Bayard 
and  MoEvers  received  information  that  the  vessel  was  at  New- 
castle, and  of  the  antecedent  circumstances,  which  they  immedi- 
ately communicated  to  the  underwriters,  and  abandoned;  that 
the  vessel  lay  at  Newcastle  till  the  yellow  fever  abated,  and 
then,  on  the  thirtieth  October,  went  to  Philadelphia;  that  at 
the  time  of  abandonment  it  was  agreed  Le  Boy,  Bayard  and 
McEvers  should  send  a  clerk  to  Newcastle  to  take  charge  of  the 
cargo  belonging  to  the  plaintiffs,  for  the  benefit  of  whom  it 
might  concern,  without  prejudice  to  the  rights  of  either  party. 
That  on  unloading  the  caxgo  at  Philadelphia,  it  was  found 
so  damaged  as  to  be  wholly  unmerchantable,  and  that  the 
damage  to  the  com  was  occasioned  by  cutting  away  the  mast^ 
which  was  done  for  the  preservation  of  the  caigo,  crew  and 
vessel.  That  the  articles  insured  were,  by  consent  of  parties, 
sold  for  the  benefit  of  all  concerned,  for  nine  hundred  and 
twenty-four  dollars,  after  deducting  charges,  which  sum  was 
paid  to  the  owners  of  the  vessel  for  freight,  in  pursuance  of  an 
award  by  arbitrators  chosen  for  that  purpose,  the  defendant^ 
however,  not  being  a  party  to  the  submission.  That  the  Ann 
and  Mary  was  repaired  at  Philadelphia,  and  ready  to  take  a 
cargo  on  the  twenty-eighth  November,  but  as  no  com  of  the 
kind  of  that  before  purchased  could  be  obtained,  the  voyage 
was  given  up,  and  the  vessel  returned  to  New  York. 

If  on  the  above  facts  the  court  should  be  of  opinion  that  the 
plaintiffs  were  entitled  to  recover  as  for  a  total  loss,  the  jury 
assessed  the  damages  at  twelve  hundred  and  thirty-one  dollars 
and  fifty-four  cents;  if  for  a  general  average  for  the  loss  sus- 
tained by  the  injury  to  the  com,  then  at  nine  hundred  and 
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nine  dollars  and  sixty-one  cents;  if  for  a  particular  average,  at 
two  hundred  and  thirty-seven  dollars  and  fifty-one  cents. 

It  was  agreed  that  if  in  estimating  the  general  average  the 
freight  of  the  cargo  to  Madeira  ought  to  have  been  taken  into 
account,  and  not  the  freight  actijally  paid  at  Philadelphia,  that 
an  alteration  was  to  be  made,  accordingly  in  the  sum  to  be  re« 
covered;  that  if  the  assured  were  not  bound  to  look  to  the 
owners  of  the  vessel  for  the  proportion  to  be  borne  by  the 
vessel  and  freight,  then  the  loss  to  be  considered  as  total. 

In  a  former  trial  on  the  same  policy,  in  which  Le  Boy  & 
Co.  were  plaintiffs,  the  abandonment  was,  by  the  special 
verdict  then  given,  found  to  have  been  made  while  the  vessel 
lay  at  Philadelphia,  where  she  could  have  been  repaired  for 
less  than  half  her  value;  and  the  question  then  was,  whether 
the  com,  being  damaged  more  than  one-half  its  value,  was  sus- 
ceptible of  abandonment,  and  the  underwriter  responsible;  or 
whether  he  was  protected  by  the  words  of  the  memorandum. 
The  bench  decided,  if  the  subject  insured  be  in  existence, 
there  cannot  be  a  recoveiy.  There  being,  however,  an  average 
occasioned  by  the  jettison,  for  which  the  assurer  was  bound,  it 
became  necessary  to  settle  that;  but  before  it  could  be  adjusted 
the  defendant  died.    This  occasioned  the  present  action. 

Edriaon,  for  the  plaintiffs. 

Pendleton  and  HamHUm^  for  the  defendant. 

By  Oourt,  Ejent,  J.,  after  stating  the  facts.  This  cause  comes 
before  the  court  upon  a  special  verdict.  Two  questions  have 
been  made:  1.  Whether  the  plaintiffs  be  not  entitled  to  re- 
cover as  for  a  total  loss;  2.  If  not,  then  by  what  rule  is  a  gen- 
end  average  to  be  liquidated. 

The  first  point  was  settled  by  this  court,  in  the  case  of  Le  Boy, 
Bayard  and  McEvers  v.  Oouvemear,  That  case  arose  upon  the 
same  policy,  and  upon  facts  substantially  the  same.  The  ques- 
tion was  on  the  construction  of  the  words  in  the  memorandum, 
free  from  average  unless  general;  and  the  court  decided  that  to 
make  the  insurer  liable  there  must  be  an  actual  destruction  of 
the  article  specified  in  the  memorandum,  and  not  merely  such 
a  technical  loss  of  the  article  as  would  authorize  an  abandon- 
ment. Consequently,  as  the  corn  existed  in  that  instance,  the 
insurer  was  not  liable  for  it,  however  deteriorated  it  might  have 
been  by  the  perils  of  the  sea. 

This  decision  was  warranted  and  governed  by  the  case  of 
Cocking  v.  Fraser,  Park,  114,  which  was  a  strong  and  unani- 
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mous  determination  of  the  court  of  king's  bench,  npon  a  case 
reserved  on  the  very  point  in  question.  In  that  case  the  insur- 
ance was  upon  a  cargo  of  fish  from  Newfoundland  to  a  port  of 
discharge  in  Portugal,  and  which  was  Figara.  On  the  passage 
the  crew  threw  overboard  part  of  the  fish,  for  the  generai  pres- 
ervation of  the  ship  and  cargo,  and  the  ship  was  obliged  to 
put  into  Lisbon,  which  was  upward  of  one  hundred  miles  from 
her  port  of  discharge.  It  was  there  found  upon  survey  that  the 
6»h  was  rendered  of  no  value,  through  sea  damage,  and  the 
ship  did  not  proceed  on  her  voyage.  The  court  held  the  in- 
surer liable  for  no  more  than  what  he  had  paid  into  court  as  a 
general  average  on  the  oargb,  and  a  particular  average  on  the 
ship.  Lord  Mansfield  observed  ''that  the  insurer  was  liable 
only  for  a  total  loss,  and  that  the  total  loss  here  was  the  loss  of 
the  thing  itself,  and  not  any  damage,  however  great,  while  it 
exists.  That  in  common  cases,  when  the  voyage  is  obstructed 
and  not  worth  pursuing,  it  is  a  total  loss.  But  the  memo- 
randum goes  on  the  idea  that  the  insurer  is  not  to  be  liable  for 
any  damage,  however  great."  BuUer,  J.,  observed  also,  ''that 
the  voyage  being  defeated  might  be  very  material  in  cases  not 
within  the  memorandum."  This  decision,  therefore,  goes  the 
whole  length  of  settling  that,  although  in  certain  cases  a  total 
loss  may  be  in  whatever  defeats  the  yoyage,  and  will  authorize 
an  abandonment,  this  will  not  hold  in  the  case  of  perish- 
able articles  within  the  memorandum.  The  insurer  there  is 
secure  against  all  damage  to  them,  whether  great  or  small; 
whether  it  defeats  the  voyage,  or  only  diminishes  the  price  of 
the  goods.  The  memorandum  prevents  the  loss  from  being 
total,  unless  the  article  be  burnt,  sunk,  captured,  or  otherwise 
completely  destroyed;  and  considering  the  difficulty  of  ascer- 
taining how  much  of  the  loss  arose  by  the  perils  of  the  sea, 
and  how  much  by  the  perishable  nature  of  the  commodity,  and 
the  impositions  to  which  insurers  would  be  liable  in  conse- 
quence of  that  difficulty,  the  rule  of  construction  as  now 
settied  is  the  most  salutary,  by  reason  of  its  simplicity  and  cer- 
tainty. This  difficulty  would  remain  in  full  force  if  the  law 
was  otherwise,  and  the  insurer  was  to  be  held  for  damage  to 
the  perishable  articles,  when  that  damage  was  so  great  as  to 
occasion  a  loss  of  the  voyage.  One  great  object  of  the  rule 
would,  in  such  case,  be  defeated. 

In  delivering  our  judgment,  I  have  been  the  more  particular 
in  explaining  the  former  decision,  and  giving  it  my  full  acqui- 
escence, from  an  impression  which  I  received  from  the  aiga- 
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ment  of  this  cause,  that  the  dedfiion  was  not  sufficiently  under* 
stood,  or  that  it  did  not  give  all  desirable  satisfaction.  The 
obserration  of  Lord  Kenjon,  in  the  cause  of  MbAndrews  t. 
Vaughan,  1  Marsh.  150,  would  seem  also,  as  it  stands  at  pres- 
ent without  explanation,  to  be  opposed  to  the  rule  we  haye 
adopted;  for  he  said  the  insurer  was  liable  not  only  when  the 
article  was  actually  destroyed,  but  when  the  voyage  was  lost. 
If  by  this  obeenration  was  meant  that  the  insurer  was  held 
when  the  voyage  was  lost  by  some  cause  or  peril  not  arising 
from  the  condition  of  the  articles  in  the  memorandum,  it  is  not 
contrary  to  the  rule  contended  for;  but  if  it  is  to  be  understood 
as  extending  to  a  loss  of  voyage  in  consequence  of  damage, 
however  great,  to  the  articles  in  the  memorandum,  it  is  directly 
contraiy  to  the  decision  of  Cocking  v.  JFhiaer,  and  cannot  be 
received  as  law. 

It  is  to  be  observed  that  it  is  not  stated  in  the  verdict  that 
no  other  vessel  could  be  had  at  Newcastle  to  cany  the  cargo, 
but  that  the  vessel  in  question  could  not  there  be  repaired; 
and  it  is  found  that  she  was  speedily  repaired  at  Philadelphia, 
and  was  ready  for  the  voyage,  but  that  it  was  given  up  and 
deemed  lost  in  consequence  of  the  unmerchantable  condition 
of  the  cargo,  and  because  no  other  cargo  of  the  like  kind  (it 
being  Jersey  flint  corn)  could  be  there  obtained.  This  was 
evidently  the  real  cause  of  the  loss  of  the  voyage,  and,  there^ 
fore,  neither  this  nor  the  former  decision  apply  to  the  case  of  a 
loss  of  voyage  from  injuries  distinct  from  those  happening  to 
the  perishable  articles,  such,  for  instance,  as  an  irreparable 
danuige  to  the  vessel.  That  would  be  a  loss  of  voyage  in  a  case 
not  within  the  memorandum,  and  liable  to  be  regulated  by  other 
rules.  As  the  plaintiff  is  not  entitled  to  recover  as  for  a  total 
loss,  the  next  point  that  arises  for  consideration  is  whether  the 
plaintiff  be  not  entitled  to  recover  a  general  average,  as  fixed 
by  the  verdict. 

A  question  here  preliminarily  arises,  and  that  is  whether  the 
verdict  be  contnuy  to  evidence  in  stating  that  **  the  whole  of 
the  damage  sustained  by  the  com  was  occasioned  by,  or  in  con- 
sequence of,  the  cutting  away  the  mast  of  the  vessel,  for  the 
general  preservation." 

To  support  this  finding,  the  evidence  was,  that  in  cutting 
away  the  mast,  it  splintered  off  at  and  below  the  partners,  and 
tore  away  a  piece  of  cloth  which  was  nailed  to  the  deck  and 
mast;  and  by  means  of  the  splintering  and  the  removal  of  the 
doth,  vast  quantities  of  water  continued  to  rush  into  the  hold 
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of  the  Teasel  until  the  stump  of  the  mast  was  cut  off,  and  a  new 
coat  naUed  over  the  same,  which  occupied  about  an  hour  and 
a  half;  during  all  which  time,  and  for  several  hours  afterward, 
the  water  made  a  free  passage  over  the  decks,  and  one  pump 
was  continually  going,  the  oUier  having  been  carried  away  and 
and  become  totally  disabled  by  the  fall  of  the  mast.  In  addi- 
tion to  these  facts,  there  is  the  deposition  of  a  witness,  who 
heard  the  captain,  mate,  and  crew  say  that  the  damage  the  corn 
sustained  was  principally  in  consequence  of  cutting  away  the 
mainmast. 

Upon  these  facts  we  are  not  dissatisfied  with  the  conclusion 
drawn  by  the  jury.  No  other  cause  of  direct  injury  to  the  com 
is  found.  The  one  stated  must  have  essentially  injured  the 
com.  The  injury  was  inevitable,  and  the  cause  was  sufficient 
to  have  produced  the  whole  effect.  We  think  the  conclusion 
a  reasonable  one.  We  are,  therefore,  to  consider  the  mast  as 
sacrificed  for  the  general  safety  of  the  ship  and  cargo,  and  that 
in  the  act  of  sacrificing  the  mast,  or  as  a  necessary  consequence 
of  it,  the  com  was  damaged,  and  this  damage  must  be  included 
in  a  general  contribution.  The  com  being  damaged  by  the  cut- 
ting away  of  the  mast,  is  to  be  considered  equally  with  the  mast 
a  sacrifice  for  the  common  benefit;  a  price  of  safety  to  the  rest; 
and  it  is  founded  on  the  clearest  equity  that  all  the  property  and 
interest  saved  ought  to  contribute  their  due  proportion  to  this 
sacrifice.  The  plaintiff  is,  therefore,  entitled  to  recover  as  for 
a  general  average  for  the  loss  sustained  by  the  injury  done  to 
the  com,  and  two  remaining  questions  are  next  to  be  set- 
tled: Abbott,  278;  1  East's  Bep.  228,  by  Lawrence,  J.,  Park, 
124. 

The  one  is  whether,  in  the  adjustment  of  average,  the  freight 
of  the  cargo  to  Maderia  ought  to  have  been  estimated,  and  not 
the  freight  only  paid  at  Philadelphia.  In  this  case,  we  think 
the  adjustment,  as  settled  by  the  award,  ought  to  stand;  for 
that  the  freight  actually  gained  or  earned  in  the  voyage,  and 
not  what  the  vessel  would  have  earned  if  she  had  gone  to 
Maderia,  ought  to  be  the  rule  of  contribution:  Abbott,  291, 
292;  Marsh.  467. 

The  other  question  is,  whether  the  totality  of  the  contribu- 
tion due  to  the  plaintiffs,  for  the  loss  of  their  com,  is  recover- 
able in  the  first  instance  from  the  insurer.  We  are  of  opinion 
that  it  is,  because  the  loss  arises  wholly  from  a  peril  within  the 
policy,  and  the  plaintiff  has  a  right  to  look  for  his  indemnity 
from  the  person  who  has  engaged  to  indemnify  him  from  the 
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peril.  This  argument  appears  conolusiyo.  This  will  not  lead 
to  a  multiplicity  of  suits  any  more  than  a  different  rule;  for  if 
the  plaintiffs  could  recover  only  a  contributory  share  from  the 
defendant,  they  would  be  compelled  to  resort  to  the  owner  of 
the  ship  for  tiie  residue;  and  this  suit  over  may  as  well  be 
brought  by  the  insurer  as  the  plaintiffs,  for  one  great  object  of 
insurance  is,  promptly  to  reinvest  the  assured  with  his  capital, 
lost  by  the  perils  of  the  sea,  and  thereby  enable  him  to 
continue  his  commercial  enterprises.  In  addition  to  this,  it 
appears  to  be  the  English  practice  for  the  insurer  to  pay  in  the 
first  instance  the  adjusted  average:  Abbott,  296. 

We  are  accordingly  of  opinion  that  the  plaintiffs  are  entitled 
to  recover  a  general  average.  That  in  adjusting  this  average 
the  freight  has  been  properly  estimated,  and  that  the  plaintiffs 
are  not  boxind  to  look  to  the  owner  of  the  vessel  for  the  propor- 
tion to  be  borne  by  the  vessel  and  freight,  and  these  points 
being  established,  the  loss  is  to  be  considered  as  total,  accord* 
ing  to  an  agreement  of  the  parties  at  the  foot  of  the  case. 

Lewis,  G.  J.,  concurred,  except  as  to  the  question  whether 
the  injury  received  by  the  com  from  the  jettison  of  the  mast, 
and  the  consequent  irruption  of  the  sea,  could  entitle  it  to  a 
general  average  as  between  insured  and  insurer,  upon  which  he 
expressed  no  opinion. 

LiviNasioN,  J.,  having  been  oonoemed  in  the  case,  gave  no 
opinion. 

Judgment  for  the  plaintiffs,  according  to  the  agreement  on 
the  case,  as  for  a  total  loss. 


ThiB  case  is  extensively  noticed  by  writers  on  marine  insuxanoe.  In  his 
second  volume,  page  103,  Parsons  notices  it  as  establishing  the  role  in  New 
York,  that  if  goods  mentioned  in  memorandum  articles  exist  in  specie  at  an 
intermediate  port,  the  insured  cannot  recover  as  for  a  total  loss.  It  is  cited 
on  this  point  in  Moreau  v.  U,  S,  Ins.  Co,,  3  Wash.  C.  C.  259;  Potter  v. 
Providence  Ins.  Co.,  4  Mason,  301,  Mareardier  v.  Chesapeake  Ins.  Co.,  8 
Cranch,  48;  ffugg  v.  Augusta  Ins.  Co.,  7  How.  606. 

In  the  same  volume,  page  233,  he  notices  it  as  holding  that  where  the 
direct  and  immediate  cause  of  the  damage  to  perishable  articles  is  some  act 
done  for  the  general  preservation,  the  owner  would  have  the  same  right  to 
claim  for  general  average  as  if  the  goods  had  not  been  in  their  nature  per- 
ishable. On  this  point  it  is  cited  in  Oriswold  v.  Union  Mut.  Ins.  Co.,  3 
Blatchl  234.  Parsons,  2  Mar.  Ins.  290,  again  cites  the  case  as  showing 
that  the  insured  may  daim  of  the  insurers  the  whole  amount  of  his  loss  in 
the  first  instance,  transferring  to  them  his  claim  for  contribution;  but  in 
LapsUy  v.  Pleasants,  4  Binn.  602,  a  different  rule  b  laid  down.  See  1 
Phillips,  sec.  1348. 
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Qn  tbe  poiat  that  the  freight  ahouLd  be  contributed  for  a  case  of  jettifloii, 
it  IB  cited  ia  M^OucU  Scatty  Ina.  Co,  v.  The  George,  Olcott.  168,  and  also  2 
Panonsy  309,  where  it  Ib  laid  down:  "The  ship  earns  the  freight  only  by 
carrying  its  cargo  to  its  destination.  It  is  obvious,  therefore,  that  if  goods 
be  jettisoned,  it  is  not  only  the  owner  of  the  goods  who  loses  thereby,  but 
the  owner  of  the  ship  loees  the  freight  which  he  would  have  earned  by  car- 
rying the  goods.  There  would  seem  to  be,  therefore,  no  reason  what- 
ever why  he  should  not  have  a  claim  for  contribution  for  the  freight  thus 
lost  This  is  in  practice  adjusted  as  an  average  loss,  and  the  aothorities 
sustain  tliis  view.*' 


Babnswall  V.  Church. 

[l<UaBS,917.] 

BUKB  CovxBKD  BT  Genesal  Poucy.— A  general  policy,  unaccom- 
panied with  any  warranty,  covers  war  risks  of  all  kinds  and  of  all 
countries.  Under  such  circumstances  a  false  dearance  is  immaterial, 
when  the  vessel  actually  sailed  on  the  voyage  intended,  and  the  as- 
sured is  not  bound  to  disclose  it. 

BsAWOBTHlNsas. — Seaworthiness  is  always  implied  in  a  policy  of  insur- 
ance, and  is  not  at  the  risk  of  the  insurer. 

AcnoH  on  a  policy  of  insuzance  on  the  ship  Hope,  Taloed  at 
eight  thousand  dollars,  and  dated  December  28, 1799,  ''at  and 
from  Kingston,  in  Jamaica,  to  Honduras,  daring  her  stay  there, 
and  at  and  from  thence  to  New  York."  It  appeared  that  the 
plaintiff  purchased  the  vessel  in  question,  relying  upon  the  rep- 
resentations of  two  ship-carpenters  in  his  employ,  who  reported 
that,  after  a  thorough  examination,  they  found  the  vessel  to  be 
perfectly  sound  and  very  strong,  with  a  bottom  of  English  elm, 
which  never  decays  under  water,  and  that  she  would  last  forty 
or  fifty  years;  that  plaintiff  expended  about  six  hundred  pounds 
in  repaixB,  during  which  some  tainted  timbers  were  mended  and 
defective  planks  removed;  that  the  vessel  sailed  on  the  voyage 
insured,  and  arrived  safely  at  Honduras;  that  on  her  passage 
from  thence  to  New  Tork,  as  appeared  from  the  captain's  pro- 
test, she  experienced  heavy  gales,  though  not  such  as  to  oblige 
him  to  strike  topgallant-masts,  and  hand  his  topgallant-sails, 
and  sprung  a  leak,  and  was  forced  to  bear  away  to  Honduras, 
where  she  was  condemned  as  unseaworthy,  upon  the  report  of 
the  surveyors  that  two-thirds  of  her  timbers  and  several  of  her 
planks  were  rotten,  and  that  much  of  her  iron  work  had  started. 

The  protest  of  the  captain  also  stated  that  though  he  sailed 
for  New  Tork  from  Honduras,  he  cleared  for  Falmouth,  in  ordei 
to  avoid  a  duty  of  one  hundred  and  five  pounds  per  ton,  which 
must  have  been  paid  had  the  vessel  cleared  for  any  other  than 
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an  English  port.  It  was  proved,  howeyer,  that  the  New  York 
Insurance  Company  continued  the  risk  on  the  poUej  after 
knowledge  of  this  dronmstancey  without  demanding  anything 
additional. 

To  rebut  the  testimony  of  the  surveyors,  taken  under  a  com- 
mission,  that  the  vessel  could  not  have  been  seaworthy  and  fit 
for  the  voyage  when  she  sailed  from  New  Tork,  and  that  her 
general  decay  could  not  have  taken  place  between  the  time  of 
sailing  and  that  of  her  survey,  the  plaintiff  adduced  the  ship- 
caipenters  who  made  the  examination;  and  the  master,  who 
had  last  commanded  her,  who  testified  that  she  was  strong  and 
seaworthy  when  he  left  her,  and  that  on  her  former  voyage  she 
had  not  leaked  at  all. 

The  jury  found  for  the  plaintiff  as  for  a  total  loss;  and  a  mo* 
tion  for  a  new  trial  was  made:  1.  Because  the  verdict  was 
against  evidence,  the  vessel  not  being  seaworthy  when  she  sailed; 
2.  That  she  never  sailed  on  the  voyage  insured;  3.  That  if  she 
did,  and  was  seaworthy,  there  was  not  a  sufficient  disdosore^ 
she  having  cleared  for  Falmouth,  thereby  increasing  the  risk. 

Peiufteton,  Hoffman  and  J^roup,  for  the  defendant,  contended 
that  the  state  of  the  vessel  was  such  that  the  verdict  could  not 
be  supported;  the  testimony  as  to  imseaworthiness  was  com- 
plete. The  examination  at  the  time  of  the  purchase  of  the 
vessel  and  the  subsequent  report  of  the  ship-carpenters,  do  not 
establish  her  seaworthiness:  Park,  122,  222.  On  the  second 
point,  the  defendant  had  strong  reason  to  expect  a  verdict  in 
his  favor.  The  testimony  of  three  persons  showed  the  vessel 
sailed  on  a  voyage  to  Falmouth,  and  not  on  one  to  New  York; 
though  this  latter  is  afterward  stated  by  the  captain  as  being 
the  real  voyage;  but  as  to  this  he  contradicted  himself.  There 
was  clearly  a  non-disclosure  of  the  clearance  being  for  Fal- 
mouth, and  this  being  a  concealment  of  a  material  fact,  would, 
of  course,  avoid  the  policy.  This  further  exposed  her  to  a  risk 
of  condemnation,  as  having  false  papers:  Abbott,  184;  1  MoL 
329  b,  2  ch.  2,  sec.  9;  Coll.  Jur.  135,  136;  1  Bob.  Adm.  Bep. 
871,  378, 124, 126, 165,  247,  248;  2  Id.  158, 161,  849;  3  Id.  77, 
78,80. 


EdmiUon  and  Edrison^  for  the  plaintiff,  contended  that 
worthiness  was  not  implied  by  the  mere  contract  of  insurance; 
that  latent  defects  were  included  in  the  risks  taken  by  the  in« 
surer;  provided  she  was  seaworthy  at  the  inception  of  the  voy- 
age, the  progressive  decay  is  at  the  risk  of  the  underwriteiB. 
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To  warrant  the  gianting  of  a  new  trial  on  this  ground,  the  evi- 
dence should  be  clear  and  manifest  that  the  vessel  was  not  sea- 
worthy when  the  risk  attached — that  is,  on  her  arrival  at  King- 
ston— and  there  is  not  a  particle  of  evidence  to  that  effect; 
whereas,  every  single  fact  separately  taken  proves  her  sea- 
worthy at  the  commencement  of  the  voyage.  On  the  second 
point,  the  only  evidence  that  could  be  relied  on  was  the  cap- 
tain's, who  could  only  know  the  real  destination  of  the  vessel; 
the  others  spoke  from  the  papers  alone;  the  apparent  contra- 
diction is  easily  reconciled,  and  the  explanation  given  in  the 
second  protest  is  substantiated  by  the  owner's  letters,  which 
proved  the  voyage  sailed  on,  that  which  was  insured.  The  ob- 
ject of  the  clearance  for  Falmouth  is  consistent  with  the  known 
usage  of  trade,  being  merely  to  save  the  British  duties.  This 
very  course  of  trade  was  relied  on  in  the  Oslend  case  (Planche  v. 
FUicher,  Doug.  251),  and  allowed  to  regulate  the  mode  of  clear- 
ing out.  Whether  the  concealment  be  a  material  fact  or  not,  is 
a  matter  for  the  determination  of  the  jury  :  McDoioal  v.  Frcuer, 
Shirley  v.  WiUdnson,  Park,  205,  206,  207.  There  being  no  war- 
ranty in  the  policy,  a  capture,  therefore,  was  a  risk  within  it, 
and  the  underwriter  cannot  set  up  as  a  defense  that  from  the 
papers  the  vessel  ran  a  risk  of  being  taken. 

Thompson,  J.  The  two  questions  arising  out  of  this  casA  for 
decision,  are:  1.  Whether  the  verdict  was  against  evidence,  on 
the  question  of  seaworthiness;  and,  2.  Whether  the  plaintiff 
ought  not  to  have  disclosed  to  the  defendant  that  the  vessel 
would  have  a  clearance  for  Falmouth. 

There  is,  in  every  insurance,  an  implied  warranty  that  the  ship 
shall  be  seaworthy  when  the  risk  commences:  that  she  shall  be 
tight,  strong,  and  in  all  respects  iit  for  the  intended  voyage. 
The  insurer  undertakes  only  to  indemnify  against  the  extra- 
ordinary and  unforeseen  perils  of  the  sea,  and  not  against  the 
ordinary  perils  to  which  every  ship  must  be  exposed  in  the  usual 
course  of  the  voyage  proposed.  If  a  vessel  become  incapable 
of  proceeding  on  the  voyage  insured,  the  presumption  prima 
fade  is,  that  it  arises  from  unseaworthiness,  unless  some  ade- 
quate cause  be  shown  to  occasion  the  damage.  But,  if  any  such 
cause  be  shown,  so  that  the  loss  may  be  fairly  attributed  to  sea 
damage,  and  the  underwriters  mean  to  rely  on  the  ship's  not  be- 
ing seaworthy  at  her  departure,  the  onus  probandi  will  then  lie  on 
them.  To  test  the  present  case  by  these  rules,  we  find  the  only 
testimony,  as  to  the  immediate  cause  of  the  disaster,  is  that  con- 
tained in  the  two  protests.    From  the  first,  made  by  the  master, 
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chief  mate  and  one  seaman,  it  appears  that  the  Tessel  left  Hon- 
duras the  twenty-seventh  of  January.  That  on  the  twenty-eighth 
January,  she  met  with  strong  gales,  so  that  they  were  obliged 
to  close  reef  the  foretopsail,  and  close  reef  the  maintopsail. 
That  on  the  twenty-ninth  strong  gales,  and  a  heavy  sea  from  the 
northward,  still  under  reefed  suIb,  the  vessel  making  much 
water.  On  the  thirtieth,  the  wind  abated,  and  nothing  remark- 
able occurred  until  the  second  of  February,  when  they  found 
the  leak  increased  to  that  degree  that  they  could  not  keep  her 
free  from  water  with  the  pumps.  They  then  bore  away  for 
Swan's  Island,  which  being  unable  to  reach,  they  determined 
to  return  to  Honduras,  where  they  arrived  the  thirteenth  of  Feb- 
ruary. During  the  above  time,  they  encountered,  at  various 
periods,  stiff  gales  and  heavy  squalls.  Thus  we  fin4  the  ship, 
from  the  twenty-eighth  of  Januaiy  until  the  thirteenth  of  Feb- 
ruary, a  veiy  considerable  part  of  the  time  laboring  under  stiff 
gales  and  heavy  weather,  far  beyond  the  ordinary  perils  of  the 
sea.  The  master  swears  that  shortly  after  leaving  Honduras, 
he  met  with  excessive  hard  winds;  that  the  navigation  was  diffi- 
cult and  dangerous,  and  he  was  obliged  to  carry  a  vexy  heavy 
press  of  sail,  in  order  to  avoid  the  reefs  and  keys;  and  that  after 
he  had  met  with  considerable  injury,  and  it  was  determined 
again  to  return  to  Honduras,  he  experienced  heavy  gales  and 
various  changes  of  weather.  This,  I  think,  sufficient  to  show 
that  the  loss  may  be  fairly  attributed  to  sea  damage,  and  throw 
the  onu8  probandi  of  unseaworthiness  on  the  defendant.  On 
this  subject,  the  testimony  is  certainly  very  contradictory  and 
in  my  opinion  irreconcilable.  The  implied  warranty  on  the  part 
of  the  assured  is,  that  the  vessel  was  seaworthy  at  the  com- 
mencement of  the  risk;  this  was  on  the  twenty-first  of  November, 
1799,  while  she  lay  at  Kingston.  The  testimony  on  the  part  of 
the  plaintiff  is,  substantially,  that  in  April,  1799,  when  he  had 
it  in  contemplation  to  purchase  this  vessel,  he  procured-^hip- 
carpeuters  to  examine  her,  and  ascertain  her  situation,  previous 
to  completing  the  bargain;  no  possible  indictment,  therefore, 
to  a  fraud,  on  the  part  of  the  plaintiff.  They  examined  her  ac- 
curately, bored  in  places  most  liable  to  rot,  and  found  her  sound; 
stripped  off  her  sheathing,  found  her  bottom  English  elm,  and 
perfectly  sound;  her  naval  hoods  and  head  knees  sound; 
took  off  the  plank  so  as  to  examine  her  top  timbers,  and 
found  them  sound  and  good.  The  testimony  of  Captain 
Dorgan,  likewise,  who  arrived  in  March  preceding  from  the 
West  Indies,  in  this  ship,  with  a  cargo  of  five  hundred  hogs- 
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heads  of  sugar  and  molasses^  tends  to  show  that  she  was  a  veiy 
tight,  strong  vessel,  and  only  ten  years  old.  This,  it  is  said, 
however,  was  seven  months  before  the  commencement  of  the 
present  insurance.  But  if  she  was  in  the  situation  represented 
by  these  witnesses  in  April,  it  is  inconceivable  that  she  could  be 
in  the  rotten  and  decayed  state  represented  by  the  defendant's 
witnesses  in  November  thereafter.  The  examination  made  by 
the  defendant's  witnesses  was  in  February,  1800,  three  months 
after  the  commencement  of  the  risk.  All  the  progressive  decay, 
therefore,  from  the  November  preceding,  was  at  the  risk  of  the 
underwiter.  But  it  appears  incredible  that  all  this  decay  could 
have  taken  place  in  that  period,  for  the  defendant's  witnesses 
represent  that  when  she  was  surveyed  by  them,  two-thirds  of 
her  timbers  were  rotten,  many  of  her  plank  started  and  rotten; 
her  bends  so  rotten  and  loose  that  with  a  crowbar  they  might 
have  been  ripped  up  for  twenty  feet;  her  upper  works  in  a  very 
bad  state;  and,  in  short,  that  there  was  a  general  decay  of  her 
timbers,  bends,  and  plank.  The  master  of  the  ship,  however, 
swears  that  had  she  arrived  in  any  port  on  the  continent  of 
America,  she  might  have  been  repaired,  fit  for  the  voyage,  for 
fifteen  hundred,  or  two  thousand  dollars;  but  if  she  had  been 
in  the  situation  represented  by  the  defendant's  witnesses,  she 
must  have  been  irreparable.  On  the  whole,  the  testimony  is  so 
directly  and  palpably  contradictory  that  it  is  impossible  to  rec- 
oncile it.  It  thus  becomes  a  question  of  credibility  of  witnesses, 
and  this  is  peculiarly  within  the  province  of  a  jury  to  determine. 
Whether  the  vessel  was  seaworthy  or  not,  is  also  a  matter  of 
fact,  to  be  submitted  to  a  jury.  These  points  have  been  decided 
by  a  respectable  jury  of  merchants;  and  in  such  case  where  the 
question  is  doubtful,  and  the  testimony  contradictory,  I  think 
the  court  ought  not  to  interfere  by  granting  a  new  trial,  unless 
it  appears  that  injustice  has  been  done,  or  that  further  light 
may  be  thrown  on  the  subject  on  another  examination. 

In  the  case  of  Ashley  v.  Ashley ^  2  Str.  1142,  the  judge  who 
tried  the  cause  (which  was  upon  a  promissory  note  for  five  thou- 
sand pounds  which  the  defendant  insisted  was  forged),  certified 
that  the  weight  of  the  evidence  was  with  the  plaintiff,  and  he 
thought  the  jury  would  have  found  for  the  plaintiff,  but  they 
found  a  verdict  for  the  defendant.  And  on  an  application  for  a 
new  trial  the  court  said  as  there  was  evidence  on  the  part  of  the 
defendant,  the  jury  were  proper  judges  to  determine  which 
scale  preponderated;  and  that  it  could  not  be  said  to  be  a  ver- 
dict against  evidence,  and  so  refused  to  grant  a  new  trial.     The 
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flame  rale  was  adopted  in  the  ease  of  SmUh  t.  Suggina^  2  Str. 
1142,  and  a  new  trial  denied,  although  the  eyidenoe  was  weak 
on  the  part  of  the  plaintiff,  and  the  judge  who  tried  the  cause 
etronglj  inclined  against  the  Terdict 

I  am  therefore  of  opinion,  on  the  first  pointy  that  a  new  trial 
ought  not  to  be  granted. 

With  respect  to  the  second  question  I  think  there  can  be  bui 
little  difficulty.  There  is  no  doubt  but  that  the  real  destination 
of  this  TCBsel  was  for  New  Tork,  as  described  in  the  policy,  and 
not  for  Falmouth,  as  the  clearance  purported.  There  is  no 
contradictory  testimony  on  that  subject,  except  that  in  the  first 
protest  it  is  said,  as  in  the  clearance,  she  sailed  for  Falmouth 
and  a  market,  but  as  to  the  actual  place  of  destination  of  a  yes- 
sel,  I  think  the  captain,  unless  his  testimony  is  impeached,  is 
entitled  to  full  credit.  He,  of  all  others,  is  the  most  likely  to 
know  this  fact;  and  he,  when  examined  as  to  that  point  particu- 
larly, declares  explicitly  that  she  sailed  for  New  York,  though 
her  clearance  was  for  Falmouth  and  a  market;  and  in  this  he 
stands  corroborated  by  the  testimony  of  Alexander  Anderson, 
the  plaintifTs  agent  at  Honduras;  I  therefore  take  it  for  granted 
that  the  vessel  sailed  on  the  voyage  insured.  So  far  as  any 
reasons  could  be  discovered  for  taking  out  a  clearance  for  Fal- 
mouth, it  was  to  avoid  the  payment  of  certain  charges  that 
would  otherwise  have  been  incurred  at  Honduras.  There  was 
no  warranty  or  representation,  and  it  has  been  settled  in  this 
court  in  the  case  of  Murray  v.  United  Insurance  Company^  2 
Johnson's  Cases,  263,  that  in  such  cases  the  underwriters  take 
upon  themselves  war  risks.  Under  a  policy  of  this  description 
I  cannot  conceive  how  this  clearance  could  in  any  manner  prej- 
udice the  underwriter  or  increase  the  risk;  and  therefore  imma- 
terial whether  disclosed  or  not.  In  all  the  cases  cited  from 
Bobinson's  Adm.  Bep.,  where  false  and  colorable  papers  came 
under  consideration,  the  question  was  as  to  the  neutrality  of  the 
property;  the  papers  purporting  a  different  voyage  or  owners 
from  the  other  testimony,  and  so  considered  a  circumstance  of 
fraud  and  suspicion.  But  as  the  present  insurance  is  general 
and  includes  war  risks,  this  clearance  was  immaterial.  I  am 
therefore  of  opinion  that  judgment  ought  to  be  rendered  for 
the  plaintiff  upon  the  verdict  of  the  jury. 

Babgufv,  J.,  concurred  with  Thompson,  J.,  in  the  opinion 
that  the  ship  ieileA.  from  Honduras  on  the  voyage  insured,  and 
that  the  insurance  being  general  the  clearance  for  Falmouth 
was  not  material;  but  on  the  point  of  seaworthiness,  after  a 
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oareful  review  of  the  evidence,  he  said:  "  There  is  great  reason 
to  doabt  the  propriety  of  the  verdict,  and  considering  the  value 
in  controversy,  and  that  more  light  can  probably  be  obtained,  I 
think  the  cause  ought  to  be  reviewed.  The  circumstance  that 
here  was  a  struck  jury  is  not  of  decisive  weight  in  favor  of  the 
verdict,  especially  as  it  is  founded  on  a  point  against  which  as 
a  ground  of  defense  it  is  known  considerable  prejudice  exists. 
I  am  therefore  of  opinion  that  there  ought  to  be  a  new  trial  on 
the  question  whether  the  ship  was  seaworthy. 

Eest,  J.  The  ship  cleared  out  for  Falmouth  instead  of  New 
York.  The  clearance  was  for  Falmouth  and  a  market,  although 
the  ship  was  actually  bound  for  New  York.  She  was  loaded 
with  mahogany  at  Honduras,  and  cleared  from  there,  and  in  six- 
teen days  after  she  sailed  she  returned  in  distress.  I  state  no 
more  of  the  testimony  in  the  case,  because  the  facts  stated  are 
sufficient  for  the  only  point  which  I  heard  argued  in  the  cause, 
and  on  which  I  give  my  opinion,  viz. :  whether  there  ought  to 
have  been  a  disclosure  that  the  ship  cleared  for  a  different  port 
than  the  one  she  was  bound  to.  In  this  case  the  insurance  was 
in  time  of  war;  but  the  case  does  not  state  that  there  was  any 
warranty  or  representation  that  the  property  was  neutral,  and 
we  are  to  intend,  therefore,  that  there  was  none.  The  insurer, 
according  to  the  decision  in  the  case  of  Murray  v.  Vhited  Insur- 
ance Company^  took  upon  himself  the  risk  of  enemy's  property. 
The  non-disclosure  of  the  clearance  for  Falmouth  could  not 
then,  in  any  possible  view,  be  material,  for  the  disclosure  of  the 
fact,  if  at  all  material,  could  only  have  been  so  as  it  affected 
the  neutrality  of  the  vessel.  On  this  point,  therefore,  I  am  for 
the  plaintiff,  and  that  the  verdict  ought  to  stand." 

Lewis,  0.  J.,  delivered  a  lengthy  opinion,  examining  the  evi- 
dence and  concurring  with  Badouff,  J.,  that  on  the  question  of 
the  seaworthiness  of  the  ship  a  new  trial  ought  to  be  granted. 

LiTiNasTON,  J.,  having  been  concerned  in  the  cause,  gave  no 
opinion. 

On  the  point  of  seaworthiness,  new  trial  granted. 


Referring  to  Hub  case,  Thompson,  J.,  in  LeRoy  v.  Unitei  Inmtramee  Com* 
pony,  7  Johna  353,  says:  "It  is  always  a  question  how  far  the  want  of 
disclosure  of  a  paper  admitting  it  to  be  intentionally  a  false  one  was 
material  to  the  risk.  This  was  the  doctrine  in  BamewaU  v.  Okmreht  1 
Caines,  217." 

It  IB  noticed  by  Porter,  J.,  in  WcUah  v.  WasfdngUm  Inawastee  Company^ 
32  N.  Y.  437,  where  he  holds:    '<  Where  the  inability  of  a  ship  to  perform 


Aug.  1803.]  Abbott  v.  Bboome.  187 

its  voyage  beoomM  eTident  soon  after  leaving  port,  and  it  founders  without 
stress  of  weather  or  other  adequate  cause  of  injury,  the  presumption  is  that 
this  inability  existed  before  setting  sail,  and  that  it  is  due  to  some  latent 
defect  which  rendered  the  vessel  unsea worthy :  A^aleoU  y.  Commereial  Inaur* 
anee  Company,  2  Johns.  123;  BamewaU  v.  Church,  1  Caines,  217;  Paddock  v. 
FrankUn  Insurance  Company,  11  Pick.  227;  W<U$on  v.  Clark,  1  Dow.  ParL 
R.336." 

Writers  on  Marine  Insurance  notice  this  case  very  extensively.  Thus 
Phillips  notices  it  in  sections  598,  724,  994,  1086,  of  his  work  on  Insurance. 
In  section  698,  he  says:  "  It  is  not  necessary  to  inform  the  insurers  that 
lor  the  purpose  of  saving  duties,  the  ship  takes  out  a  clearance  for  a  port  of 
destination  different  from  that  for  which  in  fact  she  sails,  unless  the  false 
clearance  affects  the  risk  materially."  And  in  section  994,  he  says:  "  The 
clearing  for  a  port  different  from  that  to  which  the  ship  is  insured,  and  for 
which  it  actually  sails,  does  not  make  the  voyage  another  than  that  in- 
sured.** 

It  is  also  noticed  in  several  places  by  Parsons,  in  his  work  on  Marine  In- 
surance. In  the  first  volume,  p.  379,  he  cites  it  among  many  others  to  the 
statement:  *'  As  seaworthiness  is  a  condition  precedent  to  the  right  of  the 
assured  to  recover,  it  would  seem  to  belong  to  him  to  establish  that  fact, 
and  80  it  has  been  held.  Now,  however,  the  law  is  different  in  many  of 
the  states.  But  if  the  vessel  springs  a  leak  soon  after  sailing,  without  hav- 
ing met  with  any  peril,  this  raises  a  presumption  that  she  was  unseaworthy 
when  she  sailed."  And  in  the  second  volume,  p.  42,  citing  this  case  as 
authority,  he  says:  "  If  the  ship  actually  saUs  on  the  voyage  intended, 
the  fact  that  she  deaied  for  a  different  voyage  does  not  dischai^  the  insui'- 
ers." 

The  case  is  cited  in  Lloyd  v.  ScoU,  4  Cranch.  C.  C.  222,  on  the  point  that 
a  new  trial  would  be  granted,  although  there  was  direct  and  palpable  con* 
tradictory  testimony.  But  it  appears  the  case  is  not  very  decisive  on  this 
point,  and  therefore  this  is  not  noticed  in  the  syllabus  as  we  have  stated  it. 

The  case  of  Murray  v.  UnUed  Insurance  Company,  2  Johns.  263,  which 
the  court  cited,  was  this:  The  vessel  was  captured  by  a  friend;  there  was 
a  general  policy;  and  it  was  held  that  though  not  so  expressed,  the  policy 
was  extensive  to  include  such  a  case,  and  a  capture  by  a  friend  was  one  d 
the  perils  insured  against 
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[1  (Unai,  an.] 

What  CovSTrrUTSS  Loss  of  yoTAaE.^If  a  vessel  be  rendered,  by  the 
perils  against  which  she  is  insured,  unable  to  proceed  with  her  orig- 
inal cargo,  it  is  a  loss  of  the  voyage,  though  she  may  be  capable  of 
performing  it  with  a  lighter  cargo. 

Abaitdonment,  when  Made.— When  a  vessel  cannot  be  repaired  for  half 
her  value,  the  insured  is' entitled  to  make  an  abandonment. 

Waiver  of  Abandonment.— If  a  vessel  be  duly  abandoned,  and  the 
abandonment  refused,  and  a  sale  be  made  for  the  benefit  of  aU  con- 
cerned, under  an  admiralty  order  adjud^^g  her  not  worth  repairing, 
and  she  purchased  by  the  supercargo,  a  part  owner,  it  is  no  waiver  of 
the  abandonment,  notwithstanding  on  her  arrival  home  she  is  sold  al 
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anciioii  by  the  uumred  for  mofra  than  she  oo«t»  and  bte,  at  the  time  of 
action  hronght,  haa  the  prooeeda  in  hia  hands;  and  he  ia  not  oUiged  to 
make  a  tender  of  her  to  the  underwriter  when  ahe  aiiiTea,  nor  of  her 
proceeds  after  the  sale. 

AonoN  on  a  policy  of  insurance  upon  one-eighfh  of  the  ship 
Mary,  valued  at  two  thoueand  eight  hundred  and  seventy-fiTe 
dollaiBy  on  a  voyage  from  Batavia  to  New  York,  tried  before 
Lbwu,  0.  J.,  at  the  New  York  circuity  Noyember,  1800. 

On  the  trial,  it  appeared  that  the  Teseel,  while  on  the  Toyage 
insured,  encountered  heavy  gales  of  wind,  which  so  disabled 
her  that  she  was  forced  to  bear  away  to  the  West  Indies,  where 
she  arrived,  at  the  island  of  St  Christopher,  in  January,  1799; 
that  the  cargo  was  unloaded  and  a  survey  ordered  on  the  appli- 
cation of  the  master,  in  co-operation  with  the  supercargo,  who 
was  also  a  part  owner  of  the  ship;  that  on  the  report  of  the 
surveyors  that  she  was  so  damaged  that  she  could  not  be  re- 
paired for  half  her  value,  and  that  it  would  be  dangerous  to 
reload  and  proceed  on  her  voyage,  a  sale  was  ordered,  at  which 
the  supercargo  became  the  purchaser,  on  behalf  of  the  assured, 
for  four  thousand  seven  hundred  dollars;  that  learning  the  sit- 
uation of  the  vessel,  the  plaintiff,  previous  to  the  sale,  aban- 
doned to  the  underwriters,  who  refused  to  accept.  It  was  ad- 
mitted that  in  the  following  spring  she  came  to  New  York  with 
a  light  cargo;  that  on  her  arrival  she  was  not  offered  to  the  de* 
fondant,  but  was  sold  by  the  plaintiff,  at  public  auction,  with- 
out defendant's  consent,  for  ten  thousand  one  hundred  dollars; 
that  the  interest  of  all  the  owners  in  the  vessel  was  not  in- 
sured. 

EdmiUon,  for  the  plaintiff,  after  stating  that  the  right  of  the 
assured  to  recover  as  for  a  total  loss  could  only  be  prevented  by 
the  subsequent  purchase,  contended  that  this  purchase  did  not 
amount  to  a  waiver  of  the  abandonment,  as  the  assured  did  not 
take  the  vessel  back  and  fit  her  out  for  his  own  use,  but  sold 
her  at  auction  for  the  benefit  of  all  concerned,  an  act  which  the 
assured  was  forced  to  by  the  positive  refusal  to  accept  the 
abandonment,  in  order  to  prevent  any  further  deterioration; 
that  the  mere  selling  was  not  a  waiver  of  previous  abandon- 
ment: BowneY.  New  York  Insurance  Company;  that  an  offer  of  the 
ship  to  the  insured,  upon  her  arrival  at  New  York,  was  not  neo» 
essary  after  a  positive  refusal  to  accept. 

Eoffman  and  Earison,  for  the  defendant,  contended  that  the 
loss  was  partial  only:  Shaw  v  Ooddf  1  Johns.  Oas.  298;  that 
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the  iusaianoe  on  the  Tessel  and  that  on  the  cargo  were  distinot, 
and  although  the  cargo  may  have  been  lost,  it  did  not  entitle 
the  assured  to  abandon  as  for  a  total  loss  on  the  vessel:  Poole  t. 
FU^gerald,  Willes's  Bep.  641 ;  that  the  subsequent  purchase  was 
a  waiver  of  the  abandonment:  SaicUery.  Chwrck;  that  it  must  be 
presumed  the  purchase  bj  the  assured  was  on  his  own  aocount, 
as  he  had  never  offered  to  account  to  the  underwriters  for  the 
proceeds  of  the  sale. 

By  Courty  BAnoum,  J.  In  this  case  the  general  question  is, 
whether  the  plaintiff  is  entitled  to  recover  a  total  or  a  partial 
loss.  Two  objections  have  been  made  against  the  recoveiy  for 
a  total  loss: 

1.  That  the  case  of  a  total  loss  never  existed; 

2.  That  the  purchase  at  St.  Christopher's  by  the  supercargo, 
who  was  also  a  part  owner  of  the  ship,  and  the  subsequent  sale 
at  New  York,  without  the  consent  of  the  defendant,  or  a  pre- 
vious offer  or  tender  of  the  ship  to  him  amounted  to  a  waiver  of 
the  abandonment,  and  an  adoption  of  the  vessel  as  his  own. 

With  respect  to  the  first,  it  appears  that  the  ship  was  con- 
demned at  St.  Ohristopher's,  as  unfit  to  proceed  on  her  voyage, 
on  account  of  the  injuries  she  had  received;  and  the  persons 
appointed  to  survey  her  there  certified  that,  in  their  opinion, 
she  could  not  be  repaired  for  her  full  value  when  repaired.  It 
is  also  admitted  on  the  part  of  the  defendant,  that  in  conse- 
quence of  the  disasters  experienced  on  the  voyage,  she  was  so 
much  injured  thai  it  was  impossible,  from  the  high  prices  of 
wages  and  mataiials,  to  repair  her  at  St.  Christopher's  for  half 
her  value,  so  as  to  enable  her  to  bring  on  her  whole  caigo.  It 
is  again  admitted  on  the  part  of  the  plaintiff,  that  in  the  spring 
following,  the  ship  came  to  New  York  with  a  light  cargo  of  mo- 
lasses and  rum,  being  about  sufiicient  for  ballast,  and  that  she 
might  have  brought  a  full  cargo  of  rum,  which  was  proved  to 
be  veiy  light  and  buoyant.  On  these  &cts,  I  am  of  opinion 
that  there  existed  a  case  of  a  technical  total  loss,  and  that  the 
assured  had  a  right  to  abandon.  The  question  in  such  oases  is 
not  whether  the  vessel  be  in  a  capacity  or  in  a  situation  to  be 
repaired,  so  as  to  prosecute  her  voyage  with  a  half,  or  any  other 
portion  of  her  cargo,  but  whether  she  is  capable  of  proceeding, 
or  of  being  refitted  to  proceed,  and  cany  the  whole.  A  vessel 
is  not  seaworthy  unless  she  be  in  a  condition  to  cany  a  full 
cargo.  The  contrary  idea  is  novel  and  inconsistent  witti  evexy 
principle  of  propriety  and  safety  in  navigation.  The  vessel  was 
insured  to  perform  her  voyage  and  carry  her  caigo  from  Batavia 
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to  New  York.  This  she  was  disabled  from  doing.  The  enter- 
prise,  therefore,  failed,  by  means  of  the  perils  insured  against, 
and  the  plaintiff  had  a  right  to  abandon  and  claim  a  total  loss. 

The  second  qnestion  is,  whether  he  has  waived  this  right. 
The  Tessel  was  ordered  by  the  court  of  admiralty  at  St  Chris* 
topher's  to  be  sold  for  the  benefit  of  all  concerned.  The  super- 
cargo, who  was  one  of  the  owners,  purchased  her  on  account  of 
the  assured.  The  assured  had  previously,  on  receiving  advice 
of  her  condemnation,  and  before  any  notice  of  the  purchase, 
abandoned  his  interest  to  the  underwriters,  who  refused  to  ac« 
cept  the  abandonment.  In  what  manner  the  Bupercaigo,  being 
also  one  of  the  owners,  might  be  affected  by  the  purchase,  it  is 
unnecessary  to  determine.  The  question  is,  whether  the 
plaintiff  ratified  his  acts  subsequent  to  the  abandonment,  and 
recognized  the  purchase  as  his  own.  In  the  case  of  Saidler  and 
Craig  v.  Church  (July  term,  1799),  after  an  abandonment,  a 
similar  purchase  was  made,  and  the  assured  adopted  it  as  their 
own,  by  availing  themselves  of  the  advantage  it  offered,  and 
fitting  out  and  sending  the  vessel  on  another  voyage  for  their 
own  account.  Under  these  circumstances,  we  considered  the 
assured  as  having  affirmed  the  piurchase,  and  waived  the  aban- 
donment. 

The  present  case  differs  in  this,  that  the  plaintiff  has  done  no 
act  to  affirm  the  purchase.  He  has  not  appropriated  the  vessel 
to  his  own  use,  and  has  not  attempted  to  derive  any  benefit  from 
the  purchase.  The  vessel  was  sold  at  auction  on  her  arrival  at 
New  York,  and  purchased  by  a  stranger.  Although  it  is  not 
expressly  stated  in  the  case,  the  sale  must  be  presumed  to  have 
been  made  for  the  benefit  of  the  underwriters.  It  is  objected 
that  the  plaintiff  ought  again  to  have  offered  to  deliver  them  the 
vessel,  or  have  consulted  them  as  to  the  propriety  of  the  sale. 
I  think  this  was  not  strictly  necessary.  The  abandonment  was 
an  offer  to  cede  all  his  title  and  the  possession  of  the  vessel,  as 
far  as  under  the  circumstances  it  was  capable  of  being  delivered. 
The  plaintiff  was  not  bound  to  do  more,  and  it  being  a  case 
proper  for  abandonment,  the  defendant  ought  to  have  accepted 
it;  or,  at  least,  the  refusal  was  at  his  peril.  He  did  not  accept, 
and  the  plaintiff  was  necessarily  left  to  act  as  his  trustee  in  the 
disposition  of  the  property.  If  he  executed  the  trust  fairly,  he 
has  discharged  his  duty,  and  it  was  not  incumbent  on  him  to 
follow  the  defendant,  and  repeat  his  application  to  receive  what 
he  ought  at  first  to  have  accepted.  The  sale  at  auction  vraB, 
therefore,  justifiable,  and  the  defendant  ought  to  be  charged 
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wiUi  a  total  loss,  deducting  the  proceeds  of  the  sale,  and  the 
Talne  of  the  freight  from  St.  Christopher's  to  New  York. 
Judgment  for  the  plaintiff  for  a  total  loss. 


See  AbboU  y.  Sebor,  ante  139.  The  following  accoimt  of  Saidler  v.  Cfhwrdk 
is  given  by  the  reporter,  1  Gaines,  297 :  "  The  frequent  aUnsion  to  the  case  of 
Saidler  and  Craig  v.  Cfkurch,  making  it  in  some  degree  a  part  of  the  present, 
the  reporter  has  thought  it  necessary  to  state  the  facts  of  it  as  represented 
in  the  case  made  for  the  opinion  of  the  court.  They  were,  that  the  insurance 
made  in  the  name  of  Thomas  White,  was  made  for  and  on  account  of  the 
plaintifTs,  and  that  they  were  the  sole  owners  of  the  vessel  mentioned  in 
the  policy.  That  the  vessel  in  her  due  course  on  the  voyage  insured  was 
captured  by  a  French  privateer,  and  carried  into  Guadalonpe,  and  thereby 
her  said  voyage  to  the  Havana  was  totally  lost.  That  at  Guadalonpe  the 
vessel  was  duly  libeled  in  the  admiralty  court,  and  was  there  condemned, 
and  after  condemnation  was  purchased  by  George  Duplex,  the  master,  as 
for  the  account  of  the  owners,  for  the  sum  of  eleven  hundred  and  twenty 
dollara.  That  the  said  master  was  also  a  part  owner.  That  the  owners  had 
since  fitted  out  the  said  brig,  and  sent  her  on  another  voyage.  That  as  soon 
as  the  owners  knew  of  the  capture,  and  before  they  were  informed  of  the 
condemnation,  or  of  the  purchase  by  the  captain,  they  gave  the  underwriters 
notice  of  abandonment.'* 


Hopkins  v.  Beedle. 

[1  (Uam,  847.] 

Words  Actionable  in  Slandeb. — ^An  action  for  slander  Is  not  main- 
tainable for  saying  one  is  forsworn,  but  it  is  otherwise  when  it  is  said 
that  he  is  perjured. 

Geneiul  Verdictt,  whebe  sobie  Counts  Good,  othebs  Bad.— In  an 
action  for  slanderous  words,  if  those  in  some  counts  be  actionable,  and 
those  in  others  not,  and  entire  damages  be  given,  judgment  will  be  ar- 
rested. If  the  plaintiff  apply,  he  may,  on  the  payment  of  costs,  have 
tk  venire  de  novo, 

AonoN  of  slander  for  words  spoken  of  the  plaintiff  in  the  dis- 
charge of  his  duty  as  an  overseer  of  highways.  In  the  first 
count,  the  charge  was  for  saying:  **  You  have  sworn  to  a  lie, 
and  I  will  prove  it."  In  the  second:  ''You  have  sworn  to  a  lie.'' 
And  in  the  third:  ''  You  have  perjured  yourself  as  one  of  the 
overseers  of  the  town  of  Washington,  and  I  can  prove  it."  The 
jury  found  generally  for  the  plaintiff,  and  a  motion  was  made 
for  an  arrest  of  judgment  on  the  following  grounds:  1.  That 
the  words  in  the  fiist  and  second  counts  were  not  in  themselves 
actionable,  and  no  special  damage  was  alleged;  2.  That  it  was 
not  alleged  in  the  first  and  second  counts  that  the  lie  declare^ 
by  the  defendant  to  have  been  sworn  to  by  the  plaintiff,  had 
aot  been  sworn  to  in  a  court  of  justice,  or  before  a  person  oom«i 
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petent  to  administer  an  oath;  3.  That  the  charge  of  perjury 
alleged  in  the  third  count  to  ha^e  been  imputed  by  the  defend- 
ant to  the  plaintiff,  cannot,  by  the  lav^  of  this  state,  amount  to 
a  charge  of  perjury,  it  being  necessarily  a  charge  of  Tiolating 
the  promissory  oath  taken  by  the  plaintiff  as  one  of  the  oyer- 
seers  of  the  highways  of  the  town  of  Washington;  4.  That  the 
yerdict  was  general. 
The  case  was  submitted  without  argument. 

By  Court,  Kent,  J.  This  is  a  motion  in  arrest  of  judgment. 
The  yerdict  was  general.  It  is  urged  on  the  part  of  the  defend- 
ant that  the  words  in  the  first  and  second  counts  are  not  action- 
able, and  that  it  was  not  alleged  that  any  oath  was  taken  by  the 
plaintiff  before  any  person  competent  to  administer  it.  It  is 
further  urged  that  the  charge  in  the  third  count  relates  only  to 
the  promissory  oath  of  office,  for  which  an  indictment  for  per- 
jury will  not  lie. 

We  are  of  opinion  that  the  objection  to  the  first  and  second 
counts  is  well  taken.  Swearing  to  a  lie  does  not  necessarily 
imply  that  the  party  has,  in  judgment  of  law,  perjured  himself. 
It  may  mean  that  he  has  sworn  to  a  falsehood,  without  being 
conscious  at  the  time  that  it  was  a  falsehood.  Actionable  words 
are  those  that  convey  the  charge  of  perjury  in  a  clear  unequiv- 
ocal manner,  and  which  admit  of  no  uncertainty.  The  charge 
is  defective  in  not  stating  any  court  or  competent  officer  before 
whom  the  plaintiff  swore:  Com.  Dig.  tit.  Action  on  the  case 
for  defamation,  F.  6,  F.  18;  1  Boll.  Abr.  39,  n.  40.  It  may 
mean  extrajudicial  swearing,  and,  therefore,  it  is  held  that  a 
charge  that  one  is  forsworn  is  not  actionable,  because  it  shall 
not  be  intended  in  a  case  where  perjury  may  be  committed. 
On  the  other  hand,  a  charge  that  one  is  perjured  is  actionable; 
for  that  implies  the  direct  legal  crime. 

With  respect  to  the  third  count,  we  axe  of  opinion  that  it  ia 
sufficient  to  sustain  an  action;  but  as  the  verdict  is  general,  the 
judgment  must  be  arrested;  the  plaintiff,  however,  on  applica- 
tion, might  have  been  entitled  to  a  vemre  de  noivo^  on  payment 
of  costs. 

Judgment  arrested. 

See  Am  V.  MUOM,  1  Am.  Dee.  268,  for  a  dMlrion  on  a  sfanikr  point  as 
to  a  change  of  being  forsworn;  and  as  to  the  effiMst  of  a  geneial  veidici 
where  there  are  good  and  bad  counts,  see  Neal  v.  Lewi$,  1  Am.  Dec.  640, 
where  a  different  rule  is  laid  down,  but  one,  however,  which  is  not  gener- 
ally held.  The  decision  in  this  case  gives  the  more  correct  and  general 
rule  on  this  point 
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In  Qrten  y.  Ltmg^  2  Gaines,  91,  an  action  was  brought  for  saying  of  thA 
plaintiff,  "you  have  perjured  yoniaelf."  The  plea  was  not  guilty,  with  a 
notice  subjoined  that  it  would  be  proved  on  the  trial  that  the  plaintiff  was 
<ezamined  as  a  witness  before  a  court-martial  held  agreeably  to  law,  upon 
the  defendant  as  a  captain  for  disobedience  of  orders.  The  plaintiff  proved 
the  words  as  referring  to  him,  but  the  defendant  uiged  that  in  addition  to 
this  testimony  the  proceedings  of  the  court  ought  to  have  been  produced^ 
and  that  its  competence  to  administer  an  oath  must  appear.  On  this  ground 
the  plaintiff  was  nonsuited.  Application  was  made  for  to  set  aside  the 
nonsuit,  and  for  a  new  trial  Kent,  G.  J.,  who  presided  at  the  trial,  now 
delivered  the  following  opinion:  "  I  am  dear  I  was  wrong  at  nitipriui. 
It  ought  to  have  been  intended  and  presumed  that  everything  took  place 
before  a  court  of  competent  jurisdiction.  The  onus  lay  on  the  defendant  to 
show  it  was  otherwise.  As  to  the  argument  that  there  might  not  have  been 
any  such  court  as  that  in  which  the  perjury  was  alleged  to  have  been  com- 
mitted, it  would,  in  my  opinion,  have  been  an  aggravation  of  the  offense. 
The  assertion  might  have  had  all  the  effects  of  a  chaige  of  peijury  before 
a  competent  jurisdiction.  I  am  therefore  for  grautu^^  a  new  trial  with 
«0its  to  abide  the  event  of  the  suit." 


Jackson  v.  Bowibn. 

[1011101,888.] 

PlvoL  Tbstdiont,  when  Inaduissibls.  — Parol  testimony  cannot  be 
received  to  show  that  a  deed  stating  a  course  for  thirty-six  chains  was 
intended  to  express  twenty-nine. 

Possession  as  a  Bab  to  Regoyert  in  Ejectment.— Actual  possession 
under  an  adverse  claim  for  twenty  years  and  upward,  with  a  claim  of 
title  in  other  lands  forming  a  part  of  the  lot  of  which  actual  possession 
is  taken  and  by  right  of  each  possession,  is  a  bar  to  a  recovery  in  eject- 
ment 

Action  of  ejeobnent  tried  before  THOMPaoN,  J.  The  facts  were: 
The  lessors  of  the  plaintiff  and  the  defendant  deriyed  their 
titles  under  the  will  of  Victor  Putnam,  their  grandfather,  who 
had  devised  in  severaltyy  one  hundred  acres  of  undivided  land 
to  each  of  his  children,  and  the  overplus  to  be  divided  among 
his  four  sons.  Johannes,  the  father  of  the  lessors  of  the  plaint- 
iff, was  one  of  the  children,  and  Mary  Bowen,  the  mother  of 
the  defendant,  was  another.  By  a  deed  of  partition,  reciting 
the  will,  the  one  hundred  acres  devised  to  Mary  were  set  out, 
«nd  the  residue  apportioned  among  the  four  sons.  The  north 
and  south  lines  of  Mary's  and  Johannes's  tracts  were  the  same; 
the  dispute  was  respecting  the  east  and  west  boundaries.  If 
the  lines  and  courses  were  run  according  to  the  deed  of  parti- 
tion, the  lands  in  controversy  would  fall  within  the  limits  of  the 
plaintiffs  division,  but  Mary  Bowen  would  not  then  haTe  her 
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one  hondxed  acres.  If,  however,  the  acknowledgments  of  the 
ancestor,  of  the  lessors,  and  themselves,  together  with  a  claim 
of  right  though  not  a  pedis  possessio  of  the  whole  were  to  pre- 
vail, the  defendant  would  be  entitled  to  recover. 

On  the  trial,  parol  testimony  was  offered  to  show  that  the 
partition  deed,  in  giving  a  coarse  as  thirty-six  chains,  made  a 
mistake;  that  it  should  have  been  but  twenty-nine  chains;  and 
that  by  running  the  line  that  distance,  the  several  tracts  of 
land  would  be  established  in  conformity  to  the  will  and  in 
strict  accordance  with  known  landmarks.  The  judge  overruled 
the  testimony  as  contradictory  to,  and  not  explaining  the  deed. 
The  jury  found  for  the  plaintiff;  whereupon  the  defendant 
moved  to  set  aside  the  verdict  and  for  a  new  trial,  on  the 
grounds  that  the  verdict  was  against  evidence  and  the  law,  and 
misdirection  of  the  judge. 

Cody,  for  the  defendant. 

Van  Vechien^  for  the  plaintiff. 

By  Court,  Thompson,  J.  An  application  is  made  for  a  new 
trial  on  two  grounds: 

1 .  That  the  verdict  was  against  evidence;  and,  2.  That  the 
court  improperly  precluded  the  defendant  from  showing  that 
there  vras  a  mistake  in  the  partition  deed  under  which  the  par- 
ties respectively  claimed,  by  which  the  lessors  of  the  plaintiff 
had  more  land  than  was  intended  to  have  been  conveyed. 

From  the  testimony,  as  stated  in  the  case,  it  appears  that  Jo- 
hannes Putnam,  the  father  of  the  lessors  of  the  plaintiff,  and 
Mary  Bowen,  the  mother  of  the  defendant,  were  brother  and 
sister,  and  children  to  Victor  Putnam,  under  whose  will,  bear- 
ing date  the  fifth  of  July,  1755,  they  derived  title.  That  on 
the  nineteenth  day  of  September,  1765,  the  children  of  Victor 
Putnam  executed  a  partition  deed,  whereby  lot  number  one  was 
conveyed  to  Johannes  Putnam,  father  to  the  lessors  of  the 
plaintiff,  and  lot  number  eight  to  Mary  Bowen,  mother  to  the 
defendant;  and  the  question  between  the  parties  is,  where  is 
the  line  of  division  between  the  two  lots?  The  plaintiff  having 
made  out  a  title  to  lot  number  one,  and  the  defendant  to  lot 
number  eight,  James  Lansing,  a  surveyor,  and  witness  on  the 
part  of  the  plaintiff,  testified  that  he  had  run  the  western  and 
northern  lines  of  lot  number  one  according  to  the  partition 
deed,  and  that  some  of  the  premises  in  question,  according  to 
such  survey,  were  included  in  that  lot. 

Jacob  Bees,  a  witness  on  the  part  of  the  defendant,  swore  ha 
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was  fiftj-fiye  years  old,  and  that,  as  long  ago  as  he  could  re- 
member. Mazy  Bowen  was  in  possession  of  the  land  now  held 
by  the  defendant,  and  that  she  died  in  possession;  she  had 
some  land  inclosed  in  fence  down  as  far  south  as  the  road;  she 
used  to  live  four  or  fire  hundred  paces  south  of  the  road,  but 
that  just  before  the  war  she  moved  down  close  to  the  north  side 
of  the  highway.  That  about  fourteen  or  fifteen  years  ago,  Jo- 
hannes Putnam  showed  him  his  west  line,  and  told  him  he 
began  at  the  Mohawk  river,  and  ran  northerly  nearly  to  the 
highway,  to  a  pine  tree,  and  that  the  land  north  of  that  was  his 
sister's,  Mary  Bowen.  That  when  Johannes  showed  him  this 
line,  Mary  was  in  possession  of  the  land  north  of  the  road. 
That  about  seven  or  eight  years  ago,  Francis  I.  Putnam  put  up 
a  stone  near  the  pine  tree  shown  him  by  Johannes,  and  said 
that  was  his  comer;  and  that  at  this  time  the  defendant  was  in 
possession  of  most  of  the  land  on  the  north  side  of  the  road, 
which  he  now  holds.  That  the  whole  of  the  land  now  held  by 
the  defendant  was  not  cleared  or  in  fence  at  the  time  of  Maiy 
Bowen's  death. 

Jacob  Hall,  another  witness  on  the  part  of  the  defendant, 
swore  that  about  thirty-six  years  ago  Johannes  Putnam  told 
him  his  land  went  no  further  north  than  the  road,  and  that 
Mary  Bowen  owned  the  land  north  of  the  road.  That  at  this 
time,  or  shortly  after,  Mary  Bowen  lived  near  the  road;  she  had 
before  lived  further  north.  Johannes  Putnam  called  the  wit- 
ness particularly  to  show  him  where  his  line  was.  It  appeared 
also,  by  the  testimony  of  Abraham  Conyne,  that  about  ten  years 
ago  he  applied  to  Francis  I.  Putnam,  to  rent  him  part  of  a 
house  that  stood  near  the  road,  on  the  north  side;  that  the  said 
Francis  declined  hiring  it  to  him,  but  referred  him  to  the 
defendant,  of  whom  the  witness  leased  the  house  for  one  year; 
the  witness  understood  that  Putnam  did  not  claim  north  of  the 
road.  Lewis  Clement  also  testified  that  about  seven  or  eight 
years  ago  he  assisted  Francis  I.  Putnam  in  making  a  fence  be- 
tween these  lots  on  the  south  side  of  the  road;  that  the  defend- 
ant came  to  them  and  inquired  of  Putnam  if  he  was  making 
the  fence  on  the  line,  to  which  he  answered  that  he  was,  as  it 
had  been  shown  by  Jacob  Bees  and  the  defendant.  It  ap- 
peared also  that  Mary  Bowen  died  about  fifteen  years  ago. 

On  the  part  of  the  plaintiff  it  appeared  that  part  of  the 
premises  in  question  adjoining  the  road  were  unimproved  at 
the  expiration  of  the  war.  It  also  appeared  that  about  six  or 
seven  years  ago  the  lessors  of  the  plaintiff  claimed  the  premises 


196  Jackson  v,  Bowen.  [New  York* 

bj  tbteatening  to  dispossesB  one  Peter  Lawrence,  who  after* 
ward  took  a  lease  under  them.  But  Lawrence  had  the  posaes- 
aion  from  Jacob  Bees,  who  held  under  Abraham  Conjne,  who, 
it  appears,  had  hired  it  from  the  defendant. 

The  partition  deed  between  the  ancestors  of  the  parties  bears 
date  in  the  year  1765,  wherein  lot  number  one,  claimed  by  the 
lessors  of  the  plaintiff,  is  described  beginning  at  the  Mohawk 
xiyer,  and  running  a  northerly  course  thirty-six  chains,  describ- 
ing no  monument  at  the  termination  of  this  line.  It  appears 
from  the  testimony  of  the  surveyor  that  to  extend  this  line 
northerly  the  number  of  chains  given  in  the  deed,  and  then 
pursue  the  other  given  courses,  would  include  part  of  the 
premises  in  question.  But  the  testimony  on  the  part  of  the 
defendant  appears  to  me  to  be  strong  and  irresistible  with 
respect  to  the  actual  possession  for  a  long  series  of  years;  and 
that  in  fact  no  possession  was  ever  had  of  the  premises  by  the 
lessors  of  the  plaintiff,  or  their  father  under  that  deed.  And 
that,  admitting  the  deed  to  cover  the  l&nd,  still  the  plaintiffs, 
and  those  under  whom  they  claim,  have  abandoned  it  for  such 
a  length  of  time  as  to  preclude  them  from  a  recovery,  at  least 
in  this  form  of  action.  It  is  true  a  man  may  be  mistaken  with 
respect  to  his  title,  and  perhaps  ought  not  to  be  concluded  by 
his  confession,  if  made  under  circumstances  inducing  a  suspi- 
'Cion  of  imposition  or  ignorance,  neither  of  which  appears  in 
Tihis  circumstance,  and  when  acquiesced  in  for  a  length  of  time, 
■as  in  the  present  case,  he  ought  to  be  concluded.  It  appears 
that  the  premises  lay  north  of  and  adjoining  to  the  highway, 
which  is  the  division  line  between  the  parties,  according  to 
their  present  possessions;  the  lands  of  the  plaintiff  lying  to 
the  south,  and  those  of  the  defendant  to  the  north  of  this  road. 
Two  witnesses  on  the  part  of  the  defendant  testify  that  as  much 
as  thirty-six  years  ago,  which  must  have  been  very  shortly  after 
the  partition,  Mary  Bowen  was  in  the  possession  of  the  prem- 
ises, the  possession  of  Johannes  Putnam  going  no  further  north 
than  the  highway;  and  it  appears  by  the  testimony  of  one 
witness  that  as  far  back  as  the  period  above  mentioned,  Johannes 
Putnam  showed  him  the  line  between  him  and  his  sister  Mary, 
ftnd  declared  to  him  that  his  land  went  no  further  north  than 
to  the  road;  that  the  land  north  of  the  road  was  his  sister 
Mary's.  The  same  declaration  was  made  to  another  witness 
about  fourteen  or  fifteen  years  ago,  and  since  the  death  of 
Johannes  Putnam,  the  lessors  of  the  plaintiff  have  repeatedly 
recognized  the  same  line,  both  by  their  declarations  and  acta^ 
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and  neyer  showed  any  diasaiisfaciion  until  about  six  or  seven 
years  ago.  Thus  it  is  clear  and  conclusire  from  the  testimony 
that  the  defendant  and  Mary  Bowen,  his  mother,  under  whom 
he  claims,  have  been  in  possession  of  the  premises  for  at  least 
thirty-six  years,  claiming  them  and  using  them  as  their  own, 
adversely  to  any  other  claim,  and  with  such  repeated  recogni- 
tions by  the  lessors  of  the  plaintiff  and  their  father,  of  the 
right  of  Mary  Bown,  as  to  show  conclusiyely  that  they  dis- 
claimed having  any  right  or  title  to  the  premises,  which  is 
Bu£5cient  to  rebut  every  presumption  that  Mary  Bowen  held 
under  them.  The  premises  being  held  under  such  circum- 
stances for  such  a  length  of  time,  is,  we  think,  sufficient  to 
protect  the  possession  against  this  action. 

We  are  of  opinion,  therefore,  that  the  verdict  is  against 
evidence,  and  that  a  new  trial  ought  to  be  granted. 

Being  in  favor  of  a  new  trial,  it  would  be  unnecessary  to  give 
an  opinion  on  the  other  question,  did  the  ooUrt  entertain  the 
least  doubt  on  the  subject.  The  plaintiff's  deed  gives  thirty-six 
chains  on  the  first  line;  the  defendant  contended  it  ought  only 
to  have  been  twenty-nine  chains,  and  the  testimony  offered  and 
overruled  was  to  prove  that  fact;  this  was  not  to  explfdn  any 
ambiguity,  but  was  directly  contradictory  to  the  deed,  and  man« 
ifeatly  inadmissible. 


Nash  v.  Tuppbb. 
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SfATUTB  07  LnoTATioivs,  Plba  OF.— Where  a  oootiaot  Is  som^t  to  be 
enforoed  inastate  other  than  that  in  which  it  was  made,  the  defendant 
may  plead  the  statate  of  limitatiow  of  the  lonner,  as  a  bar  to  the 

action. 

AonoK  upon  two  promissory  notes,  made  in  the  state  of 
Ck>nnectiout,  and  dated  twenty-eighth  November,  1791.  The 
plaintiff  declared  in  the  ordinary  manner,  adding  a  eoun(  for 
money  had  and  received.  Plea,  non  atsumpsU  and  acHo  non 
aocrevU  infra  sex  annoa.  The  plaintiff  replied  specially,  stating 
that  the  notes  were  made  and  given  in  the  state  of  Connecticut 
and  with  reference  to  her  laws;  that  the  cause  of  action  arose 
within  the  'jurisdiction  of  that  state;  that  the  statute  of  limita- 
tion of  Oonnecticut  ran  for  seventeen  years  from  the  time  the 
action  accrued;  and  withdrew  the  count  for  money  had  and 
received. 
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A  general  demurrer  was  interposed^  upon  which  the  case 
came  before  the  court. 

EmoU^  for  the  defendant,  stated  that  the  question  in  the  case  was 
how  far  the  laws  of  Connecticut  should  control  the  operation  of 
those  of  New  York,  and  argued  that  although  the  lex  loci  conhraduB 
controlled  in  questions  arising  upon  the  validity  of  a  contract, 
yet  where  the  remedy  was  the  point  under  consideration  the  lex 
fori  should  govern;  that  to  take  the  case  out  of  the  statute  of 
this  state  plaintiff  should  have  shown  that  the  defendant  con- 
tinued to  reside  in  Connecticut  until  within  the  last  six  years. 
That  the  statute  of  limitations  may  be  pleaded  to  a  foreign  con- 
tract, see  Bobinson  v.  Bland,  W.  Bl.  241.  Lord  Mansfield 
lays  down  the  rule.  Id.  288,  that  the  law  of  the  place  where  the 
action  is  brought  is  to  be  considered  in  expounding  and  enforc- 
ing the  contract.  To  the  same  effect  are  DupLdn  y.  De  Boven^  2 
Yern.  540;  2  Kames,  353,  3d  edit.;  Lodge  t.  Phelps,  1  Johns. 
Cas.  139.  The  obligation  of  this  contract  is  not  impaired  by 
the  application  of  the  statute  of  the  state  where  the  relief  is 
sought;  the  contract  remains  as  it  was;  but  when  it  is  attempted 
to  be  enforced  against  the  laws  of  New  York,  they  interpose. 
Should  the  contract  be  carried  back  to  Connecticut,  then  the 
statute  here,  and  the  judgment  under  it,  is  of  no  avail.  The 
plaintiff  is  bound  by  our  laws;  he  has  brought  his  action  here, 
and  all  that  he  can  claim  is  the  benefit  of  those  laws  to  which  he 
has  resorted. 

Gold,  for  the  plaintiff,  contended  that  by  the  laws  of  Connec- 
ticut, where  this  contract  was  made,  specialties  and  simple  con- 
tracts are  placed  on  the  same  footing;  that  to  say  that  the  laws 
of  New  York  will  consider  as  a  simple  contract  what  the  creditor 
received  as  a  specialty,  is  nothing  else  than  to  expound  the  lexi 
loci  corUraciue,  according  to  the  lex  fori.  Upon  the  variance  of 
the  laws  of  different  countries  it  is  laid  down,  2  Fonb.  442,  that 
the  law  where  the  contract  is  made  shall  prevail,  except  where 
reference  was  had  to  the  laws  of  another  state.  A  marriage 
contract  made  in  France  will  be  enforced  according  to  her  laws 
in  England,  though  contrary  to  the  laws  of  England:  FeavibeH 
V.  2Vrs/,  P.  in  Chan.  208;  as  to  the  validity  of  a  note  not  stamped 
according  to  the  lex  loci,  see  Alvea  v.  Hodgson,  7  Tr.  241.  In 
Wright  v.  NaU,  1  H.  Bl.  148,  149,  the  laws  of  Georgia,  on  a 
question  of  confiscation,  were  as  much  regarded  as  they  would 
have  been  in  that  state.  To  the  same  effect,  Burrows  v.  Jermino, 
2  Str.  732;  5  Yin.  Abr.  511,  pi.  22;  Jewaon  v.  Beed,  Lofft,  188; 
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Crawford  y.  WiUen,  Id.  154.  The  case  of  Jlfelan  t.  T?ie  Duke  de 
Fiizjarma,  1  Bos.  &  Pull.  138,  is  decisive;  there  the  remedy  alone 
was  the  point  in  question,  and  it  was  determined  that  a  man 
cannot  be  held  to  bail  in  England  upon  a  contract  to  pay  money 
made  in  France,  when  by  the  laws  of  that  countiy  his  body 
could  not  be  imprisoned  for  the  debt.  If ,  as  is  contended,  the 
statute  of  limitation  merely  suspends  the  remedy,  it  would  be  a 
matter  of  abatement,  and  should  have  been  so  pleaded;  and  the 
defendant  should  have  set  forth  his  residence  in  New  York  for 
the  six  years  last  past,  if  he  thought  to  avail  himself  of  that  de- 
fense. The  doctrine  contended  for  by  opposing  counsel  would 
place  the  right  to  recover  upon  a  contract  within  the  control 
of  the  debtor,  and  render  judgments  insecure. 

Counsel  further  urged  that  the  laws  of  the  individual  states 
were  entitled  to  the  greatest  respect  on  the  part  of  one  another; 
that  this  obligation  to  respect  the  laws  of  a  sister  state  was 
enforced  by  the  constitutional  provision  that  ''  no  state  shall 
pass  any  law  impairing  the  obligation  of  contracts ; "  and  sub- 
mitted that  to  allow  the  laws  of  New  York  to  prevent  the  plaint- 
iff from  recovering  would  be  a  violation  of  that  prohibition. 

By  Court,  Lewis,  0.  7.  This  is  an  action  of  assumpsU  on  two 
promissory  notes  made  by  the  defendant  to  the  plaintiff.  The 
question  arising  on  the  pleadings  is,  shall  the  lex  loci  contracttia 
govern,  or  shall  it  not? 

It  is  a  well  settled  rule,  that  contracts,  vrith  a  few  exceptions, 
are  to  be  construed  according  to  the  laws  of  that  country  in 
reference  to  which  they  are  made.  But  it  is  equally  well  setiJed, 
that  the  remedy  on  them  must  be  prosecuted  according  to  the 
laws  of  that  country  in  which  the  remedy  is  sought.  In  the 
case  of  Duplein  v.  De  Boven,  the  cause  of  action  was  in  France; 
it  was  on  a  judgment  obtained  in  that  country.  The  defendant 
pleaded  the  statute  of  limitations,  and  held  a  good  bar  to  the 
action. 

In  Lodge  v.  Phelps,  decided  in  October  term,  1799,  it  was  held 
that  though  promissory  notes,  made  in  Connecticut,  were  not 
there  negotiable,  they  might  be  negotiated  here  and  a  suit  main- 
tained on  them  in  the  name  of  the  indorsee.  For  that  the  prin- 
ciple of  the  lex  loci  shall  not  affect  the  form  of  action,  but  shall 
have  reference  only  to  the  nature  and  construction  of  the  con- 
tract, and  its  legal  effect;  not  to  the  mode  of  enforcing  it. 

In  a  much  earlier  case,  viz. :  that  of  Page  v.  Cable,  decided  in 
this  court,  in  April  term,  1795,  the  precise  question  now  before 
us  came  under  consideration.    It  was  an  action  of  asaumpsU,  on 
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a  pxomisaoxy  note  made  in  Oonnecticat^  by  George  Cable  to 
Jonathan  Cable,  the  defendant,  and  by  him  indorsed  to  David 
Page,  the  plaintiff.  The  whole  tranaaotion  took  place  in  Con- 
necticut. The  plaintiff  declareid,  first,  under  our  statute  as  in- 
dorsee; secondly,  on  the  indorsement  as  a  special  engagement, 
setting  forth  the  contract  as  originating  in  Connecticut,  and  the 
defendant  as  guaranteeing  the  payment  by  George  Cable,  and 
on  his  default  engaging  to  pay  for  him. 

The  defendant  pleaded  the  statute  of  limitations  of  this  state, 
and  the  plaintiff  demurred,  alleging  for  cause  that  no  sucb 
statute  existed  in  Connecticut,  where  the  cause  of  action  arose. 
The  court  said  that  the  plaintiff,  having  elected  to  prosecute  hia 
suit  in  this  state,  he  must  pursue  his  remedy  agreeable  to  our 
laws,  and  that  our  courts  could  not  dispense  with  an  adherence 
to  the  requisites  of  time,  place  and  nuuner  of  commencing  and 
prosecuting  a  suit  because  the  cause  of  action  arose  in  another 
state.  They  conceived  that  such  adherence  by  no  means  im- 
paired the  obligation  of  the  contract,  and  they  gave  judgment 
for  the  defendant. 

The  correctness  of  those  decisions  I  feel  no  disposition  to* 
controvert.  But  conceiving  the  law  on  the  point  as  settled,  we 
are  of  opinion  judgment  must  be  for  the  defendant,  and  with 
this  opinion  the  Scotch  and  Dutch  laws  accord,  as  will  appear 
from  Erskine's  Institutes,  vol.  2,  681, 682;  2  Eames's  Equity, 
868;  2  Huberi  Praelectiones,  book  1,  tit.  8;  De  Conflietu 
Legum,  sec.  7. 

LivivosTOH,  J.,  dissenting. 

Judgment  for  the  defendant. 

Noticing  this  caae  as  authority,  Kant  (2  Com.  468)  aaya:  "  The  statate 
of  limitations  of  the  state  in  whose  conrts  a  suit  is  prosecnted,  mnst  pre- 
vail in  all  actions.  To  guard,  however,  against  the  inconvenience  of  sus- 
taining and  enforcing  stale  demands,  not  yet  harred  by  a  residence  under 
the  change  of  domicile,  a  presumption  of  payment  will  be  indulged,  and 
may  attach  to  and  destroy  the  right  of  recovery." 

The  case  is  cited  by  Parsons  (2  Cont.  588),  where  he  says:  *'  But  on  the 
trial,  and  in  respect  to  all  questions  as  to  the  forms,  or  methods,  or  conduct 
of  process  or  remedy,  the  law  of  the  place  of  the  forum  is  applied.** 
Again:  **  It  seems  quite  well  established  that  a  foreigner  bringing  an  ao- 
tion  on  a  debt  which  is  barred  by  the  lapse  of  time  in  the  state  where  it  ia> 
sued,  but  would  not  be  at  home,  is  buond  by  the  law  of  the  forum,  and 
cannot  recover  payment"    Id.  590. 

Story  on  the  Conflict  of  Laws,  sec.  470,  noticing  the  case,  says:  '*The 
forms  of  remedies  and  the  order  of  judicial  proceedings  are  to  be  according 
to  the  law  of  the  place  where  the  action  is  instituted,  without  any  regard 
to  the  domicile  of  the  parties,  the  origin  of  the  right,  or  the  country  of  the 
act." 
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Lbavenworth  v.  Delafield. 
Sams  v.  Dale. 

GlKXEAL  AVE&AOS,  WHAT  SUBJECT  To.— Wages  and  provisioni  ntces- 
ssry  for  the  rapport  of  the  crew  during  the  detention  of  a  yesBel  cap- 
tnied  and  carried  in  for  adjudication,  are  properly  snbjeeU  of  general 
ayerage. 

FsmoHT,  ESTIMATIOH  OF  IK  Casb  OF  CAFTUBE.—If  a  YeBsel  be  cap- 
tured during  her  voyage,  the  freight  will  be  chargeable  up  to  the  day  of 
such  capture,  in  a  settlement  of  proportion  for  general  average. 

Amount  on  which  General  Ayskagb  Calculated.— The  amount 
on  which  a  general  average,  in  casA  of  capture,  is  to  be  calculated,  b 
the  first  cost  or  invoice  price  of  the  cai]go,  and  charges  at  the  port  of 
departure;  on  the  vessel,  four-fiflbs  of  its  value  at  the  same  place; 
and  on  the  freight  at  one-half  agreed  to  he  paid. 

Actions  of  policieB  on  insurance  from  New  Tork  to  Havre  de 
Oraoe.  The  first  was  a  policy  on  the  freight,  valued  at  two 
thousand  dollars;  the  other  on  the  ship,  valued  at  seven  thou- 
sand dollars. 

The  facts  were  thus  stated,  and  the  opinion  of  the  court  asked 
thereon:  July  28, 1801.  The  ressel  sailed  from  New  York  on 
her  Toyage.  September  4,  1801,  she  was  captured  in  the 
British  channel,  and  carried  into  Bamsgate.  November  12. 
1801y  an  abandonment  was  made  of  both  policies  to  the  defend- 
ants in  the  two  causeSy  which  they  refused  to  accept.  January 
4y  1802,  she  was  liberated,  and  after  sailed  for  Havre,  where 
she  arrived  and  delivered  her  cargo.  November,  1802,  the  de- 
fendants aecepted  the  abandonments  and  consented  to  verdicts 
against  them,  subject  to  calculations  as  to  the  amount  to  be  re- 
covered against  them  on  incidental  causes. 

It  was  agreed  that  the  court  charges  and  other  expenses  at- 
tending the  reclamation  of  the  property,  including  port  chaxges, 
and  exclusive  of  wages  and  provisions,  amounted  to  four  thou- 
sand one  hundred  and  twenty-one  dollars  and  twenty-four  cents; 
that  the  ship's  crew  consisted  of  a  captain,  mate,  seaman,  a 
oook  and  boy,  whose  monthly  wages  amounted  to  two  hundred 
and  twenty-one  dollars,  their  provisions  to  one  hundred  and  ten 
dollars  and  fifty  cents;  that  the  vessel  had  performed  eight- 
ninths  of  her  voyage  as  to  distance  when  she  was  captured. 

Upon  these  facts  and  admissions,  the  following  questions 
were  submitted  to  the  consideration  of  the  court: 

1.  Whether  the  wages  and  provisions  of  the  crew  are  to  bt 
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brought  into  general  ayerage,  or  to  be  a  charge  on  the  freight 
only? 

2.  If  on  freight  onljy  whether:  First.  The  plaintiff  is  entitled 
to  recover  the  whole  from  the  underwriters  on  freight;  or.  Second. 
Whether  the  underwriters  on  the  yessel  shall  pay  the  whole;  or. 
Third.  Whether  the  plaintiff  is  to  recover  part  from  the  under- 
writers on  the  freight,  and  the  residue  from  the  underwriters 
on  the  vessel. 

3.  If  the  latter  is  to  be  the  result,  then  whether:  First.  The  un- 
derwriters on  the  freight  are  to  pay  eight-ninths  of  the  expenses 
for  wages  and  provisions,  and  those  on  the  ship  the  other  ninth; 
or,  Second.  Are  the  underwriters  on  the  freight  to  pay  so  much 
as  accrued  up  to  the  twelfth  of  November,  1801,  the  day  of  aban- 
donment, or  the  fourth  day  of  September,  the  day  of  capture; 
and  the  imderwriters  on  the  vessel  what  was  incurred  from  that 
day  to  the  fourth  of  January,  1802,  when  the  property  was  liber- 
ated; or,  Thild.  What  other  rule  of  apportionment  is  to  be 
adopted. 

4.  In  calculating  the  general  average,  is  the  cost  of  the  cargo 
here,  or  value  at  the  port  of  destination,  to  be  the  sum  on 
which  the  estimate  is  to  be  made  ? 

liiviNasTOir,  J.,  delivered  the  opinion  of  the  court: 
It  is  matter  of  surprise  that  questions  which  must  frequently 
have  occurred  in  so  commercial  a  country  as  Great  Britain,  and 
where  so  large  a  capital  is  employed  in  insurance,  have  not 
been  decided  in  any  of  her  courts.  We  must  therefore  en- 
deavor to  discover  what  is  reasonable  and  most  conformable  to 
the  ancieut  laws  and  usages  of  other  commercial  nations;  for 
where  precedents  are  not  to  be  found,  the  practice  of  such 
countries  may  be  deemed  the  best  guide  on  the  subject  of  mari« 
time  law. 

We  are  then  first  to  determine,  whether  wages  and  provis- 
ions, during  a  detention  after  capture  form  a  general  average,  or 
fall  on  the  freight  only  ?  When  it  is  considered  that  capture  is 
a  disaster  which  generally  happens  without  fault  of  the  owner 
of  goods  or  vessel,  but  by  superior  force,  against  which  no  hu- 
man precaution  can  always  provide,  and  that  the  expenses  here 
in  dispute  are  incurred  in  consequence  of  thistna  major,  or  ca«uM 
forluitus,  and  for  the  common  benefit  of  all,  it  is  not  easy  to 
assign  a  reason  why  they  should  be  borne  by  one  of  the  parties 
in  misfortune  rather  than  another.  Of  little  advantage  would 
it  be  to  claim  a  valuable  property,  after  capture,  unless  the 
mariners  remained  for  the  purpose  of  proceeding  to  the  port  of 
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discharge  in  case  of  liberation.  It  would  otherwise,  if  acquit- 
ted, be  exposed  to  perish,  or  be  sold  at  great  disadyantage.  It 
was  said  on  the  argument  that  the  master  was  not  obliged  to 
detain  his  crew.  Whether  it  be  compulsory  on  him  to  do  so  or 
not,  is  of  no  moment.  It  is  sufficient  that  he  has  done  it  in 
the  present  case;  that  he  has  acted  with  good  faith,  and  that 
such  detention  was  manifestly  for  the  general  weal.  It  may 
weU  be  doubted,  however,  whether  it  is  not  obligatory  on  h\m 
to  keep  them  at  least  a  reasonable  time;  for  idle  would  it  be,  in 
many  cases,  to  labor  for  a  recoTeiy  of  the  property  unless  it 
could  afterward  be  conveyed  to  its  intended  port.  The  cargo, 
in  this  case,  might  have  been  sacrificed  in  England,  if  the  crew 
had  been  immediately  discharged.  Nor  is  it  just,  as  respects 
this  useful  class  of  men,  instantly  to  dismiss  them  in  a  foreign 
countiy  after  an  accident  of  this  kind,  without  affording  them 
an  opportunity  of  knowing  the  fate  of  the  property,  and  a 
chance  of  defending  and  receiving  their  wages.  At  any  rate, 
the  objection  comes  awkwardly  from  any  of  those  who  have  de- 
rived a  certain  benefit  from  the  detention  of  this  crew,  without 
which  there  would  probably  have  been  a  total  instead  of  a  par- 
tial loss.  But  without  recurring  to  first  principles,  or  searching 
for  precedents,  is  it  not  matter  of  contract  between  the  differ- 
ent classes  of  underwriters  to  regard  expenses  of  this  kind  as  a 
subject  of  general  contribution?  Every  policy  contains  a 
clause  that  "  in  case  of  loss  or  misfortune,  if  it  shall  be  neces- 
sary for  the  assured,  his  factors,  servants,  or  assigns,  to  sue, 
labor  and  travel  for,  iu  and  about  the  safeguard  and  recovery  of 
the  property,"  the  several  underwriters,  **  promise  to  contribute 
to  the  charge  thereof  according  to  the  quantity  of  the  sum  by 
them  insured."  Now  if  a  charge  for  extra  wages  and  provis- 
ions be  one,  as  it  certainly  is,  which  accrues  in  consequence  of 
the  labor  and  travel  thus  enjoined,  and  be  absolutely  necessary 
to  give  effect  to  such  pursuit,  the  parties  to  the  different  insur- 
ances have  consented  to  its  being  apportioned  among  them.  In 
conformity  with  this  stipulation  is  the  practice  of  most  of  the 
commercial  nations  whose  usages  are  known  to  us. 

Bicard,  who  treats  of  the  commerce  of  Amsterdam,  and  after 
bim  Beawes,  in  his  Lex  Mercatoria,  says:  "  If  a  ship  be  taken 
by  force,  and  carried  into  some  port,  and  the  men  remain  on 
board  to  take  care  of  and  reclaim  her,  the  wages  and  expenses 
of  the  ship's  company,  during  the  arrest,  shall  be  brought  into 
general  average :  Page  150.  For  this  rule  the  author  just  cited 
assigns  this  very  obvious  reason:  ''As  the  crew,"  says  he,  ** re« 
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mained  on  board  daring  an  endeavor  to  reclaim  her,  these  ex- 
penses were  occasioned  with  the  sole  view  of  preserringf  the 
ship  and  cargo  for  their  proprietors." 

In  Enghind  it  is  settled  that  if  a  ship  be  obliged  to  put  inta 
port  to  repair,  and  this  be  necessary  for  the  safety  of  all,  the 
charges  of  unloading,  reloading,  and  taking  care  of  the  cargo, 
and  also  the  wages  and  provisions  of  the  workmen  hired  to  re- 
pair her  become  a  general  average:  Da  Costa  v.  Newnham,  2  T. 
B.  407.  The  accident  in  the  case  of  Da,  Costa  ▼.  Nswnham  had 
happened  to  the  ship  alone,  and  mighty  in  some  measure,  have 
been  owing  to  her  feeble  or  impaired  condition.  It  would  have 
been  more  reasonable,  therefore,  that  her  owner,  or  under- 
writer, should  have  defrayed  all  these  expenses  himself  than  in 
cases  where  the  peril  falls  at  once  as  well  on  the  goods  as  on 
the  vessel,  without  room  to  impute  fault  or  neglect  to  the  owner 
of  either.  In  such  a  case,  then,  it  can  hardly  be  doubted  that 
the  court  of  king's  bench,  to  be  consistent,  would  consider  every 
consequential  expense  for  the  preservation  of  the  whole  a  general 
average.  In  Da  Costa  v.  Neumham,  the  crew  having  been  dis- 
missed before  the  vessel  wsb  repaired,  it  became  unnecessaiy  to 
decide  by  whom  a  charge  for  seamen's  wages  and  provisions  was 
to  be  borne. 

In  France,  the  extra  wages  of  a  crew,  when  a  vessel  puts  into 
port,  and  remains  there  to  avoid  an  enemy,  are  a  gross  average: 
1  Emerig,  556.  The  same  author  informs  us  that  all  bona  fide 
expenses  to  obtain  the  release  of  a  vessel  become  a  general 
average:  Vandenheuval  y.  United  Ins.  Co,,  1  Johns.  406.  If  the 
property  be  released,  and  after  quoting  the  same  passage  from 
Bicard,  which  has  been  cited  from  Beawes,  he  observes  that 
in  France  the  question  has  uniformly  been  thus  decided  when- 
ever it  occurred:  Id.  631. 

As  we  are  of  opinion,  therefore,  that  the  sums  expended  in 
this  way  during  a  detention  which  follows  a  capture  are  to  be 
reimbursed  ratably  by  all.  The  second  question  may  be  consid- 
ered as  also  disposed  of,  and  we  will  next  see  if  in  the  present 
instance  the  underwriters  on  the  freight  are  to  pay  eight-ninths 
of  the  sum  assessed  on  that  article,  and  those  on  the  ship  the 
other  ninth,  or  whether  the  former  are  to  pay  such  part  as  ac- 
crued before  the  abandonment,  and  the  latter  what  arose  be- 
tween the  abandonment  and  the  time  of  her  release? 

According  to  a  decision  of  this  court  in  the  case  of  The  United 
Ins.  Co,  V.  Lenox,  the  underwriters  on  the  freight  are  entitledi 
in  virtue  of   the  abandonment,  to  all  the  Sophia's  earning? 


Feb.  1801.]       LEA.yENWOBTH  v.  Delafdeld.  205 

prerious  to  her  capture;   that  is,  to  eight-ninths,  and  those  on 
the  ship  to  the  remaining  ninth.    Hence,  adifScultyis  supposed 
to  occur  to  apportion  the  part  of  the  average  which  falls  on  the 
freight  among  those  two  classes  of  assurers.     The  apportion- 
ment, although  a  little  more  complex,  is  neTertheless  easilj 
made.    As  all  freight  would  probably  have  been  lost  in  conse- 
quence of  the  capture,  if  the  property  had  been  condemned,  the 
underwriters  on  freight  and  on  yessel  being  seyerally  entitled  to 
eight-ninths  and  one-ninth  thereof,  such  was  the  ratio  of  their 
respective  interests  in  this  subject  while  in  admiralty.    It, 
therefore,  follows  that  in  the  same  proportion  should  they  con- 
tribute, as  it  respects  the  freight,  to  the  expenses  of  reclaiming 
it,  regardless  as  to  how  much  had  accrued  antecedently,  and 
bow  much  subsequently  to  the  day  of  abandonment.    By  a 
restoration  of  the  property,  the  insurers  on  freight  receive  eight- 
ninths,  and  those  on  the  vessel  one-ninth.    Nothing,  therefore, 
can  be  clearer  than  that  the  expenses,  as  they  relate  to  this 
article,  must  be  defrayed  by  them  in  like  proportion.    The  last 
point  submitted  respects  the  matter  of  calculating  the  average. 
Is  it  to  be  on  the  first  cost  of  the  cargo,  or  on  its  value  abroad, 
and  how  are  the  vessel  and  freight  to  be  appraised?    It  is  diffi- 
cult to  adopt  any  rule  sufficiently  certain,  and  yet  free  of  every 
exception. 

In  an  average  arising  from  jettisons,  the  English  practice  is 
to  regulate  the  contribution  by  the  clear  price  which  the  goods 
would  have  yielded  at  the  port  of  destination,  **  it  being  equita- 
ble," says  Abbott,  ''  that  the  person  whose  loss  has  procured  the 
arrival  of  the  vessel  should  be  placed  in  the  same  situation  with 
those  whose  property  has  reached  its  port  in  safety: "  Abbott, 
262.    If  all  the  goods,  as  well  those  which  arrive  as  those  which 
have  been  cast  into  the  sea,  are  to  be  estimated  at  their  foreign 
value,  the  result  will  be  nearly  the  same,  provided  there  be  an 
equal  advance  on  all,  as  if  the  first  cost  be  resorted  to  as  the 
standard  of  their  worth.    I  cannot  perceive  much  force  in  the 
reason  assigned  by  the  learned  author  in  favor  of  this  mode. 
With  regard  to  vessel  and  freight,  various  regulations  have  been 
established  by  different  states  as  to  the  degree  in  which  they 
shall  be  liable  to  contribute,  which  only  show  how  impossible  it 
is  to  find  any  rule  that  shall  ox>erate  universally  and  with  equal 
justice  on  the  different  persons  concerned.    In  England,  Mar- 
shall, following  MoUoy,  and  speaking  of  jettisons,  says  the  ship 
contributes  for  her  full  value  at  her  port  of  delivery,  and  the 
freight  pays  according  to  its  value  at  the  same  place,  after  de« 
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daoting  Beamen's  wages  and  certain  other  cbarges:  Marshall, 
467.   I  cannot  sabsciibe  to  the  equity  of  this  mode  of  adjustment, 
as  it  relates  to  the  vessel  and  freight.     Pothier,  in  his  treatise 
on  Maritime  Contracts,  also  exclaims  against  it.      "As  the 
freight/'  says  he,  "  is  only  due  to  the  owner  of  a  vessel,  as  a 
kind  of  indemnity  for  her  deterioration  and  expenses  incurred  by 
the  voyage,  it  is  subjecting  him  to  a  double  burden  to  make  him 
contribute  for  the  entire  value  of  the  vessel  and  of  the  freight. 
Our  ordinance,  therefore,  has  adopted  the  middle  course  of 
making  him  contribute  for  one*half  of  the  value  of  each: "  Vol. 
n,  n.  119,  p.  411.     Other  states  make  the  vessel  contribute  for 
half  her  value  and  one-third  of  her  freight:  Marshall,  467.    As 
the  rule  is  not  accurately  defined  by  the  law  of  England,  and 
the  one  adduced  applied  to  cases  of  jettison  only,  we  are  at  lib- 
erty to  make  one  for  ourselves.    The  injustice  of  making  the 
ship  and  freight  contribute  for  their  full  value  has  already  been 
stated.    The  first  will  be  injured  by  the  voyage,  and  oftentimes 
the  whole  freight  received  will  not  be  equal  to  the  expenses  and 
disbursements  to  which  the  owner  has  been  exposed.    Valuing 
the  property  at  the  port  of  discharge  is  also  liable  to  difficulty 
and  embarrassment.    In  many  cases  of  a  contribution,  the  ves- 
sel may  not  reach  her  port,  which  would  have  been  the  case  here 
if  she  had  been  condemned;  and  if  she  does,  the  vessel  is  very 
rarely  sold  there,  and  some  calculation  must  always  be  necessazy 
to  e^bit  what  are  the  net  sales  of  the  cargo.   It  will,  therefore, 
be  a  rule  leas  liable  to  objection,  will  suit  the  greatest  number 
of  cases,  and  not  be  affected  by  the  fluctuations  of  markets  or 
other  contingencies,  and  certainly  most  easy  of  practice,  always 
to  value  the  goods  at  the  invoice  price,  that  is,  at  their  first  cost, 
without  regard  to  their  price  abroad.     What  value  to  put  on  the 
vessel  and  freight,  to  do  complete  justice,  is  more  difficult,  per- 
haps impracticable.     To  take  their  full  worth  will  not  do.    After 
the  best  reflection  we  have  been  able  to  bestow  on  the  subject 
we  are  for  valuing  the  vessel  at  four-fifths  of  her  original  cost, 
reckoning  nothing  for  provisions  or  wages  paid  in  advance;  and 
the  freight  at  one-half  of  the  gross  sum  agreed  to  be  paid.     This 
rule  may  be  deemed  arbitrary;  so  will  any  other  that  can  be  de- 
vised; and  yet,  perhaps,  it  will  come  as  near  as  any  other  in 
producing  a  contribution  in  proportion  to  the  real  interest  of 
each  which  may  be  in  jeopardy.    It  is  seldom  a  vessel  will  sell 
for  more,  after  a  voyage,  than  four-fifths  of  what  she  cost;  and, 
of  course,  the  owner  is  not  more  than  that  a  gainer  by  her  being 
released;  so  neither  will  his  freight  clear  to  him  more,  if  as  much. 
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as  one-half  which  is  contracted  to  be  paid.  The  same  course  of 
adjustment  must  be  pursued  between  underwriters. 

Upon  the  whole,  therefore,  our  judgment  is  that  the  mariners' 
wages  and  provisions  (Penny  d  Scriber  v.  N.  Y.  Ins.  Co.^  8 
Oaines,  155),  from  the  time  of  the  Sophia's  capture  to  the  day  of 
her  leaving  Bamsgate  (it  not  appearing  that  she  remained  there 
unnecessaiilj  after  her  liberation),  be  added  to  the  other  expenses 
of  reclaiming  the  property;  and  that  this  aggregate  sum  be  paid 
by  the  several  underwriters  on  the  vessel,  cargo  and  freight, 
lliat  in  ascertaining  the  proportion  or  amount  of  their  respective 
contributions,  the  cargo  must  be  valued  at  its  first  cost  and 
charges  at  the  port  of  departure;  the  vessel  at  four-fifths  of  her 
actual  value,  at  the  same  place,  exclusive  of  outfits,  and  without 
regard  to  any  valuation  in  the  policy;  and  the  freight  at  one- 
half  of  what  was  agreed  to  be  paid  at  Havre.  That  the  under- 
writers on  freight  pay  eight-ninths  of  the  sum  which,  on  this 
calculation,  shall  fall  on  the  freight;  and  those  on  the  ship  the 
whole  of  the  contribution  which  shall  belong  to  her,  and  also 
one-ninth  of  that  which  is  to  be  borne  by  the  freight;  and  those 
on  the  cargo  the  residue. 

Judgment  accordingly. 

Wages  of  Cbew  and  Provisioks  as  sabjeots  of  general  avenge  an 
very  mach  questioned.  In  Spqfford  v.  Dodge,  14  Mass.  66,  it  was  denied 
that  these  ought  to  be  subjects  of  general  average.  Mr.  Justice  Jackson, 
giving  the  opinion  of  the  court,  said:  "The  necessary  costs  and  charges 
incurred  in  churning  and  obtaining  the  restoration  of  the  ship  and  cargo 
are  undoubtedly  to  be  aUowed  as  a  general  average.  As  to  the  wages  and 
provisions  of  the  crew,  we  are  unable  to  see  any  ground  on  which  we  can 
allow  them."  Notwithstanding,  Phillips  in  his  work  on  Insurance,  sec 
1332;  says:  '*  If  the  crew  are  detained  during  delay  to  claim  a  captured 
ship  and  caigo  for  the  purpose  of  prosecuting  the  voyage  on  a  decree  for 
release,  the  expense  of  their  wages  and  provisions  during  such  detention  ia 
to  be  contributed  for."  And  he  prefers  to  agree  with  Livingston,  J.,  in 
Leavemcorth  v.  Dek^fidd,  And  Parsons  also  concurs  in  this  view.  He  says: 
"  If  a  vessel  be  captured,  the  expenses  incurred  in  efforts  to  recover  the 
property,  together  with  those  necessarily  caused  by  the  delay,  constitute 
a  general  average  loss.  If  the  crew  are  detained  during  a  delay  caused  by 
such  a  necessity  that  the  master  may  have  his  crew  ready  for  prosecuting 
the  voyage  if  his  ship  is  released,  this  would  raise  a  somewhat  different 
question.  Still  we  should  be  inclined  to  say  that  their  wages  and  provis- 
ions should  be  contributed  for  in  the  same  way  and  on  the  same  ground  as 
where  a  vessel  is  compelled  by  some  extraordinary  peril  to  seek  a  port  of 
repair."  Marine  Insurance,  pp.  259-262.  See  further,  agreeing  with  this 
view:    Hwiiin  v.  Phomiao  Inturanee  Company,  1  Wash.  C.  C.  400. 

Yalub  of  Cargo. —  In  regard  to  the  mode  of  estimating  the  cargo, 
Sedgwick,  in  his  work  on  Damages,  p.  253,  says:  "  It  seems  to  be  well 
settled  in  this  country  that  the  value  of  the  cargo  is  to  be  arrived  at  by 
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takmg  the  invoice  prices  insteftd  of  institaiing  any  inquiry  into  the  market 
Talue;  and  this  also  applies  to  cases  of  partial  or  total  loss."  In  a  note  ha 
says:  "  This  was  the  rule  laid  in  the  case  of  LeavetnoorUi  v.  Delafield,  1 
Caines,  673,  and  has  heen  acted  on  ever  since.  The  principle  has  heen 
recently  somewhat  shaken  hy  Judge  Betts  in  the  District  Court  of  the 
United  States."  The  Mutual  Scatty  Inmranee  Company  y.  The  Oearge,  01oott» 
157,  is  the  case  referred  to.  In  this  case  it  was  not  decided  what  rule 
should  be  adopted  in  reference  to  the  value  of  the  cargo,  the  judge  saying: 
**  On  the  argument,  the  counsel  on  both  sides  agree  to  accept  the  invoice 
prices  and  bills  of  lading  as  proof  of  the  true  value  of  the  cargo,  and  the 
policy  as  evidence  of  the  value  of  the  freight;  and  that  agreement  renders 
it  unneoessaiy  to  inquire  what  effect  in  law  those  documents  would  be  en- 
titled to  upon  the  question  of  actual  value  of  the  cargo  at  the  time  and 
place  of  its  shipment,  or  of  the  freight  at  the  time  of  loss."  But  it  is  evi- 
dent, however,  that  had  the  question  been  presented,  the  court  was  not 
disposed  to  follow  the  decision  of  Livingston,  J.  The  language  of  Parsons 
on  this  head  is:  "  It  is  the  general  rule  of  all  contributory  maritime  inter- 
ests, that  their  contributory  value  is  that  which  they  have  at  the  time  and 
place  where  they  are  considered  as  finally  saved.  So  far  as  the  goods  are 
concerned,  this  value  is  ascertainable  in  many  ways.  They  may  be  sold  at 
that  place,  and  their  net  proceeds  then  determine  their  contributory  value. 
If  they  are  not  sold  there  may  be  a  known  market  value,  and  upon  this  is 
founded  their  oontributory  vaJue.  In  the  absence  of  these  tests  the  invoice 
value  is  the  foundation  of  the  estimate,  and  this  invoice  value  is  generally 
taken  for  this  purpose  whenever  the  average  b  adjusted  at  some  other  port 
than  the  port  of  destination."  Marine  Insurance,  p.  343.  See  JTcXoonv. 
Cummings,  73  Pa.  St.  98,  holding  that  the  value  of  the  cargo  is  that  esti- 
mated at  the  port  of  destination,  unless  the  voyage  be  interrupted  by  dii* 
aster;  then  its  value  will  be  that  at  the  port  of  disaster. 

Valve  of  Ship  and  Fbeioht.— The  rule  for  estimating  the  valmof 
the  ship  laid  down  by  Livingston,  J.,  is  not  approved  by  Judge  Betts  in 
The  Mutual  8.  Ina.  Co.  v.  The  George.  There  it  was  decided  that  in  ad- 
justing  and  settling  general  average  the  contributory  intevsst  of  the  ship 
is  to  be  estimated  at  her  value  at  her  port  of  departure,  "*^^^"g  rsasonabie 
allowance  for  wear  and  tear  on  the  voyage,  up  to  the  time  of  the  disaster. 
To  determine  this  value  it  ia  said:  "Usually  the  vessel  is  examined  on  the 
part  of  the  underwriters  by  an  experienced  surveyor,  having  knowledge  of 
her  age,  build  and  character,  who  will  be  watchfid  to  prevent  an  overvalu- 
ation; and  the  strong  interert  of  the  owner  and  his  agent,  on  the  other 
hand,  to  have  the  policy  a  sufficient  indemnity  in  esse  of  loss,  might  in 
the  conflict  of  these  interests  and  views,  secure  an  estiaiate  sufficiently 
near  the  fair  value  to  answer  the  purpose  of  a  general  rule,  which  would 
prevent  serious  injustice  to  either  party.  It  is  no  more  arbUanuy  to  deehue 
such  valuation  to  be  that  on  which  the  average  shall  be  estimated  than  to 
direct  one-fifth  or  on»4ialf,  1  Caines^  673;  Abbott,  866;  2  Yalin,  2H-5,  to 
be  deducted  from  the  proved  value  at  the  commencement  of  the  voyage  to 
determine  the  worth  of  the  vessel  at  the  time  of  her  destruction.  **  This 
case  is  more  important  as  it  was  cited  and  its  doctrine  approved  in  The  Star 
qf  EopCy  9  WalL  203,  in  the  opinion  by  Mr.  Justice  C^oid.  An  etie^ 
tion  was  taken  in  that  case  to  an  estimate  by  the  oommissioDer  based  on 
the  value  of  the  ship  as  stated  in.  the  policy.  The  court  say:  "Strictly 
speaking,  the  rule  is  the  value  of  the  ship  antecedent  to  the  iiguries  ra- 
oeivedt  but  as  that  requirement  can  seldom  be  met  the  uaual  zeaort  iaher 
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value  at  the  port  of  departure,  making  each  deduction  for  deterioration  as 
i^peara  to  be  just  and  reasonable.  No  proofs  on  that  subject,  except  the 
policy  of  insurance,  was  offered  by  either  party,  and  inasmuch  as  ships  are 
seldom  insured  beyond  their  actual  value  the  exception  is  overruled."  No- 
ticing the  principal  case,  Sedgwick  says:  "  In  New  York,  to  arrive  at  the 
value  of  the  vessel,  one-fifth  of  its  value  at  the  time  of  sailing  is  deducted, 
and  the  freight  contributes  on  one-half,  and  is  contributed  for  on  the  whole. 
And  this  principle  of  arbitrary  valuation,  though  the  rate  or  proportion 
may  differ,  prevails,  we  believe,  universally  throughout  the  United  States.** 
Damages,  p^  263. 


Williams  t;.  Smith. 

W^T  CdNsnTUTES  A  Blockadb.— To  constitute  a  blockade,  as  affect- 
ing a  policy  of  insurance,  there  must  oe  an  actual  existing  force  before 
the  port  at  the  tune  it  is  entered.  The  animuB  reverUndi  of  the  block- 
ading fleet  does  not  continue  the  blockade,  nor  is  the  entry  of  a  neutral, 
after  beiog  notified,  a  breach  of  his  neutrality,  if  the  blockading  force 
be  not  before  the  port 

What  Considebed  a  Loss  within  Policy.— If  a  vessel  be  obliged  to 
put  into  port  from  necessity,  and  a  pestilential  disorder  break  out 
which  disables  her  crew  and  renders  it  impossible  for  her  to  pursue 
her  voyage,  it  is  a  loss  within  the  perils  of  a  policy. 

MonoK  for  a  new  trial.  The  action  was  on  a  Talned  policy 
on  the  sliip  Prosper  from  New  York  to  Algiers,  with  liberty  to 
touch  at  Cadiz.  The  premium  was  fifteen  per  cent.,  with  the 
usual  clause  against  contraband,  but  in  the  margin  was  written 
''on  naval  stores." 

The  leading  facts  of  the  case  were:  The  Tessel  sailed  on  the 
twentieth  of  May,  1800,  with  a  cargo  principally  of  nayal 
stores.  From  the  thirteenth  to  the  sixteenth  of  June  following 
she  experienced  very  severe  weather,  in  consequence  of  which 
she  suffered  serious  damage.  On  the  third  of  July  the  Prosper 
was  boarded  off  Cadiz,  according  to  the  testimony  of  the  mate, 
by  a  British  seventy-four;  but  according  to  that  of  two  others, 
by  a  frigate,  who  indorsed  her  papers,  and  warned  her  not  to 
enter  Cadiz,  as  it  was  blockaded.  On  the  fifth,  by  reason  of 
damage,  the  captain,  after  consultation  with  the  mate,  de- 
termined to  bear  away  for  Cadiz,  in  order  to  insure  the  saf eij 
of  his  vessel  and  crew.  They  arrived  the  same  day  at  Cadiz, 
though  the  wind  could  have  taken  them  to  the  sea-ports  of  St. 
Lucur's  and  St.  Mary's,  a  few  miles  distant  from  Cadiz.  It 
appeared  that  the  blockading  force  before  Cadiz  had  left  in 
pursuit  of  a  French  fleet,  leaving,  however,  three  of  four 
frigates  to  continue  the  blockade,  a  force  sufficient  to  render 

Am.  Deo.  Toi..  ll—ll 
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the  entrance  hazardous  to  merchant  yessels,  thongh  the  Spanish 
armament  then  in  Cadiz  consisted  of  twenty  or  thirty  Bail  of 
the  line.  Notwithstanding  this,  from  the  evidence  of  a  witness 
who  had,  about  the  middle  of  July,  been  warned  by  one  of 
those  frigates  not  to  enter  Cadiz,  there  was  presumption  that 
eyen  then  the  British  squadron  was  at  Gibraltar,  about  fourteen 
leagues  distant;  and  on  an  appearance  of  attack  from  the 
British  ships  the  Prosper  was  herself,  while  at  Cadiz,  ordered 
further  up  the  harbor. 

From  a  survey  made  on  the  sixteenth  of  July,  at  the  request 
of  the  captain,  it  was  certified  that  the  ship,  from  her  leaky  state, 
wanted  repairs,  and  therefore  it  would  be  necessaiy  for  her  to 
be  sent  to  a  proper  place  to  unload  her  cargo.  In  consequence 
of  this,  more  than  half  of  her  lading  was  taken  out,  and  the 
vessel  moved  up  to  Putnall,  the  usual  place  for  repairing. 
Whilst  there,  a  species  of  epidemic  fever  broke  out,  which  pre- 
vented all  business,  and  caused  even  the  custom-house  to  be 
shut  up.  The  captain,  to  more  readily  get  away,  after  the  re- 
pairs had  been  made,  dropped  down  to  Cadiz,  but  was  on  the 
fourteenth  of  October,  in  a  tremendous  storm,  obliged  to  cut 
his  cables,  and  drive  to  sea.  He  was  not  able  to  return  to  Cadiz 
until  the  twenty-fourth,  on  account  of  violent  storms,  and  then 
after  a  survey  it  appeared  that  the  cargo  both  on  shore  and  on 
board,  by  reason  of  the  heat  of  the  climate  and  the  violence  of 
the  gale,  was  deteriorated  more  than  one-half  of  its  original 
value.  It  was  also  in  evidence  that  the  whole  would  not  have 
produced  enough  to  outfit  and  repair  the  ship  for  the  comple- 
tion of  her  voyage,  her  provisions  and  stores  having  been  ex- 
pended in  the  maintenance  of  her  crew.  To  obtain  money  on 
bottomry  was  impossible.  On  the  fifteenth  of  November,  Wil- 
liams^ the  plaintiff,  formally  abandoned  the  vessel  and  cargo  to 
the  underwriters,  and  made  a  regular  entry  of  it  in  the  office  of 
the  consul  for  the  United  States.  On  the  twenty-ninth  the 
Prosper  was  attached  for  money  due  on  a  bottomry  bond. 
Under  this  attachment  the  vessel  was  sold  for  one  thousand 
nine  hundred  and  twenty-five  dollars,  while  her  price  by  the 
bill  of  sale  was  three  thousand  and  five  hundred  dollars^  the 
amount  of  the  bottomry  bond  being  six  thousand  and  five  hun- 
dred dollars.  The  crew  consisted  of  the  master,  mate,  four 
hands,  a  cook  and  a  boy,  a  sufficient  force  for  American  ship  aa 
it  appeared,  though  considered  inadequate  generally. 
The  judge  before  whom  the  case  was  tried  charged: 
1.  That  if  the  jury  were  of  opinion  Cadiz  was  blockaded  by  a 
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competent  force,  and  the  ship  not  forced  from  necessitj  to  enter 
that  port,  and  ncTertheless  did  enter  it  after  notice,  the  verdict 
most  be  for  the  defendant; 

2.  That  if  they  were  of  opinion  the  crew  was  not  competent 
for  the  Toyage,  they  would  find  in  the  same  manner; 

8.  That  if  the  seizure  under  the  bottomry  bond  was  made 
before  the  abandonment  of  Cadiz,  the  defendant  would  also  be 
entitled  to  a  verdict;  but  if  the  abandonment  was  previous  to 
the  seizure,  the  plaintiff  would  have  a  right  to  recover  for  a 
total  loss; 

4.  That  if  the  cargo  was  injured  exceeding  a  moiety  of  its 
value  at  the  time  of  abandonment,  the  right  of  the  plaintiff 
would  be  the  same; 

5.  That  any  damages  which  arose  in  consequence  of  the  fever 
at  Cadiz,  were  within  the  perils  of  the  policy; 

6.  That  if  the  jury  should  find  in  favor  of  the  defendant,  on 
either  of  the  two  first  points,  it  would  be  sufficient,  and  in  that 
case  it  would  be  unnecessary  to  examine  the  other  points  submit- 
ted to  them. 

The  juiy  brought  in  a  verdict  for  a  total  loss,  voluntarily 
assigning  the  following  reasons  for  their  finding: 

1.  That  they  considered  the  port  of  Cadiz  as  partially  block- 
aded, and  that  the  going  into  that  place  was  therefore  justifia- 
ble, especially  as  the  blockade  was  well  known  in  New  York 
before  the  Prosper  left  that  port; 

2.  That  they  considered  the  crew  was  competent,  the  vessel 
having  arrived  in  safety;  but  they  did  not  say,  nor  did  the 
judge  understand  them  to  mean,  that  they  founded  their  verdict 
on  this  point  upon  that  reason  alone; 

8.  That  the  cargo  was  damaged,  exceeding  a  moiety  of  its 
value,  at  the  time  of  its  abandonment; 

4.  That  the  seizure  of  the  vessel  having  taken  place  subse- 
quent to  the  abandonment,  they  did  not  consider  it  as  affecting 
the  plaintiff's  right. 

Bogert,  for  defendant. 

HdmUUm  db  Siggs,  contra. 

Eemt,  J.,  delivered  the  opinion  of  the  oourL  A  motion  is 
made  on  the  part  of  the  defendants  for  a  new  trial: 

1.  Because  Cadiz  was  blockaded,  and  the  ship  went  in  with« 
out  necessity; 

2.  Because  the  fever  is  not  a  peril  within  the  policy; 
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8.  BocMflian  ftt  anj  rate  the  plaintiffii  axe  only  entitled  to 
xeoover  as  for  a  partial  loss. 

On  the  first  point,  we  are  of  opinion,  that  on  the  fifth  of  July, 
when  the  ship  entered  the  port  of  Cadiz,  that  port  was  not 
blockaded.  There  was  no  naval  investment  of  the  port;  there 
were  no  ships  there,  so  as  to  render  it  hazardous  to  enter.  The 
blockade  had  in  fact  been  raised  a  few  days  before,  in  conse- 
quence of  a  naval  expedition;  and  it  is  sufficient  for  a  neutral, 
when  he  arrives  off  a  port,  to  find  it  clear  of  any  blockading 
force.  He  can  only  judge  from  what  appears,  and  if  he  finds 
no  blockade  existing  de  fadOf  it  is  sufficient.  He  is  not  bound 
to  inquire  or  wait  for  events,  and  see  whether  the  blockade  that 
once  existed  is  finally  raised,  or  whether  the  blockading  squad- 
ron still  retains  the  animus  revertendi.  The  neutral  has  no 
means  of  knowing  when  a  blockade  exists  in  contemplation  of 
law,  as  contradistinguished  from  a  blockade  in  fact;  and  to  im- 
pose that  knowledge  upon  him  at  his  peril,  would  be  most  un- 
reasonable. The  only  praotioable  rule  is,  that  there  must  be  an 
actual  existing  blockade,  to  render  it  unlawful  for  the  neutral  to 
enter. 

The  notice  that  the  plaintiff  received  from  a  British  frigate, 
or  a  British  ship  of  the  line  at  sea,  several  leagues  from  the 
port,  and  some  days  before  the  entiy,  amounted  to  nothing,  if 
in  fact  there  was  no  blockade  of  Cadiz  when  he  arrived  there. 
It  is  absurd  to  suppose  that  that  ship  or  frigate,  in  the  situation 
it  was,  constituted  a  blockade  of  Cadiz,  nor  is  it  to  be  under- 
stood that  the  commander  of  the  ship  made  any  such  pretension. 
The  plaintiff,  therefore,  committed  no  violation  of  his  neutrality 
in  entering  Cadiz,  and  he  had  liberty  to  touch  there  by  the 
terms  of  the  policy. 

On  the  second  point,  we  are  satisfied  that  the  damage  result- 
ing from  the  pestilence  at  Cadiz  is  covered  by  the  policy.  It  is 
not  requisite  to  decide  absolutely  whether  a  pestilence  is  a  peril 
direct  within  the  policy.  It  formed,  however,  a  sound  excuse 
for  delay  at  Cadiz,  and  if  the  consequence  of  that  delay  was  a 
deterioration  of  the  subject  insured,  the  insorer  must  be  an- 
swerable for  the  loss. 

And  with  respect  to  the  amount  of  the  damage,  we  see  no 
reason  to  complain  of  the  finding  of  the  jury,  that  it  amounted 
to  above  one-half,  and  justified  the  abandonment  of  the  voyage. 
The  weight  of  evidence  on  this  point  is  in  favor  of  the  verdict, 
and  there  is  no  fault  or  neglect  imputable  to  the  plaintiff- 
There  was  a  series  of  misfortunes,  which  the  captain  appears  to 
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haye  made  conBtant  and  smcere,  bat  unaTailing  efforts  to  sur- 
moant,  and  we  are  perfectly  satisfied  that  the  Terdict  is  just, 
and  conseqnently  that  the  defendants  take  nothing  by  their 
motion. 
New  trial  refused. 

As  to  a  blockade,  Kent»  noticing  this  case,  among  others  (1  Com.  146), 
says:  "  The  occasional  absence  of  the  blockading  squadron,  prodnced  by 
accident,  as  in  case  of  a  storm,  and  when  the  station  is  resamed  with  dne 
diligence,  does  not  suspend  the  blockade,  provided  the  suspension  and  the 
reason  of  it  be  known,  and  the  law  considers  an  attempt  of  snch  an  acci- 
dental removal  as  an  attempt  to  break  the  blockade,  and  as  a  mere  fraud. 
The  American  government  seemed  disposed  to  admit  the  continuance  of 
the  blockade  in  such  a  case,  and  the  language  of  the  judicial  authorities  in 
New  York  has  been  in  favor  of  the  solidity  and  justness  of  the  English 
doctrine  of  blockade  on  this  point  But  if  the  blockade  be  raised  by  the 
enemy,  or  by  applying  the  naval  force,  or  part  of  it,  thoughonly  for  a  time, 
to  other  objects,  or  by  the  mere  remissness  of  the  cruisers,  the  commerce 
ol  neutrals  to  the  place  ought  to  be  free.  The  presence  of  a  sufficient  force 
is  the  natural  criterion  by  which  the  neutral  is  enabled  to  ascertain  the  es- 
Istence  of  the  blockade.** 


Hendricks  v.  Judah. 

[2  Ojjkwb,  25.] 

DncHABOB  OF  Bankbupt—Against  what  Demand  no  BAB.^If  a 
house  had  been  leased  for  a  year  before  an  act  of  bankruptcy,  and  the 
bankrupt  continue  in  possession  thereof  afterward,  his  certificate  of 
disGhaige  wiUbe  nobar  to  anaction  for  the  subsequent  rent 

AdnoN  on  the  case  for  the  use  and  occupation  of  a  house. 
One  count  stated  a  parol  agreement  by  the  defendant  with  the 
plaintiff  to  lease  a  house,  which  the  defendant  afterward  re- 
fused to  occupy  or  pay  rent  for.  The  other  count  was  for 
money  paid,  laid  out  and  expended  to  the  use  of  defendant. 
A  Terdict  having  been  rendered  by  the  plaintiff,  the  question  as 
to  his  right  to  recover  was  reserved  for  the  opinion  of  the  court 
on  a  case  briefly  stated  as  follows: 

The  defendant  applied  to  a  Mrs.  Bowne  to  rent  him  a  house 
from  the  first  of  May,  1800^  to  the  first  of  May  following.  She 
refused;  but  said  she  would  let  it  to  the  plaintiff^  who  might 
underlet  it  to  the  defendant.  This  was  accordingly  done.  In 
September,  1800,  the  defendant  became  a  bankrupt,  and  duly 
obtained  his  certificate,  but  the  plaintiff  never  took  the  house 
off  his  hands,  though  it  was  for  the  most  part  unoccupied,  and 
had,  by  the  courtesy  of  the  defendant,  been  in  some  degree  oc- 
cupied by  the  plaintiff,  who  paid  to  Mrs.  Bowne  the  rent  for  tht 
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three-quariers  due  after  the  bankruptcy.  To  recover  this  rent 
the  present  suit  was  instituted^  and  the  sole  point  was  whether 
the  bankruptcy  in  September,  and  the  certificate,  was  a  dis- 
charge from  the  subsequent  rent. 

Biggs,  for  the  plaintiff,  considered  the  plaintiff  as  surety  for 
the  defendant;  and  in  this  point  of  view  the  cause  of  action 
was  subsequent  to  the  discharge.  But  taking  it  simply  as  a 
transaction  between  landlord  and  tenant,  no  obligation  arises 
on  the  part  of  the  latter  until  the  rent  becomes  due;  therefore 
the  certificate  did  not  constitute  a  bar.  If  the  rent  were  quar- 
terly, the  debt  matured  at  the  expiration  of  each  quarter;  if  an- 
nually, at  the  end  of  the  year.  This  principle  will  be  found 
stated  in  CuUen's  Bankrupt  Law,  126;  Mills  v.  Aurid,  1  H.  Bl. 
433  (1  Smith's  L.  0.  910);  and  Naish  v.  TaOock,  2  H.  Bl.  319. 
The  tendency  of  the  cases  is  to  settie  this  point,  as  between 
landlord  and  tenant,  because  a  demand  for  rent,  which  was  not 
payable  antecedent  to  bankruptcy,  cannot  be  proved  under  the 
commission.  If,  therefore,  it  cannot  be  proved,  it  cannot  be 
barred,  and  the  bankrupt  continues  liable  notwithstanding  his 
certificate,  which  has  only  a  retrospective  and  not  a  prospective 
view. 

2>oup,  for  defendant,  stated  it  was  settied  that  to  an  action 
of  debt  on  a  lease,  brought  after  a  bankruptcy,  for  rent  subse- 
quentiy  accrued,  the  certificate  is  a  bar,  and  even  if  it  be  on  the 
implied  covenant  in  the  reddendum.  A  distinction,  however, 
has  been  taken  in  the  English  books,  where  the  suit  is  on  an 
express  covenant  to  pay,  in  which  case  it  is  said  the  discharge 
will  be  no  bar:  1  Saund.  241;  4  D.  &  E.  94;  1  H.  Bl.  433. 
The  reasoning,  however,  on  which  the  rule  is  established  in  the 
first  cases,  would  equally  apply  to  the  last;  for  the  bankrupt  is 
as  much  divested  of  the  possession  in  this  as  in  the  others. 

Livingston,  J.,  delivered  the  opinion  of  the  court: 
The  only  ground  on  which  a  certificated  bankrupt  can  expect 
to  be  exonerated  from  a  demand  of  this  kind,  is  the  hardship  of 
continuing  liable  after  a  surrender  of  all  his  estate,  and  among 
the  rest  this  very  property,  to  assignees  for  the  benefit  of  all 
his  creditors;  but  is  this  the  fact?  It  does  not  appear  by  the 
case.  We  well  know  that  a  house  of  this  kind,  on  so  short  a 
lease,  is  not  worth  more  than  the  rent  reserved,  and  (notwith- 
standing the  generality  of  the  assignment)  is  not  taken  posses- 
sion of  by  the  assignees.  It  continues  in  the  bankrupt's  occu- 
pation, and  if  so,  as  we  must  presume  was  the  case  here,  such 
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being  the  usnal  course  of  thiiigs,  and  fhe  oontraiy  not  being 
found,  upon  what  pretense  can  he  ask  an  exemption  from  this 
suit?  He,  and  not  his  creditors,  have  derived  a  benefit  from 
this  property  since  his  bankruptcy.  Therefore  he,  and  not  the 
estate  assigned,  should  be  burdened  with  the  rent.  Qui  sentU 
commodum,  seniire  debet  et  onus. 

It  may  be  subjoined  that  the  debt  being  contingent  (for  in 
case  of  eviction  nothing  would  have  been  due),  proof  of  it 
would  not  have  been  admitted  under  the  commission,  and, 
therefore,  unless  there  remain  a  liability  in  the  defendant,  the 
plaintiff  will  be  without  remedy:  Oullen  Bank.  L.  84-126;  3  D. 
&  E.  544.  We  mean,  however,  to  be  understood  as  determin- 
ing this  cause,  more  particularly  on  the  groimd  of  the  defend- 
ant's occupying  the  premises  after  his  discharge  than  on  any 
other,  and  of  the  total  want  of  proof  that  the  assignees  ever 
took  possession  of  them.  Judgment  must  be  entered  on  the 
verdict,  as  found  by  the  juiy. 

The  case  of  MUUy,  Awriol^  cited  in  the  aigoment  of  coonael  for  the 
plaintiff,  is  given  as  one  of  Smith's  Leading  Cases.  In  this  case  it  was  de« 
eided  that  the  bankraptcy  of  the  defendant  cannot  he  pleaded  in  bar  to  an 
action  of  covenant  for  rent  The  American  editors  of  Smith's  Leading 
Cases,  on  this  point  remark:  ' '  Whatever  difference  may  exist  on  this  point, 
it  is  generally  conceded,  that  nntil  the  assignees  elect  to  take  the  term,  it 
will  remain  in  the  lessee  with  all  the  attendant  rights  and  obligations: 
Copdcmd  V.  Stephenst  1  B.  &  Ad.  693;  Hendricks  v.  Judah,  2  Caines,  25; 
Sparhawk  v.  BroomSf  6  Binn.  253;  and  it  ia  equaUy  well  settled  in  accord- 
ance with  the  principal  case  {MiUs  v.  Auriol)  that  even  when  the  teim  is 
accepted  by  the  assignees,  and  vests  in  them  by  operation  of  law,  the  lessee 
wiU  still  be  bound  by  an  express  covenant  to  pay  the  rent,  or  perform  any 
other  duty  imposed  in  terms  by  the  lease:  WaU  v.  Hurds^  4  Gray,  256; 
Fuher  v.  MUHken,  8  Barr,  111.  120.  This  results  from  the  general  princi- 
pie  that  the  passage  of  a  covenant  running  with  land  to  an  assignee  will 
not  diaehaxge  or  vaiy  the  obligation  of  the  original  oovenantor." 


SBaoL/ks  V.  Woods. 

[2  0Azaxi,48.] 

Wabbaktv  not  Implied  in  Sale  of  Goods.— In  an  action  on  tlie  case 
for  selling  one  article  for  another,  there  must  be  either  an  express  war- 
ranty or  fraud  on  the  part  of  the  vendor.  A  sound  pUoe  does  not  im- 
ply a  warranty  of  soxmdness,  nor  does  a  description  of  goods  in  a  bill 
of  parcels  amount  to  a  warranty. 

AonoN  on  the  case  for  selling  peachum  wood  for  brazilletto; 
the  former  being  almost  worthless,  the  latter  of  eonsidexable 
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Talue.  The  defendant  received  the  wood  from  a  house  in  New 
ProTidence,  whose  agent  he  was,  and  the  invoice  deacribed  it 
aa  brazilletto.  He  advertised  it  as  such,  had  shown  the  invoice 
to  the  plaintiff,  and  had  the  bill  made  out  for  brazilletto.  But 
it  was  not  pretended  that  he  knew  that  it  was  peachom,  nor  did 
the  plaintiff  sospect  it  to  be  such,  as  it  was  delivered  from  the 
Tessely  and  picked  out  from  other  wood  bj  a  person  on  behalf 
of  the  plaintiff.  In  fact,  either  party  was  ignorant  that  the 
wood  was  other  than  brazilletto,  nor  was  any  fraud  imputed. 
On  discovery  of  the  real  quality  of  the  wood,  it  was  tendered 
back  to  the  defendant,  and  a  return  of  the  purchase  money  de- 
manded. On  his  refusal,  he  having  remitted  the  proceeds  to 
his  principal,  the  present  action  was  brought,  and  a  verdict  was 
given  for  the  plaintiffs,  subject  to  the  opinion  of  the  court. 

Hoffman,  for  plaintiff,  stated  the  simple  point  to  be,  whether 
the  party,  being  an  agent,  was  liable.  If  the  credit  be  given  to 
the  agent,  he  will  be  liable,  but  not  if  given  to  the  principal. 
Macbeaih  v.  Ecddiman,  1  T.  B.  181,  shows  an  agent  may  make 
himself  responsible  on  his  contract. 

The  bill  of  parcels  is  complete  evidence  that  the  sale  was 
made  by  the  defendant  in  his  own  name,  and  not  on  account  of 
his  principal.  Having  paid  over  the  money  is  no  defense.  In 
BuUer  v.  Harrison,  Cowp.  566,  the  money  was  paid  by  mistake. 

The  description  of  the  wood  in  the  bill  was  a  full  warranty  of 
its  quality.  To  show  the  personal  liability  of  the  defendant,  he 
cited  OonsaleE  v.  Sladen,  BtUl,  N.  P.  130. 

Woods  and  Harrison,  contra.  The  remittance  is  a  fact  of  im- 
portance. Unless  there  be  a  warranty,  scienter  or  fraud  must  be 
shown;  and  there  could  be  no  warranty,  unless  the  mere  repre- 
sentation of  caliiag  brazilletto  be  considered  one.  But  as  to 
this,  the  plaintiff  could  judge  as  well  as  the  defendant.  Not 
every  assertion  or  representation  will  amount  to  a  warranty: 
Fasley  v.  Freeman,  B  T.B.  57.  Scienter  must  be  shown:  Spring- 
vjeU  V.  JUen,  Aleyn,  91;  Dewding  v.  Mortimer,  2  East,  452; 
Leakins  v.  Clissel,  1  Sid.  146;  S.  0.  1  Keb.  522.  The  contenU 
of  a  bill  of  parcels  are  never  conclusive:  12  Yin.  6  E.  The  a^ 
tion  ought  to  be  against  the  principal,  unless  in  cases  of  mala 
fides  or  notice:  Sadler  v.  Evans,  4  Burr.  1966.  The  maxim  of 
caveat  emptor  applies  to  this  case :  Parkinson  v.  Lea,  2  East, 
814.  The  seller  of  a  parcel  of  hops,  with  a  latent  defect,  which 
be  did  not  know  of,  and  without  warranty  or  fraud,  was  not 
liable,  though  the  hops  turn  out  unmerchantable. 
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Thompson,  J.  Two  questions  arising  out  of  tliis  case  are  pre« 
sented  for  oonsideraiion: 

1.  Whether  an  action  can  be  maintained  to  recover  back  the 
consideration  money,  paid  under  the  circomstanees  stated  in 
the  case?  and,  if  so,  then 

2.  Whether  the  defendant,  who  acted  only  as  agent  or  factor, 
can  be  made  responsible? 

From  the  fact  stated  with  respect  to  the  first  point,  it  appears 
that  there  was  no  express  warranty  by  the  defendant,  or  any 
fraud  in  the  sale.    The  wood  was  sold  and  purchased  as  braz* 
illetto  wood,  and  a  fair  price  paid  for  such  wood,  when  in  fact 
the  wood  was  of  a  different  quality,  and  of  little  or  no  value. 
The  plaintiff's  agent,  who  made  the  purchase,  saw  the  wood 
when  unloaded  and  delirered,  and  did  not  discover  or  know 
that  it  was  of  a  different  qualiiy  from  that  described  in  the  bill 
of  parcels;  neither  did  the  defendant,  who  was  only  consignee 
of  this  cargo,  know  that  the  wood  was  not  brazilletto.     The 
question  then  arises,  whether  there  was  an  implied  warranty  bo 
as  to  afford  redress  to  the  plaintiffs,  or  whether  the  maxim  of 
caveat  emptor  must  be  applied  to  them.     From  an  examination 
of  decisions  in  courts  of  common  law,  I  can  find  no  case  where 
an  action  has  been  sustained  under  similar  circumstances;  an 
express  warranty,  or  some  fraud  in  the  sale,  are  deemed  indis- 
pensably necessary  to  be  shown.     In  the  case  of  Ghandelor  v, 
Lopu8,  2  Cr.  Bep.  4,  in  the  exchequer  chamber,  it  was  decided 
that  an  action  of  trespass  on  the  case  would  not  lie,  for  selling 
a  jewel,  affirming  it  to  be  a  bezoar  stone,  when  in  truth  it  was 
not,  unless  it  be  alleged  that  the  defendant  knew  it  was  not  a 
bezoar,  or  he  warranted  it  to  be  such,  and  in  the  case  of  Spring^ 
weU  V.  AUen,  2  East,  448  n,  it  was  adjudged  that  the  scienter  of 
fraud  was  the  gist  of  the  action.    Mr.  Wooddeson,  in  his  Lec- 
tures (2  Wood.  Lect.  415),  says:  In  the  English  law,  relating  to 
this  subject,  a  very  unconscientious  maxim  seems  long  to  have 
prevailed,  which  was  expressed  or  alluded  to  by  the  words  caveat 
emptor,  signifying  that  it  was  the  business  of  the  buyer  to  be 
upon  his  guard,  and  that  he  must  abide  the  loss  of  an  impru- 
dent purchase,  unless  the  goodness  and  soundness  of  the  thing 
sold  be  warranted  by  the  seller.    But  this  doctrine,  he  says,  is 
now  exploded,  and  a  more  reasonable  principle  has  succeeded, 
that  a  fair  price  implies  a  warranty;  and  that  a  man  is  not  sup- 
posed, in  the  contract  of  sale,  to  part  with  his  money  without 
expecting  an  adequate  compensation. 
Here  we  find  a  full  and  complete  recognition  by  this  com* 
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mentator  that  ihe  law  onoe  was  laid  down  in  the  above  cases; 
and  the  modem  and  improTed  doctrine,  as  he  calls  it,  howeyei 
reasonable  and  just  it  may  at  first  seem,  does  not  appear  to  be 
iortified  and  sanctioned  by  adjudged  cases.    They  all  determine 
either  that  there  must  be  an  express  warranty  or  some  fraud  on 
the  part  of  the  Tendor.    In  the  case  of  Bree  t.  Holbech^  Doug. 
665,  assumpsit  was  brought  to  recover  back  money  paid  as  the 
<x)n8ideration  for  the  assignment  of  a  mortgage  which  turned 
out  to  be  a  forgery.    The  defendant  being  an  administrator 
with  the  will  annexed,  and  finding  the  mortgage  among  the 
papers  of  the  testator,  assigned  it  bona  fide,  not  knowing  it  to 
be  a  forgery;  and  it  was  adjudged  that  he  was  not  liable  to  re- 
fund, he  having  acted  in  good  faith;  and  there  being  no  cove- 
nant for  the  goodness  of  the  title,  that  it  was  incumbent  on  the 
plaintiff  to  have  looked  to  the  goodness  of  it.    And  in  the  case 
of  Stewart  v.  WiUcins,  Doug.  18,  it  was  ruled  that  assumpsit  was 
the  proper  form  of  action  where  there  is  an  express  warranty, 
and  Lord  Mansfield  there  said  that  selling  for  a  sound  price, 
without  warranty,  may  be  a  ground  for  assumpsit;  but  in  such 
oase  it  ought  to  be  laid  that  the  defendant  knew  of  the  un- 
soimdness:  2  East,  446.    Again  in  the  case  of  Williamson  v. 
Allison,  the  same  subject  in  some  measure  came  under  review; 
and  the  law,  as  laid  down  in  the  cases  of  SpringweU  v.  AUen,  and 
Chandelor  y.  Lopus,  above  cited,  was  fully  recognized.    Fon- 
blanque,  in  his  Tsluable  Treatise  on  Equity  (1  Fonb.  360  h), 
speaking  of  the  justice  and  propriety  of  this  principle,  says: 
^'  To  excite  that  diligence  which  is  necessary  to  guard  against 
imposition,  and  to  secure  that  good  faith  which  is  necessary  to 
justify  a  certain  degree  of  confidence,  is  essential  to  the  inter- 
course of  society.    These  objects  are  attained  by  those  rules  of 
law  which  require  the  purchaser  to  apply  his  attention  to  those 
particulars  which  may  be  supposed  to  be  within  the  reach  of  his 
observation  and  judgment;  and  the  Tender  to  communicate 
those  particulars  and  defects  which  cannot  be  supposed  to  be 
immediately  within  the  reach  of  such  attention.    If  the  pur- 
chaser be  wanting  in  good  faith  to  those  points,  where  attention 
would  have  been  sufficient  to  protect  him  from  surprise  and 
imposition,  the  maxim  caveat  emptor  ought  to  apply.    But  even 
against  this  maxim  he  may  provide,  by  requiring  the  vendor  ex* 
pressly  to  warrant  that  which  the  law  would  not  imply  to  be 
warranted.    If  the  vendor  be  wanting  in  good  faith,  fides  ser* 
vanda  is  the  rule  of  law,  and  may  be  enforced  both  at  equity 
and  at  law.'' 
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These  obserrations,  I  think,  apply  with  peculiar  force  to  the 
case  before  us.  The  agent  of  the  plaintiff  who  made  the  pur- 
chase, was  present  at  the  deliyery  of  the  wood;  and  the  de« 
feet  now  complained  of  was  within  the  reach  of  his  observation 
and  judgment,  had  he  bestowed  proper  attention.  I  am  satis- 
fied that  according  to  the  settled  decisions  in  the  English  courts, 
either  an  express  warranty  or  some  fraud  or  deceit  on  the  part 
of  the  vendor  is  necessary  to  be  shown  in  order  to  entitle  the 
purchaser  to  the  remedy  sought  after  in  the  present  case.  I  see 
no  injustice  or  inconvenience  resulting  from  this  doctrine,  but, 
on  the  contraiy,  think  it  best  calculated  to  excite  that  caution 
and  attention  which  all  prudent  men  ought  to  observe  in  mak- 
ing their  contracts.  I  am  therefore  of  opinion  with  the  defend- 
ant, on  the  first  point,  which  renders  it  unnecessaiy  for  me  to 
examine  the  other  point  raised  on  the  argument. 

Kent,  J.  This  is  a  clear  case  for  the  defendant.  If  upon  a 
sale  there  be  neither  a  warranty  nor  deceit  the  purchaser  pur- 
chases at  his  peril.  This  seems  to  have  been  the  ancient  and 
the  uniform  language  of  the  English  law;  and  the  only  writer 
of  authority  that  calls  this  doctrine  in  question  is  Professor 
Wooddeson  in  his  Yinerian  Lectures,  and  he  does  not  cite  any 
judicial  decision  as  the  basis  of  his  opinion.  In  the  case  of 
Chandelor  v.  Lopus^  Oro.  Jac.  4,  it  was  determined  in  the  ex- 
chequer by  all  the  judges  except  one,  that  for  selling  a  jewel 
which  was  afiirmed  to  be  a  bezoar  stone  when  it  was  not,  no 
action  lay,  unless  the  defendant  knew  it  was  not  a  bezoar  stone 
or  had  warranted  it  to  be  one.  This  appears  to  be  a  case  in 
point  and  decisive.  And  in  the  case  of  Parkinson  v.  Lee,  2 
East,  814,  it  was  decided  that  a  fair  merchantable  price  did  not 
raise  an  implied  warraniy;  that  if  there  be  no  warranty  and  the 
seller  sell  the  thing  such  as  he  believes  it  to  be,  without  fraud, 
he  will  not  be  liable  for  a  latent  defect.  These  decisions  are 
two  centuries  apart,  and  the  intermediate  cases  are  to  the  same 
effect:  Co.  Litt.  102a;  Cro.  Jac.  197;  1  Sid.  146;  Yelv.  21;  2 
Ld.  Baym.  1121,  per  Holt,  0.  J.;  Doug.  20;  Aleyn,  91,  cited  2 
East,  498,  nods.  By  the  civil  law,  says  Lord  Coke,  every  man 
is  bound  to  warn  the  thing  that  he  seUeth,  albeit  there  be  no 
express  warranty;  but  the  common  law  bindeth  him  not,  unless 
there  be  a  warranty  in  deed  or  law.  So  Fitzherbert,  N.  B.  94 
C,  says:  that  if  a  pian  sell  wine  that  is  corrupted,  or  a  horse 
that  is  diseased,  and  there  be  no  warranty,  it  is  at  the  buyer's 
peril,  and  his  eyes  and  his  taste  ought  to  be  his  judges  in  that 
case.     In  the  case  cited  from  2  East,  the  judges  were  unani* 
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moiis  that  the  rule  applied  to  sales  of  all  kmds  of  oommodities. 
That  withont  a  warrantj  by  the  seller,  or  fraud  on  his  part,  the 
buyer  must  stand  to  all  losses  arising  from  latent  defects,  and 
that  there  is  no  instance  in  the  English  law  of  a  contrary  rule 
being  laid  down.  The  civil  law  and  the  law  of  those  countries 
which  have  adopted  the  civil  as  their  common  law  are  more 
rigorous  toward  the  seller,  and  make  him  responsible  in  every 
case  for  a  latent  defect  (see  the  Dig.  Lib.  1,  tit.  2,  C.  13,  N.  1, 
which  gives  the  very  case  of  selling  -vitiated  wood),  and  if  the 
question  was  res  iniegra  in  our  law,  I  confess  I  should  be  over- 
come by  the  reasoning  of  the  cirilians.  And  yet  the  rule  of  the 
common  law  has  been  well  and  ably  vindicated  by  Fonblanque^ 
as  most  happily  reconciling  the  claims  of  convenience  with  the 
duties  of  good  faith.  It  requires  the  purchaser  to  apply  his 
attention  to  those  particulars  which  may  be  supposed  within  the 
reach  of  his  observation  and  judgment,  and  the  vendor  to  com- 
municate  those  particulars  and  defects  which  cannot  be  sup- 
posed to  be  immediately  within  the  reach  of  such  attention. 
And  even  against  his  want  of  vigilance  the  purchaser  may  pro- 
vide by  requiring  the  vendor  expressly  to  warrant  the  article. 
The  mentioning  the  wood  as  brazilletto  wood  in  the  bill  of  par- 
cels and  in  the  advertisement  some  days  previous  to  the  sale, 
did  not  amount  to  a  warranty  to  the  plaintifGs.  To  make  an 
affirmation  at  the  time  of  the  sale  a  warranty,  it  must  appear 
by  evidence  to  be  so  intended;  BuUer,  J.,  3  T.  B.  67;  Garth. 
90;  Salk.  210;  and  not  to  have  been  a  mere  matter  of  judgment 
and  opinion,  and  of  which  the  defendant  had.  no  particular 
knowledge.  Here  it  is  admitted  the  defendant  was  equally 
ignorant  with  the  plaintiffs,  and  could  have  had  no  such  inten- 
tion. The  cases  in  which  the  ship,  in  a  policy  of  insurance,  has 
been  described  as  neutral  or  American,  and  that  description 
held  to  be  a  warranty,  are  not  Ut  all  analogous  to  the  present 
case.  The  policy  is  a  special  contract  in  which  the  whole  agree- 
ment is  precisely  cited,  and  no  question  was  ever  made  in  those 
cases  but  that  ihe  assured  knew  and  intended  to  be  understood 
to  mean  that  the  vessel  was  of  the  charaoter  described.  I  am. 
therefore,  for  the  defendant. 

Lswis,  0.  J.,  dissented. 
Judgment  for  defendant. 

The  case  of  Chandelor  v.  Loptu,  relied  on  so  much  by  tbe  jodj^es,  is  one  of 
Smith's  Leading  Cases.  See  the  note  to  that  case,  where  the  American  edi- 
tors ably  review  the  law  on  this  subject.    The  editors  say:  **  The  strongest 
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eases  against  the  doctrine  of  implied  warranty  to  be  found  in  the  range  of 
American  deeisions  are  perhaps  those  of  Seixat  ▼.  Woods,  2  Caines,  48;  Hoi- 
den  V.  Dakin,  4  Johns.  421 ;  and  StoeU  y.  ColgaU,  20  Id.  196.  *  *  *  These 
decisions  were  followed  in  the  case  of  Hotchkiaa  v.  Ocbge,  26  Barb.  141,  and 
said  to  have  placed  the  law  of  New  York  on  a  basis  which  was  stiU  un- 
shakenf  and  should  be  adhered  to  whenever  the  sale  of  specific  chattels  was 
in  qnestion:"  1  Smith's  L.  C.  310,  7th  Am.  ed. 

The  court  of  appeals  in  New  York  has,  however,  somewhat  modifiod  the 
dedsion  of  Seixat  v.  Woods^-  In  Hawkins  v.  Pemberton,  51  N.  Y.  198,  it  is 
held  that  in  order  to  constitute  a  warranty  upon  a  sale,  it  is  not  necessary 
that  the  representation  should  have  been  intended  by  the  vendor  as  a  war- 
ranty. If  the  representation  is  clear  and  positive,  not  a  mere  expression  of 
opinion,  and  the  vendee  understands  it  as  a  warranty,  and  relying  upon  it 
purchases,  the  vendor  cannot  escape  liability  by  claiming  that  he  did  not 
intend  what  his  language  declared;  and  there  is  no  distinction  in  principle 
between  a  representation  as  to  the  quality  and  condition  of  an  article  and 
one  as  to  its  character;  what  would  amount  to  a  warranty  in  the  one  case 
b  a  warranty  in  the  other.  Earl,  J.,  referring  to  the  principal  case,  says: 
"The  case  of  Seixas  v.  Woods,  seems  to  have  been  decided  mainly  upon  the 
authority  of  the  case  of  Chaaidelor  v.  Lopus,  That  was  an  action  on  the  case 
for  selling  peachum  wood  for  braadlletto;  the  former  worth  hardly  anything, 
the  latter  of  considerable  value.  The  defendant  advertised  the  wood  as 
brazilletto  wood,  showed  plaintiffs  the  invoice  in  which  it  was  so  described, 
and  billed  it  to  the  plaintiffs  as  such.  The  plaintiffs  had  a  verdict,  subject 
to  the  opinion  of  the  court;  and  the  court  held  that  was  no  express  warranty, 
and  that  the  defendant  was  not,  therefore,  liable.  There  was  no  intimation  in 
the  opinion  delivered  that  there  was  any  difference  between  a  warranty  as 
to  the  character  of  an  article  sold,  and  a  warranty  as  to  its  condition  and 
quality.  The  court  simply  held  that  the  representations  on  the  part  of  the 
defendant  did  not  amount  to  an  express  warranty.  They  were  laying  down 
broadly  the  conunou  law  doctrine  of  caveat  emptor,  and  combating  the  im- 
plied warranties  of  the  civil  law.  Hence  great  strength  was  laid  upon  the 
requirement  of  an  express  warranty.  The  rule,  as  thus  laid  down,  has  been 
thoroughly  overturned  since  the  courts  hold  that  any  positive  affirmation 
or  representation  as  to  the  character  or  quality  of  an  article  sold  may  con- 
stitute a  warranty.  The  case  has  been  much  questioned,  and  can  no  longer 
bo  regarded  as  authority  for  the  precise  point  decided:  2  Kent's  Com.  633; 
SUme  V.  Denny,  4  Met.  151 ;  Hensltaw  v.  SMns,  9  Id.  83,  89;  Bmnard  v. 
Spring,  42  Barb.  470;  Hart  v.  Wright,  17  Wend.  267,  271;  Bonekins  v.  Bevm, 
3  Serg.  &  R.  37.  The  case  holds  that  a  vendor  is  liable  upon  an  express 
warranty  of  the  character  of  the  article  sold;  and  the  more  recent  cases  hol3 
that  a  positive  affirmation,  understood  and  relied  upon  as  such  by  the  ven- 
dee, is  an  express  warranty  *  *  *  *  The  cases  of  Seixas  v.  Woods,  and  of 
SweU  V.  Colgate,  have  been  frequently  cited  in  our  courts,  and  have  doubt- 
less influenced,  and  it  may  be  controlled,  the  decisions  in  other  cases.  The 
propositions  of  law  announced  in  them  are  sufficiently  correct;  but  in  view 
of  the  rules  of  law  as  now  settled  in  this  and  other  states,  I  am  of  opinion 
that  the  law  was  not  properly  applied  to  the  facts  appearing  in  those  casea^" 
In  the  recent  case  of  Dounee  v.  Dow,  64  N.  Y.  411,  the  doctrine  of  Hawkins 
y.  Pemberkm  was  affirmed,  and  Chuzth,  C.  J.,  referred  to  it  as  modifying 
to  some  extent  the  earlier  deciaions  of  £WgKM  t.  Woods  and  Smdt  t.  Coh 
fate. 
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Stewart  v.  Bdbn. 

13  GAOm.  131.] 

Pleadino  PBB8ENTMENT  FOB  PAYMENT.— Where  a  ouiker  of  a  note  can- 
not be  found  when  it  is  dae,  eyidence  of  that  fact  is  sufficient  to  sap- 
port  the  general  allegation  that  the  note  was  presented  and  payment 
refused. 

Notice  to  Indobseb. — If  the  indorser  of  a  note  made  and  dated  in  New 
York  have  a  house  there,  and  also  one  at  a  short  distance  in  the  coun- 
try, notice  of  non-payment  left  at  his  house  in  New  York  is  good. 

Release  of  Oke  Joint  Maker. — If  a  holder  of  a  note  release  one  of 
several  joint-makers,  at  the  same  time  excepting  any  liability  such 
maker  may  have  to  the  indorsers,  those  indorsers  cannot,  in  an  action 
against  them  by  the  holder,  set  np  such  release  as  a  discharge. 

Alleging  Pbomise  bt  Deceased  Indobseb.— If  the  indorser  of  a  note 
die  before  it  falls  due,  and  the  holder,  in  an  action  against  the  exec- 
utors, allege  that  the  indorser  promised  to  pay,  in  his  life-time,  it  is 
fatal,  and  on  such  a  count  no  recovery  can  be  had* 

AoTXOH  against  the  executrix  and  executors  of  the  payee  in- 
dorser by  the  indorsees  of  a  promissory  note  made  in  New 
York  by  Waring  and  Medcalf  Eden,  one  of  the  defendants. 

The  declaration  stated  a  demand  on  the  makers,  their  refusal, 
notice  to  the  deceased  in  his  life-time,  his  liability  and  assump- 
tion to  pay.  To  this  were  pleaded  plene  administraverunt  and 
non-^isaumpaerunt;  on  the  latter,  issue  was  joined;  and  to  the 
latter  the  plaintiffs  replied  that  they  had  not  fully  administrated. 
The  several  signatures  were  admitted,  and  the  plaintiffs,  to 
show  a  demand  on  the  makers,  gave  in  evidence  that  the  note 
was,  on  the  eighth  of  November,  1798,  when  due,  presented  at 
the  store  of  the  makers,  and  no  one  being  in,  the  person  who 
demanded  payment  went  into  an  upper  room,  where  be  waa 
told  that  Waring  and  Eden  were  out  of  town,  and  that  a  young 
man  opposite  was  their  clerk.  The  note  was  thereupon  pre- 
sented to  him,  but  he  denied  having  authority  or  received  in- 
structions to  pay.  Next  day,  a  notice  in  the  usual  form  was 
carried  to  the  dwelling  of  Medcalf  Eden,  the  indorser,  but  the 
house  was  found  closed,  and  on  this  the  bearer  of  the  notice 
rolled  it  up  and  put  it  into  the  keyhole  of  the  outer  door.  It 
was  admitted  that  the  deceased,  Medcalf  Eden,  shortly  after 
making  the  note,  retired  to  his  country  seat,  four  miles  from 
the  city  of  New  York,  where  he  died  on  the  thirteenth  of  Sep- 
tember, 1798;  that  the  will  under  which  the  defendants  acted 
was  not  proved  until  the  nineteenth  of  December,  1798,  before 
which  time  the  plaintiffs  were  not  informed  of  any  will,  or  who 
were  executors;  and  that  one  of  the  defendants,  Martha,  had 
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never  intermeddled  with  the  affairs  of  the  deceased,  though  suf- 
ficient had  been  left  at  his  country  seat  to  pay  the  bill,  but  this 
property  had  been  sold  under  executions  against  the  other  ex- 
ecutors, for  debt  due  from  them  in  their  own  benalf .  It  ap» 
peared  that  the  plaintiffs,  on  the  seventeenth  of  June,  1801,  ex- 
ecuted to  Henry  Waring,  one  of  the  makers  of  the  note  on 
which  the  present  action  was  founded,  an  instrument,  in  which, 
after  reciting  the  note,  the  following  discharge  was  contained; 
"In  consideration  of  one  dollar,  to  us  paid  by  Henry  War* 
ing,  we  do  hereby  absolutely  release  and  discharge  him  from 
all  claims,  suits  and  demands  which  we  have  against  him  on. 
account  of  the  note  of  which  the  above  is  k  copy,  excepting 
always  that  he  shall  be  responsible  to  the  executors  and  execu- 
trix of  Medcalf  Eden,  deceased,  and  to  them  only,  we  guaran- 
teeing him  against  any  suits  to  be  brought  on  the  same  by  any 
other  person  or  persons  obtaining  the  note  in  any  way,  except 
from  the  executors  and  executrix,  and  this  release  or  discharge 
shall  not  be  construed  to  affect  our  claim,  in  any  manner^ 
against  the  said  executors  and  executrix. 

(Signed,)  **  R.  &  H.  Stewabt." 

On  the  trial,  the  defendant's  counsel  made  the  following^ 
points: 

1.  That  the  evidence,  as  adduced  by  the  plaintiffs,  did  not 
support  their  declaration,  because  it  is  in  that  stated  that  at  tha 
time  the  note  became  due,  it  was  shown  and  presented  to  the 
makers,  and  payment  demanded  of  them;  whereas  the  testi* 
mony  was  that  they  were  not  to  be  found,  and  therefore  there 
is  a  variance; 

2.  That  the  count  states  notice  of  non-payment,  given  to  the 
indorser,  by  reason  whereof  he  became  liable  to  pay,  assumed 
and  refused,  which  could  not  be,  as  the  indorser  died  before 
the  note  was  due; 

8.  That  the  discharge  and  release  to  Heniy  Waring,  one  of 
the  makers,  was  an  exoneration  in  law  of  the  indorser,  and  con- 
sequently of  his  executors; 

4.  That  notice  of  non-payment  ought  to  have  been  at  the 
country  house  of  the  indorser; 

6.  That  as  Martha  Eden,  the  executrix,  never  intermeddled 
with  the  estate  of  the  testator,  against  her  judgment  de  boniM 
iesiaioris  only  ought  to  be  entered,  and  not  against  her  per- 

sonally. 

It  was,  however,  agreed  that  a  verdict  should  be  taken  for 
the  plaintiffs;  but  that  if  the  opinion  of  the  court  should  be 
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in  favor  of  the  defendapts,  upon  either  of  the  fiist  or  second 
points,  a  nonsuit  to  be  entered;  if  for  them  on  the  third  and 
f oarth  points,  the  defendants  to  have  the  verdict  entered  for 
them;  and  if«  on  the  testimony  as  admitted,  the  court  should 
think  there  was  no  evidence  to  charge  the  defendant,  Martha 
Eden,  personally,  then  the  judgment  to  be  d0  barUa  iegUdoria. 


Hamilton  and  Bicker,  for  plaintiff.  A  demand  at  residence  is 
sufficient:  Eyd,  88;  Chitty,  99.  In  Saundenon  v.  Judge,  2  H. 
Bl.  511,  it  is  said  by  the  court:  *'  It  is  not  necessary  that  a  de- 
mand should  be  personal;  it  is  sufficient  if  it  be  made  at  the 
house  of  the  maker."  On  the  second  objection  it  was  admitted 
the  indorser  died  before  the  bill  was  due;  but  as  the  assump- 
tion of  an  indorser  is  only  a  conclusion  of  law,  it  need  not  be 
proved.  If  the  drawee  be  dead,  it  is  conceded  presentment 
should  be  made  to  his  representatives,  and  the  same  applies  to 
the  case  of  an  indorser.  But  this  is  in  case  the  representative 
lives  at  a  reasonable  distance:  Chitty,  71.  If  there  is  no  ex- 
ecutor, then  notice  at  the  residence  of  the  deceased  will  suffice: 
Chitty,  131, 182. 

As  to  the  third  point,  it  is  well  established  that  there  must 
be  an  actual  satisfaction  of  a  bill  or  note  by  the  maker  or 
drawee  in  order  to  discharge  the  parties  previous  to  the  holder: 
Eayling  v.  Mulhaa,  2  H.  Bl.  1235;  Bayley,  87,  88;  Chitty,  182. 
183.  The  only  reason  why  a  composition  with  a  maker  or 
drawer  releases  the  indorsers,  is  because  it  takes  away  the 
remedy  of  the  holder:  Ex  parte  Smith,  3  Bro.  Ch.  1.  On  the 
last  point,  if  the  defendant,  Martha  Eden,  had  a  good  defense, 
it  ought  to  have  been  pleaded  separately:  Middleton  v.  Prioe,  1 
Wils.  17;  PkUip  v.  Biron,  1  Str.  509. 

Woods  and  Sdriaon,  for  defendant,  stated  that  the  oaee  cited 
from  H.  Blackstone  mentions  the  declaration  to  have  been  in 
the  usual  form;  the  one  now  before  the  conrt  is  not  so:  1  WenL 
Plead.  307,  where  the  words  non  fuii  inventus  are  used.  The 
principle  is  particularly  laid  down  in  BuMon  v.  JspinaU,  Dovig. 
654,  680.  A  promise  to  a  testator  will  not  be  maintained  by 
showing  a  promise  to  his  executors:  Dean  v.  Crane,  1  Balk.  28. 
The  fourth  point  speaks  for  itself;  notice  should  have  been 
given  at  the  residence  of  the  indorser,  but  our  principal  reli- 
ance is  on  the  release;  a  part  payment  &om  the  maker  of  a 
note  was  held  a  discharge  of  the  indorser:  Kellock  v.  Bobinsonf 
2  Str.  745.  On  the  fifth  point,  the  strict  rule  of  practice  may 
be  against  the  defendant;  but,  as  it  is  evident  on  the  face  of 
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the  case  that  the  devastavit  was  not  bj  Martha  Eden,  perhapi 
judgment,  if  any  judgment  against  the  defendants,  ought,  as 
to  her,  to  be  only  de  bonis  teatatoria,  for  the  devastavit  of  one 
executor  is  not  the  devastavU  of  another:  Toller's  Law  of  Eznk 

By  Ckynrty  LzynrosroH,  J.  If  the  maker,  when  a  note  falls  due, 
cannot  be  found,  nor  payment  demanded  of  him  personally, 
should  not  the  deolaration  state  the  fact  specially,  instead  oi 
Averring  generally,  **  that  the  note  was  presented  and  payment 
refused?"    This  is  the  first  question  made  in  this  cause.     It  is 
Agreed  that  the  plaintiffs  might  have  stated  what  particular  dil- 
igence they  used,  in  lieu  of  alleging,  as  they  haye  done,  that 
the  note  was  **  presented  to  the  maker,  and  by  him  dishonored;*' 
bat  it  has  been  most  usual  to  pursue  the  latter  course,  and  no 
good  reason  can  be  assigned  for  departing  from  it.    Under  an 
averment  of  the  notes  being  presented,  the  party  has  hitherto 
been  permitted  to  give  evidence  of  any  diligence  which  is 
deemed  equivalent  to  an  actual  presentation  of  it  to  the  maker. 
Precedents  are  generally  this  way,  and  if  in  some,  the  whole 
matter  intended  to  be  insisted  on  as  evidence  of  a  demand  be 
set  forth,  it  only  proves  that  either  form  is  good.    In  Saunder^ 
mm  ei  al.  v.  Judge ^  2  H.  Bl.  510,  the  declaration  stated  that  '*  the 
note  was  presented  to  the  maker  for  payment."    No  demand 
had,  however,  been  made  of  him,  for  he  had  absconded,  and 
could  not  be  found.   The  judge,  therefore,  nonsuited  the  plaint- 
iff, supposing  an  actual  demand  necessary.    This  nonsuit  was 
set  aside,  although  it  was  contended,  as  here,  that  the  plaintiflb 
having  averred  that  the  note  was  presented  to  the  maker  in  per- 
son, ought  to  have  been  held  to  proof  of  that  fact.    The  court 
disregarded  this  objection,  and  recognized  the  principle  that  due 
diligence  in  the  holder  to  obtain  payment,  without  an  actual 
demand,  is  good  evidence  to  support  such  averment.   It  is  true, 
that  in  Bayley  on  Bills,  110,  it  is  said,  **  that  if  a  note  be  alleged 
to  be  presented  and  payment  refused,  evidence  cannot  be  given 
of  the  makers  not  being  found;"  but  this  is  a  decision  at  nisi 
prius,  on  which  it  would  be  capricious  to  alter  a  practice  of  de- 
claring, which  has  been  pretty  uniformly  followed  since  the 
introduction  into  general  use  of  bills  of  exchange  and  promis- 
soiy  notes.    The  case  of  Starke  v.  Cheesman,  from  Carthew,  so 
much  relied  on  by  defendants,  proves  nothing  more  than  that 
it  is  sufficient  to  aver  that  the  drawer  of  a  bill  was  not  found, 
without  stating  that  inquiry  had  been  made  after  him,  and  that 
such  form  of  declaring  is  good.    This  is  not  disputed;  but  it 
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does  not  follow  that  no  other  form  will  do.  M7  opinion,  there- 
fore, is  that  the  present  averment  was  soAdentlj  supported  hr 
teetimonj  that  the  makers,  on  inquiry  at  their  store,  could  not 
be  found;  and  that  payment  was,  therefore,  demanded  of  a 
derk,  who  said  they  were  out  of  town,  and  left  no  instrudions 
to  pay  the  note; 

2.  Ought  notice  of  the  maker's  default  to  have  been  sent  to 
the  indorser's  country  house?  The  note  being  dated  in  New 
York,  the  maker  and  indorser  are  presumed  to  have  resided  and 
contemplated  payment  there.  It  is  admitted,  indeed,  that  the 
indorser  did  redde  in  the  city  at  the  time  of  its  date,  for  it  is 
stated  that  shortly  thereafter  he  went  to  his  countxy  seat,  shut* 
ting  up  his  house  in  town.  We  must  take  care  that,  while 
proper  diligence  be  imposed  upon  the  holder  of  negotiable  pa- 
per, we  do  not  exact  from  him  eveiy  possible  exertion  that 
might  haye  been  made  to  affect  an  indorser  with  knowledge  of 
its  being  dishonored.  If  he  has  done  all  that  a  diligent  and 
prudent  man  could  naturally  and  fairly  do  under  like  circum- 
stances, if  the  law  has  prescribed  no  certain  way  of  sending  a 
notice  in  the  given  case,  if  the  indorser's  own  conduct  has  ren* 
dered  it  somewhat  difficult  to  determine  in  what  way  the  notice 
ought  to  be  given,  and  especially  if  from  what  has  been  done  it 
may  reasonably  be  presumed  that  notice  has  reached  the  parties 
concerned,  we  should  be  satisfied,  and  not  ask  for  more.  In- 
dorsers,  therefore,  cannot  complain,  if  notices  of  this  nature 
are  permitted  to  be  left  at  their  houses  in  town,  notwithstand- 
ing thdr  removal  into  the  country  during  the  hot  months.  It 
is  more  reasonable  that  they  leave  a  person  in  town  to  attend  to 
their  business,  than  that  the  holders  of  their  paper  be  put  to 
the  trouble  of  finding  out  to  what  part  of  the  countiy  they 
they  have  removed  and  sending  after  them.  It  is  also  probable, 
espedally  when  the  distance  between  the  two  houses  is  only 
four  miles,  as  it  was  here,  that  some  communication  will  be 
kept  up  between  them,  and  that  a  letter  left  at  the  dwelling  in 
town  will  not  be  long  in  finding  its  way  to  the  country.  I 
speak  now  of  a  temporaxy  residence  in  the  countiy;  for  a  per- 
manent removal  from  the  dty  might  render  a  different  course 
necessary.  Nor  was  it  fatal  to  direct  the  notice  to  the  indorser 
himself;  for  as  it  was  not  known  whether  he  had  made  a 
will,  nor  who  his  executors  were,  until  long  after,  it  was  full  as 
probable  that  it  would  reach  the  parties  interested  by  this  ad- 
dress as  by  any  other;  some  one  of  the  deceased's  family  would 
dther  open  it  or  see  it  safely  delivered  to  an  executor.  The 
notice  therefore  was  well  served,  and  its  address  proper; 
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8.  "What  is  the  effect  of  the  writing  given  to  Waring,  one  of 
the  makers  of  this  note?  The  defendants  cannot  complain  of 
this  transaction,  nor  should  they  be  permitted  to  derive  any 
benefit  from  it,  unless  their  remedy  against  the  makers,  or 
either  of  them,  be  affected  by  it.  If  we  understand  this  paper 
according  to  the  obvious  meaning  of  the  parties  and  iis  own 
import,  (and  why  should  it  not  be  so  understood  ?)  we  may  give 
to  it  every  effect  it  was  intended  to  produce,  without  impairing 
any  right  of  the  defendants.  The  plaintiffs  are  willing  to  re- 
lease Waring,  but  only  on  condition  of  his  remaining  liable  to  the 
representatives  of  the  indorser,  and  to  those  to  whom  they  might 
pass  the  note.  This  was  necessary  to  secure  their  own  recourse 
on  the  executors  of  Eden's  will.  Nor  is  the  exception  repug- 
nant to  the  main  object  of  the  release,  if  it  may  so  be  called,  for 
Waring  might  have  set  off  against  Eden's  estate,  and,  therefore, 
be  willing  to  remain  liable  to  his  representatives.  This  instru« 
ment,  therefore,  is  no  bar  to  the  present  suit; 

4.  As  Metcalf  Eden  died  long  before  the  note  became  due, 
it  is  contended  that  the  evidence  not  only  does  not  support  the 
promise  alleged  to  have  been  made  by  him  on  the  eighth  of 
November,  1798,  which  was  after  his  death,  but  shows  that  it 
was  impossible  he  could  have  made  it.  Averse  from  nonsuit^ 
ing  the  plaintiffs,  and  thus  turning  them  around  to  another 
action,  we  have  been  anxious  to  overcome  this  objection;  but 
after  the  best  reflection,  it  appears  to  us  fatal  to  tl^  present 
suit.  Although,  when  the  holder  of  a  note  has  done  all  that 
is  required  of  him,  the  law  implies  an  undertaking  on  the  in- 
dorser's  part,  yet  where  the  condition  on  which  this  promise 
arises  happens  not  until  after  his  death,  the  assumpsit  devolves 
on  his  executors,  to  avoid  the  absurdity  of  a  dead  man's  con- 
tracting. The  assumption,  as  here  laid,  cannot  be  made  good 
by  relation  to  the  date  of  the  note,  or  indorsement,  for  it  is  not 
merely  because  of  his  indorsement  that  Eden  was  liable.  There 
must  first  be  a  default  in  the  maker,  and  certain  acts  done,  or 
diligence  used  by  the  holder.  It  is  accordingly  stated  in  this 
declaration  that  by  reason  of  a  demand  of  the  maker,  and 
non-payment  by  him,  and  notice  thereof  to  Eden,  he  became 
liable,  and  being  liable,  he  promised  in  his  life-time  to  pay,  etc. ; 
but  it  appears  in  evidence  that  Eden  had  been  dead  two  months 
before  he  is  said  to  have  made  the  promise.  There  can  be  no 
necessity  for  declaring  in  this  way,  when  it  would  have  com- 
ported with  the  truth,  and  answered  as  well,  to  have  stated  a 
notice  of  non-payment  to  the  defendants,  and  an  assumpsU  by 
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them.  The  only  case  in  any  degree  reaembUng  this  is  that  of 
Deane  v.  Crane,  6  Mod.  309.  An  executor  had  declared  on  a 
profmiae  made  to  hia  testator  above  six  years  before  the  action 
was  brought,  on  ncm^stiimpvU  infra  sex  annos  ;  it  appeared  that 
the  defendant  had  made  a  promise  to  the  executors  after  the 
testator's  death,  but  before  any  action  was  brought;  all  the 
judges  agreed,  on  the  case  being  referred  to  them,  that  the 
evidence  did  not  support  the  declaration,  but  that  the  executor 
should  have  declared  on  a  promise  made  to  himself,  so  neither 
here  does  the  declaration  support  the  declaration,  which  should 
have  been  on  a  promise  made  by  the  executors.  A  nonsuit 
must,  therefore,  be  entered  in  conformity  with  the  agreement  of 
the  parties.  This  renders  it  unnecessary  to  say  what  judgment 
should  be  rendered  against  Martha  Eden,  because,  if  another 
aetion  be  brought,  she  can  plead  separately,  and  ihus  avoid  her 
present  embarrassment.  The  other  points  have  been  disposed 
of  to  prevent  their  being  brought  up  again  in  the  next  action. 
Judgment  of  nonsuit. 

Thia  eaae  la  extenaively  noticed  by  writers  on  negotiable  instroments  and 
its  authority  well  supported.  Story  on  Pronussory  Notes,  refers  to  it  in 
several  places  as  to  the  various  points  decided.  Daniel,  on  Negotiable  In- 
struments, also  notices  it  extensively  throughout  his  work.  It  is  cited  by 
Woodbury,  J.,  in  Harria  v.  Robinson^  4  How.  347,  on  the  point  of  what 
duty  the  holder  is  under  to  make  diligent  inquiry.  It  is  also  cited  in  Wise* 
wan  V.  ChkLppeUa,  23  Id.  377,  showing  that  a  notice  put  in  the  keyhole  at 
the  hou8^»f  an  indorser  is  sufficient;  and  in  JTotinbtM  v.  Thompson^  9 
McLean,  113,  on  the  point  of  a  release  to  party  on  a  negotiable  inatmnieiife. 


Frost  v.  Batmonb. 

(aOAian,i88.]       ^ 

CoTKNAirr  OT  TiTLB  IN  Ck)2rv£TANCB.— The  words  *'gta]it»  liaigMn,  BaO» 
alien,  and  eonfiim*"  in  a  conveyance  in  fee  do  not  imply  a  oofvenant  ol 
title;  but  it  is  implied  by  the  word  ''dedi"  or  "gave." 

Aonon  for  breach  of  an  implied  covenant.  The  dedaiation 
laying  the  venue  in  Duoheaa  coonty  atated  that  the  def  aidant, 
in  confdderation  of  seven  hundred  and  fifty  dollars,  did  grant, 
bargain,  sell,  alien  and  confirm  unto  the  plaintiffs,  in  fee,  lot 
number  sixty-five  or  seventy-siz,  in  Junius,  Montgomezy  county, 
the  plaintiffs  to  elect  on  or  before  a  certain  day  which  of  the 
lots  they  would  have,  with  an  averment  that  the  defendant  was 
not  seised  of  either  of  the  said  lots,  nor  had  any  estate  in  either, 
%o  that  he  could  not  grant  and  that  he  had  broken  his  covenant* 
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The  case  now  oame  before  the  oomt  on  a  motion  in  arreBt  of 
judgment. 

Slosaon,  for  the  defendant,  contended:  1«  That  no  ooTenant 
arises  on  the  words  contained  in  the  declaration;  **  dedi*'  is  the 
only  word  that  imports  a  covenant,  and  that  on  account  of  its 
feudal  acceptation.  Co.  Liti  884  a,  (n),  832;  Touch.  181;  Perk. 
S.  124.  No  covenant  shall  be  added  to  a  conveyance  which  is 
not  expressed  or  imported  by  force  of  the  words  used:  Bree  v. 
EoJbech,  Doug.  654;  Crips  v.  Bead,  6  T.  B.  606;  2.  An  eviction 
ought  to  have  been  alleged:  Touch.  161,  (n)  2;  2  Brownl.  161; 
8.  The  conveyance  was  in  the  alternative,  and  an  election  was 
therefore  a  condition  precedent  and  should  have  been  averred: 
Ooodison  v.  Nunn,  4  T.  B.  761;  EUngnton  v.  Presion,  Doug.  689; 
Duke  of  St.  AJbara  v.  Shore,  1  H.  Bl.  270;  4.  The  conveyance 
is  void,  being  of  a  freehold  to  commence  in  ftUuroi  6.  The 
venue  is  mislaid;  an  action  arising  out  of  the  really  must  be 
where  the  lands  are  situated:  1  Oom.  Dig.  163;  Bac.  Ab, 
Yisne,  pi.  27. 

0.  B.  Van  Nesa,  for  the  plaintifb,  iwfiisted  that  the  eases  cited 
did  not  apply  to  conveyances  operating  by  virtue  of  the  statute 
of  uses;  that  bargain  and  sale  was  a  mode  of  conveyenoe  sub- 
stituted for  the  old  form  of  feoffment,  and  that  its  operative 
words  should  have  the  same  effect  as  the  word  "  dedi  '*  of  the 
feofiEment;  that  it  was  not  necessazy  to  show  an  eviction,  as  no 
title  passed:  Solden  v.  Ihylor,  Hob  12;  that  no  election  could 
have  been  made  as  there  was  no  estate  from  which  to  chooee; 
that  the  action  arising  from  a  privity  of  contract  and  not  of  es- 
tate, the  venue  was  properly  laid. 

By  Court,  Ebst,  C.  J.  Several  objections  are  taken  to  the 
validity  of  the  declaration.  We  shall,  however,  confine  ourselvee 
to  the  first  and  only  important  one,  viz.:  that  here  was  no  im- 
plied covenant  of  title.  It  is  exceedingly  interesting  to  the  com- 
munity that  this  question  should  be  deazly  settled,  and  well 
understood.    We  are  to  examine: 

1.  Whether  a  sale  of  an  estate  in  fee,  by  the  formal  and  apt 
words  of  conveyance,  and  for  a  valuable  consideration,  does  of 
itself  imply  a  warranty  or  covenant  of  title.  The  counsel  for 
the  plaintiff  contended  upon  the  argument  that  it  did; 

2.  If  it  does  not,  then  whether  there  be  any  particular  word 
or  words  in  the  deed,  that  by  settled  construction  have  been 
deemed  to  amount  to  such  covenant  or  warranty. 

1.  Itseemsupon  the  first  impression  to  be  highly  reasonable  and 
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just  that  eveiy  person,  who,  for  a  valaable  coiudderation,  con- 
Tejs  land  as  his  own,  should  be  held  to  warrant  the  title  he  so 
undertakes  to  convey,  or  that  he  should  render  back  the  money 
upon  failure  of  the  title.  This  was  the  rule  of  the  ci^l  law  in 
respect  to  the  sale  of  both  real  and  personal  property,  concern- 
ing which  that  system  scarcely  made  a  distinction,  an  adequate 
price  implying  a  warranty:  Cod.  lib.  8,  tit  45,  c.  6;  Dig.  lib.  19, 
tit.  1,  c.  11,  s.  2;  Lib.  21,  tit.  2;  1  Domat.  79,  82,  83;  1  Ersk. 
Inst.  203.  In  the  early  ages  of  the  feudal  law,  it  seems  also  to 
have  been  considered  as  an  obligation  upon  the  lord  to  give  his 
tenant  an  equivalent  in  case  of  eviction.  This  appears  dearly 
from  the  book  of  feuds,  which  gives  the  report  of  a  case  of  an 
action  by  the  tenant  against  the  lord,  for  investing  him  with  a 
feud  belonging  to  another,  and  from  which  he  was  evicted. 
The  lord  was  there  held  to  restore  him  another  fee  of  equal 
value,  or  the  price  of  it  in  money:  Feud.  lib.  2,  tit.  35,  80. 
But,  although  the  feudal  writers  speak  generally  of  the  lord's 
obligation  to  give  the  tenant  an  equivalent  in  case  of  eviction, 
Craig,  and  after  him  Sir  Martin  Wright,  thinks  this  obligation 
never  could  have  applied  to  pure  feuds,  which  were  gratuitous 
donations  for  uncertain  military  services,  without  price  or  stipu- 
lated render;  and  that  it  could  only  have  applied  to  improper 
feuds,  where  it  was  reasonable  it  should  apply,  as  in  those  cases 
a  price  was  given,  or  an  equivalent  contracted  for:  Inst,  to  the 
Law  of  Tenures,  27,  32,  39,  40.  This  very  question,  whether 
investiture  alone,  without  any  express  promise,  entitled  the  ten- 
ant on  eviction  to  an  equivalent,  has,  it  is  said,  been  much  dis- 
cussed by  the  foreign  civilians;  that  it  is  the  prevailing  opinion 
among  them,  that  the  seller,  without  any  promise,  is  bound  to 
give  an  equivalent,  if  the  fief  was  originally  granted  for  services 
done,  or  in  the  way  of  remuneration:  Butter's  note  315,  to  Co. 
liitt. 

But  whatever  may  be  our  opinions  on  the  point,  as  an  abstract 
question,  or  whatever  may  be  the  decisions  of  the  civil  law, 
or  the  feudal  and  municipal  law  of  other  countries,  we  must 
decide  this  question  by  the  common  law  of  England.  It  was 
decided  in  the  case  of  Seixaa  v.  Wood  {ante  215)  that,  upon  a 
sale  of  goods  without  warranty,  and  without  deceit,  the  pur- 
chaser took  the  soundness  and  quality  of  them  at  his  peril. 
We  think  it  is  evident  that  caveat  emptor  has  been  always  recog- 
nized in  our  law-books  as  a  fixed  maxim,  applicable  equally  to 
the  transfer  of  lands  and  chattels. 

It  is  a  settled  question  that  an  estate  in  fee  may  be  created 
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by  the  usual  and  solemn  forms  of  conveyance,  without  any 
warranty  express  or  implied,  and  that  a  conveyance  in  fee  does 
not  ipso  facto  imply  a  warranty.  If  it  does,  our  books  would 
be  inconsistent  and  unintelligible  on  this  subject.  "  If  a  man," 
says  Lord  Ooke,  1  Inst.  6  a,  and  also  say  the  judges  in  Buch- 
hurst'a  case,  1  Co.  1,  **  maketh  a  feoffment  in  fee,  without  war- 
ranty, the  purchaser  is  entitled  to  all  the  charters  and  evidences 
incident  to  the  lands,  to  the  end  that  he  may  defend  himself; 
for,  as  the  feoffer  is  not  bound  to  warrant  the  lands,  he  cannot 
be  vouched  to  warranty  and  to  render  in  value,  but  the  feoffee 
is  to  defend  the  lands  at  his  peril."  In  the  case  of  Boswell  v. 
Vaughan^  2  Cro.  196,  in  the  exchequer,  Tanfield,  the  chief 
baron,  said  "  that  if  one  should  sell  lands  wherein  another  is  in 
possession,  or  a  horse  whereof  another  is  possessed,  without 
covenant  or  warranty  for  the  enjoyment,  it  is  at  the  peril  of  him 
who  buys,  and  not  reason  he  should  have  an  action  by  the  law, 
where  he  did  not  pro  vide  for  himself."  So  in  the  case  of  Me^ 
dina  v.  Sioughion,  1  Salk.  211,  Lord  Holt  observed  "  that  if  the 
aeller  of  goods  have  not  the  possession,  it  behooves  the  pur- 
chaser to  take  care,  caveat  emptor,  to  have  an  express  wairanty, 
or  a  good  title;  and  so  it  is  in  the  case  of  land,  whether  the 
aeller  be  in  or  out  of  possession,  for  the  seller  cannot  have  them 
without  a  title,  and  the  buyer  is  at  his  peril  to  see  it."  In  a 
much  more  recent  case  of  Bree  v.  SolbecJi,  Doug.  664,  the  ac- 
tion was  brought  to  recover  back  money  paid  for  the  purchase 
of  a  mortgage  deed,  which  afterward  turned  out  to  be  a  forgery. 
Lord  Mansfield  and  the  court  of  king's  bench  ruled  for  the  de- 
fendant on  this  ground,  that  the  assignment  contained  no  cov- 
enant for  the  goodness  of  the  title,  except  only  against  the  acts 
of  the  assignor,  and  that  it  was  incumbent  on  the  purchaser  to 
look  to  the  goodness  of  it.  This  case  was  afterward  cited  and 
sanctioned  by  Lord  Kenyon,  6  T.  B.  606,  who  said  that  he  did 
not  wish  to  disturb  the  rule  of  caveat  emptor  adopted  in  that 
case,  and  in  other  cases  where  a  regular  conveyance  was  made, 
to  which  other  covenants  were  not  to  be  added. 

The  case  in  Douglas  may  perhaps  be  thought  to  have  the  less 
weight,  as  there  was  a  covenant  against  the  grantor's  own  acts, 
and  it  is  a  rule  that  an  express  covenant  vrill  do  away  the  effect 
of  all  implied  ones:  4  Co.  80,  86;  Yaugh.  126;  Cro.  Eliz.  674-6; 
Butler's  notes  on  Co.  Litt.  332;  2  Bos.  &  Pull.  26;  2  Ch.  Cas. 
19.  But  the  court  do  not  intimate  that  they  proceeded  upon 
that  ground.  This  they  would  have  done  had  they  relied  upon 
the  extinguishment  of  the  implied  covenant  by  means  of  the 
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GxpretM  one.  They  adopted  the  old  rule,  that  if  there  be  no 
covenant  of  title  in  a  deed,  the  parchaser  takes,  at  his  own 
riak,  the  goodness  of  the  title.  After  this  role  has  been  sa 
long  understood  and  practiced  upon,  it  would  be  of  the  most 
mischievous  consequence  to  establish  a  oontraxy  doctrine.  The 
parties  to  deeds  know  that  a  covenant  is  requisite  to  hold  the 
seller  to  wairant  the  title,  and  they  regulate  their  contracts 
accordingly.  If  there  be  any  fraud  in  the  sale  the  purchaser 
has  his  remedy.  If  one  sell  land,  affirming  he  had  a  good 
title,  when  he  knew  he  had  no  title,  an  action  on  the  case  for  a 
deceit  will  lie:  Com.  Dig.  tit.  Action  on  the  Oase  for  a  Deceit^ 
A.  8;  1  Fonb.  866. 

2.  We  are  next  to  examine  whether  there  be  any  particular 
words  in  the  granting  clause  of  the  deed  which  imply  a  cove- 
nant. 

Glanville,  lib.  7,  c.  2,  says  generally  that  the  heirs  of  donors 
are  held  to  warrant  their  gifts,  ''donations;"  and  Bracton,  lib. 
5,  fol.  888b,  889a,  says  to  the  same  effect  that  ''warranty 
belongs  to  all  charters  of  simple  donation,  and  that  the  donors 
and  their  heirs  were  held  to  warranty  unless  the  deed  expressed 
the  contraiy.  But  a  charter  of  confirmation  did  not  include  a 
warranty  unless  it  contained  a  gift,  and  if  the  grantor  say  "  da 
el  confirmo,  or  the  charter  uses  the  words  dare,  vendere,  etc.» 
such  a  deed  contained  a  warranty.  So  if  homsge  was  imposed^ 
a  warranty  was  implied.*'  It  is  a  little  singular  that  the  old 
writers  make  the  gift  {doTUiHo)  the  reason  and  ground  of  the 
warranty.  It  is  the  gift  by  the  operative  words  do  or  dedi  that 
creates  the  warranty.  Accordingly,  Lord  Coke,  2  Inst.  276» 
says  that  although  dedi  and  conoeaei  be  coupled  together,  as  in 
the  statute  de  bigamia,  yet  these  words  roHone  doni  propri  da 
appropriate  the  warranty  to  dedi  only.  It  is  our  duty  to  ac- 
quiesce in  the  law  as  we  find  it,  but  we  are  very  naturally 
tempted  to  agree  with  Sir  M.  Wright,  that  warranty,  instead  of 
being  attached  to  a  fee,  which  was  a  pure  gift,  ought  more 
justly  to  have  accompanied  a  fee,  which  was  created  for  a  valu- 
able consideration. 

The  statute  de  bigamia,  4  Edw.  I,  c.  6,  is  very  material  to 
ascertain  the  ancient  law  on  the  subject,  since  it  vn»  only 
declaratory  of  the  common  law:  2  Inst  274.  It  says  "  that  in 
deeds  wherein  is  contained  dedi  and  conceaai  without  homage  or 
without  a  clause  of  warranty,  and  to  be  holden  of  the  givers 
and  their  heirs,  by  certain  services,  it  is  agreed  that  the  givers 
and  their  heirs  shall  be  bound  to  warranty.    And  where  is  con* 
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tained  dedi  and  ctmcxssi,  eto.,  to  be  holden  of  tLe  chief  lord  of 
the  fee,  and  not  of  the  feoffors  or  their  heirs,  resttrving  no 
services  without  homage,  or  without  the  aforesaid  clause,  their 
heirs  shall  not  be  bound  to  warranty,  notwithstanding  the 
feoffor  during  his  own  life  by  force  of  his  own  gift  shall  be 
bound  to  warrant."  By  the  statute,  then,  dedi  is  declared  to 
amount  to  a  warranty  for  the  life  of  the  feoffor,  4  Co.  81a,  and 
this  is  the  word  that  Coke  considers,  2  Inst.  275  b,  as  the  real 
operative  word  to  create  a  warranty  in  law,  and  it  hath  this 
effect,  whether  the  conveyance  in  which  it  is  found  operate  as  a 
feoffinent,  release  or  confirmation. 

The  statute  of  quia  emptores,  18  Edw.  I,  wiiich  followed  soon 
after,  prohibited  all  subinfudations,  and  put  an  end  to  homage, 
which  was,  in  those  days,  parcel  of  the  tenure  reserved  to  the 
feoffor,  by  declaring  that  it  should  be  lawful  for  every  freeman 
to  sell  his  own  lands,  and  that  the  feoffee  should  hold  the  lands 
of  the  chief  lord  of  the  fee  by  the  same  services  that  the  feoffor 
was  bound  to  before.  This  statute^  accordingly  changed,  in 
a  great  degree,  the  operation  of  the  word  dedi,  by  confining  the 
implied  covenant  it  contained  to  the  life  of  the  feoffor,  accord- 
ing to  the  directions  of  the  statute  de  bigamis,  except  in  cases 
of  gifts  in  tail  and  leases  for  life:  2  Inst.  275.  Since  that  time 
it  has  been  well  understood  and  declared  through  all  the  books 
that  the  word  dedi  in  a  deed  in  fee,  amounted  to  a  warranty  in 
law  to  the  feoffee  and  his  heirs  only  during  the  life  of  the  feoffor: 
Co.  Litt.  334  a;  Touch.  180, 182;  F.  N.  B.  134  H.;  2  Bl.  Com. 
800. 

This  word  do  or  dedi,  which  is  the  apt  word  of  feoffinent,  as 
that  conveyance  was  anciently  called  a  donatio,  is  not,  however, 
the  word  used  in  the  deed  before  us.  The  only  word  in  the 
present  case  that  can  be  considered  as  implying  a  covenant,  is 
grant  (concedo):  Co.  litt.  9a,  b,  and  that  word  is  carefully  to 
be  distinguished  from  the  other;  for  it  is  well  settled  that  con- 
cessit in  a  feoffment  or  estate  of  inheritance,  implieth  no  war- 
xanty.  It  only  creates  a  cpvenant  in  a  lease  for  years:  Co.  litt. 
884a;  Bac.  Ab.  tit.  Covenant  B;  6  Co.  17  a;  2  Boll.  Bep.  399; 
Palm.  388;  Carth.  98;  Finconibe  v.  Budge,  Hob.  3;  Telv.  139; 
Cro.  Eliz.  674;  Sir  Geoffry  Palmer's  opinion,  Butler's  note, 
832,  and  2  Col.  Jur.  437;  3  Eib.  188,  617,  Brotm  v.  Haywood^ 
Noy,  131;  Saunders  on  Uses;  406,  407,  note. 

We  are  not  able  to  assign  a  very  solid  reason  for  this  distinc- 
tion between  the  force  and  effect  of  the  words  ''give"  and 
^  giant."    It  arose  from  artificial  reasons  derived  from  the 


234  FfiOST  V.  Baymond.  [New  York, 

feudal  law.  The  distinction  is  now  become  merely  technical, 
but  it  is  sufficient  that  it  clearly  exists,  and  we  are  certainly  not 
at  liberty  to  confound  the  words  or  change  their  established 
operation. 

The  other  words  in  the  deed  "  bargain,  sell,  alien  and  con* 
firm,"  have  never  been  considered  as  implying  any  covenant 
whatever  in  any  case.  The  only  dictum  that  appears  to  oppoee 
the  law  as  now  laid  down,  is  that  of  Lord  Eldon,  in  the  case  of 
Browning  v.  Wright,  2  B.  &  P.  21.  He  there  says  that  the 
words  grant,  bargain,  sell,  enfeoff  and  confirm,  import  a  cove- 
nant in  law.  We  admit  and  have  shown  that  the  word  grant 
imports  such  a  covenant  in  an  estate  for  years,  and  so  also  does 
the  word  enfeoff.  But  in  the  case  referred  to  they  were  used  in 
a  deed  in  fee,  and  if  he  means  (as  it  would  seem  that  he  did) 
that  they  there  also  imported  a  covenant,  we  cannot  agree  to 
that  opinion,  however  respectable  it  may  be,  as  it  is  opposed  to 
the  whole  stream  of  the  book  authorities.  We  accordingly 
conclude  that  in  the  present  case  the  motion  in  arrest  of  jmlg- 
ment  ought  to  be  granted. 

LiviN(iSTOH,  J.,  delivered  a  concurring  opinion. 
Judgment  arrested. 

Kegarding  covenanta  in  conveyanoes,  it  is  thus  stated  in  4  Kent's  Cjbl 
473,  474:  "There  are  implied  aa  well  as  express  covenants  conoeming  land, 
and  the  former  run  with  the  land.  The  grant  of  a  waterconrse  implies  a 
covenant  by  the  grantor  not  to  disturb  the  grantee  in  the  enjoyment  ot  it 
Any  disturbance  in  the  enjoyment  of  property  contrary  to  the  grant  of  the 
party  creating  the  disturbance  ia  a  breach  of  covenant.  In  Pennsylvania, 
Delaware,  Illinois^  Indiana,  Miaaouri,  Misaiasippi,  and  Alabama,  it  ia  de- 
clared by  atatute,  that  the  words  grant,  bargain,  and  sell,  in  conveyances 
in  fee,  ahall,  unless  specially  restrained,  amount  to  a  covenant  that  the 
grantor  was  seised  of  an  estate  in  fee,  free  from  incumbrances  done  or  suf- 
fered by  him,  and  for  quiet  enjoyment  as  againat  hia  acta.  But  in  GrcUa  v. 
EwaUf  2  Binn.  95,  that  those  words  in  the  Pennsylvania  statute  of  1716^ 
(and  the  decision  will  equally  apply  to  the  same  statutory  language  in  the 
other  states)  did  not  amount  to  a  general  warranty,  but  merely  to  a  covenant 
that  the  grantor  had  not  done  any  act,  nor  created  any  incumbrance,  whereby 
the  estate  might  be  defeated.  Upon  this  construction  the  words  of  the 
statute  are  divested  of  all  dangerous  tendency;  and  they  amount  to  no  mora 
than  did  the  provisions  in  the  English  statute  of  6  Anne,  c  35,  sec  30,  upon 
the  same  words.  It  may  not  be  very  inconvenient  that  those  granting 
words  should  imply  a  covenant  against  the  secret  acta  of  the  grantor;  but 
beyond  that  point  there  is  great  danger  of  impoaition  upon  the  ignorant  and 
the  unwary,  if  any  covenant  be  implied,  that  it  ia  not  atipulated  in  clear  and 
precise  terms.  In  New  York  it  was  decided  in  Frott  v.  Jtaymond,  and 
proved  by  an  examination  of  the  authorities,  that  the  words  'grant,  bar- 
gain, sell,  alien,  and  confirm,'  did  not  imply  a  covenant  of  title  in  a  convey- 
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ance  in  fee,  though  the  word  '  grant,'  or  the  word  'demise'  would  imply  a 
eovenant  of  title  in  a  lease  for  years.  The  word  '  give,'  it  was  also  shown, 
would  amount  to  an  implied  warranty  during  the  life  of  the  feoffor.  But 
this  doctrine,  though  deemed  sound  and  applicahle  in  those  states  which 
continue  to  he  governed  on  this  point  hy  the  common  law,  has  ceased  to 
have  any  operation  in  New  York,  under  the  provision  in  the  revised  statutes. 
In  North  Carolina  and  Ahihama  the  words  'give,  grant,  haigain,  sell,' etc., 
do  not  imply  any  warranty  of  title,  and  this  is  the  conclusion  which  sound 
policy  would  dictate.  To  imply  covenants  of  warranty  from  the  granting 
words  in  a  deed,  ia  making  those  words  operate  very  often  as  a  trap  to  the 
unwary.'* 


Clikton  v.  Oroswbll. 

Change  of  Yknub  in  Libel. — In  an  action  for  a  libel*  the  oooit  wiU  not, 
upon  the  oommon  affidavit^  change  the  venue  from  the  county  in  which 
the  libel  waa  circulated  to  that  in  which  it  was  printed  and  first 
puhUshed. 

AonoN  for  pabliahing  a  libel. 

Hopkins,  upon  the  common  aflSdarit,  moved  to  change  the 
Yenne  from  the  city  and  cotmiy  of  New  York  to  the  county  of 
Greene. 

Biker,  in  opposition  to  the  motion,  read  an  aflSdavit  of  the 
plaintiff,  stating  that  he  resides  in  New  York;  that  the  suit  was 
brought  for  the  publication  of  a  libel  in  a  newspaper,  published 
in  Oreene  county,  by  tbe  defendant,  which  was  seen  by  many 
persons  in  this  city;  and  that  the  plaintiff  verily  belieyed  the 
defendant  was  the  editor  or  printer  of  said  paper.  Upon  these 
facts,  counsel  insisted,  that  the  cause  of  action  did  not  arise 
wholly  in  the  county  of  Greene,  as  stated  in  the  affidavit  in  sup- 
port of  the  motion,  but  that  a  right  of  action  accrued  wherever 
the  paper  circulated;  that  it  was  of  more  importance  to  an  indi- 
vidual to  protect  his  character  against  libels  disseminated  in  the 
place  of  his  residence,  than  in  a  remote  section  where  he  might 
be  scarcely  known:  Pinkney  v.  Collins,  1  T.  B.  671. 

By  CouBT.  There  is  no  ground  for  the  application.  The  de* 
fendant  can  take  nothing  by  his  motion,  and  must  paj  costs  to 
the  plaintiff. 

Motion  denied. 
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WiiLDEN  V.  Lb  Rot. 

[9GAZ]aa.968.] 

Waobb  and  Pboyisions  Subjects  of  Gbkkbal  Ateraoe.— Where  a 
▼enel  in  oontequenoe  of  damages  was  obliged  to  seek  a  port  of  safety 
in  order  to  refit»  the  wages  and  proviaioiis  from  the  moment  of  bearing 
away  to  the  period  of  settiiig  out  again  on  her  original  voyage  oonsti- 
tnte  a  sabject  of  general  average,  the  proportion  of  which  may  be 
recovered  in  an  action  of  aMuntpaify  by  the  owners  of  the  ship  against 
the  proprietors  of  the  cargo;  and  consequently  it  is  a  charge  for  which 
the  insurers  on  the  caigo  are  liable. 

ABsmcpscr.  The  plaintifia,  the  owners  of  the  ship  Thomas, 
declared  against  the  defendants,  the  proprietors  of  the  cargo, 
for  their  proportion  of  a  general  average  for  wages  and  provis- 
ions incurred  and  expended  from  the  time  of  bearing  away  to 
Norfolk  in  consequence  of  a  leak  sprung  in  a  violent  gale  of 
wind,  which,  on  consultation  with  the  crew,  rendered  it  neces- 
sary to  make  for  the  nearest  port  in  order  to  refit.  The  demand 
extended  from  the  moment  of  bearing  away  to  the  period  of 
sailing  on  the  original  Toyage,  including  the  time  of  detention 
in  unloading,  repairing  and  reloading.  The  question  in  the 
case  was,  whether  under  such  circumstances  wages  and  pro- 
visions were  subjects  of  general  average. 

By  Court,  Kbst,  G.  J.  In  the  case  of  Leavenworth  v.  Ddafidd 
and  Dale  (anie  201,)  decided  in  this  court  in  February,  1804,  the 
vessel  was  captured  and  carried  into  port,  where  she  was  de- 
tained four  months  and  then  liberated.  It  was  there  held  that 
the  wages  and  provisions  of  the  crew  during  the  detention  were 
to  be  brought  into  a  general  average.  In  this  case  the  vessel 
was  forced  into  port  by  injuries  received  at  sea,  which  rendered 
it  necessary  for  the  general  safety  to  go  into  the  nearest  port  to 
repair.  The  two  cases  appear  at  first  view  to  be  sufiiciently 
analogous  to  admit  the  application  of  the  same  rule,  but  there 
is  no  direct  determination  on  the  point  in  the  English  law.  As 
far,  however,  as  the  question  has  been  incidentally  noticed,  the 
opinion  seems  to  have  been  in  favor  of  the  plaintiff's  daim,  in 
this  case,  to  general  average  for  the  wages  and  provisions  of  the 
crew  during  the  detention  at  Norfolk.  There  were  some  nisi 
prius  decisions  before  Lord  Mansfield,  which  may  be  considered 
as  having  a  remote  bearing  on  this  question.  In  the  case  of 
JfLeicher  ei  al.  v.  PooU^  tried  at  the  sittings  in  1769,  the  vessel 
was  forced  into  Minorca  to  repair,  and  in  an  action  against  the 
insurer  on  the  ship  for  wages  and  provisions  expended  while 
she  was  detained  to  refit,  his  lordship  held  that  they  were  nevei 
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to  be  allowed  against  the  insurer  as  a  charge  against  the  ship: 
Park.  53.  But  afterward,  in  the  case  of  Lateward  v.  Curling^ 
in  which  the  same  question  arose,  Lord  Mansfield  admitted 
there  were  exceptions  to  the  mlCy  as  when  it  appeared  that  the 
expense  was  absolutely  necessary  and  occasioned  by  some  of 
the  perils  mentioned  in  the  policy:  Park.  125;  Marshall,  464. 
This  last  case  has  been  considered  by  the  two  authors  last  cited, 
and  also  by  Bnller,  J.,  in  Da  Cotia  v.  Neumham^  as  containing 
an  approbation  by  Lord  Mansfield,  of  the  rule  that  if  a  vessel 
went  into  port  to  repair  from  necessity,  those  expenses  would 
become  general  average.  I  do  not  think,  however,  that  much, 
if  any,  reliance  ought  to  be  placed  on  nisi  priits  opinions  so 
destitute  of  explicitness  on  this  point,  and  in  which  the  ques- 
tion as  to  general  average  does  not  appear  to  have  been  men- 
tioned; and  the  same  remark  will  apply  to  what  fell  from  Buller, 
J.,  in  Bobertson  v.  Ikoer,  1  T.  B.  132.  The  case  of  Da  Casta  v. 
Sevmham^  2  Id.  407,  is,  however,  material  and  important  on 
this  subject.  In  that  the  decision  of  the  court  of  king's  bench  ap- 
proaches vexy  near  to  a  sanction  of  the  above  expenses  as  a 
general  average.  It  was  held,  where  a  ship  is  obliged  to  go 
into  port  for  the  benefit  of  the  whole  concern,  the  charges  of 
loading  and  unloading  the  cargo  and  taking  care  of  it,  and  the 
wages  and  provisions  of  the  workmen  hired  for  the  repairs, 
become  general  average.  It  was  not  requisite  in  that  case  to 
decide  whether  the  seamen's  wages  and  provisions  should  be- 
come general  average,  as  the  crew  had  been  discharged;  but  the 
two  cases  are  vexy  analogous  in  principle,  and  have  been  so 
regarded  by  Park  and  Marshall.  I  cannot  perceive  any  sound 
distinction  between  them.  But  Abbott^  p.  282,  283,  states  the 
question  now  under  consideration  as  one  upon  which  a  reason- 
able doubt  may  be  entertained,  and  on  which  our  law  books 
furnish  no  decision.  He  seems  rather  to  intimate  his  own  opin- 
ion to  be  against  the  allowance  of  the  wages  and  provisions  of 
the  crew,  although  he  admits,  on  p.  280,  the  expense  of  unload- 
ing and  shipping  should  be  sustained  by  general  contribution. 
He  submits  the  following  distinction  for  consideration;  that  if 
the  damage  to  be  repaired  be  in  itself  an  object  of  contribution, 
the  incidental  expenses  ought  to  be  so,  ottierwise  not.  The 
opinion  of  this  author  is  vexy  respectable,  as  he  is  one  of  the 
most  learned  and  accurate  of  the  English  writers  on  commercial 
law.  But  it  is  to  be  observed  he  states  the  question  as  doubt- 
ful and  gives  no  decided  opinion,  and  his  distinction  is  liable  to 
this  objection*  that  it  is  repugnant  to  the  rule  he  had  already 
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laid  down,  that  if  it  be  necessaiy  to  unload  the  goods  in  ordev 
to  repair  the  Teasel,  the  expense  of  that  unloading,  warehoasing, 
etc.,  go  into  a  general  arerage.  Those  expenses  are  certainly 
as  collateral  or  incidental  to  the  repairs  as  the  proyisions  of  the 
crew  daring  that  detention,  and  the  wages  of  the  workmen 
employed  are  still  more  closely  incidental  to  the  repairs,  and 
yet  we  see  that  they  are  allowed  while  the  repairs  are  not. 

The  question,  upon  the  whole,  may  be  considered  as  stm 
open  in  the  English  law,  but  with  a  pretty  evident  inclination 
in  the  courts,  and  in  most  of  the  writers,  to  apply  the  rale  of 
contribation  to  the  present  case.  The  law  merchant  is,  how- 
ever, the  general  law  of  commercial  nations;  and,  where  our 
own  positive  institutions  and  decisions  are  silent,  it  is  to  be  ex- 
pounded by  having  recourse  to  the  usages  of  other  nations. 
This  has  been  the  maxim  from  the  time  of  the  Bhodian  law  to 
this  day. 

Biciuxl,  the  Amsterdam  merchant,  says,  that  if  a  ship  is 
forced  by  tempests  to  go  into  port  to  repair,  and  cannot  con- 
tinae  the  voyage  without  hazard  to  all  concerned,  the  wages 
and  provisions  of  the  crew  from  the  day  it  was  determined  to 
seek  the  i>ort,  to  the  day  of  the  vessel's  departure  again  on  the 
voyage,  are  to  be  brought  into  gross  average.    Beawes  has 
adopted  this  passage  from  Bicard;  for  he  lays  down  the  rule  in 
the  same  words,  vol.  1,161,  and  it  is  to  be  observed  that  Beawes 
is  f requentiy  regarded  and  cited  in  our  books  as  an  authority  in 
the  English  law.    Emerigon  also,  vol.  1,  625,  says,  that  there 
is  the  same  rule  in  the  maritime  jurisprudence  of  France;  and 
it  appears  from  the  case  of  Neurman  v.  CcuuUet,  cited  in  Park, 
424,  to  be  the  established  rule  in  the  commercial  court  at  Pisa. 
As  far,  then,  as  the  foreign  writers  and  decisions  are  to  influ- 
ence, the  rule  may  be  considered  as  established  in  favor  of  the 
plaintiffs'  claim.    The  case  reported  in  the  text  of  the  civil  law. 
Dig.  14,  2,  6,  and  upon  which  some  of  the  foreign  civilians  have 
established  their  doctrinci  was  merely  whether  the  expenses  of 
the  repairs  themselves  should  be  made  a  general  average,  naviae 
pro  damno  con/ere  debeani,  and  it  was  decided  they  ought  not. 
The  present  decision  will  not,  therefore,  interfere  with  this  case 
in  the  civil  law.    Independent  of  these  foreign  authorities  I 
cannot  distinguish  this  case  in  principle  from  that  of  Leaven- 
worth  V.  Delqfidd  and  Dale,    It  is  equally  necessaxy,  in  both 
cases,  that  the  mariners  should  remain  for  the  purpose  of  pro- 
ceeding to  the  port  of  discharge,  as  soon  as  the  inevitable 
misfortune,  the  casus  foriuUus^  creating  the  delay  is  removed. 


Feb.  1805.]  Peoflb  v.  Babbbit.  239 

The  cargo  might  be  Baorificed  at  the  intermediate  port,  if  the 
crew  were  not  to  be  detained,  and  the  expenses  of  their  deten- 
tion, being  for  the  common  benefit,  onght  to  be  apportioned  as 
a  common  burden.  On  the  analogy,  then,  between  this  case 
and  those  decided  in  this  court  and  England,  on  the  ground  of 
the  foreign  decisions,  in  a  case  appertaining  to  the  commercial 
law  of  nations,  and  on  the  reason  of  the  case,  as  coming  within 
the  spirit  of  the  rule  for  contributions,  we  are  of  opinion  for 
the  plaintiffs. 

LivnrosioH,  J.,  deliyered  a  dissenting  opinion. 
Judgment  for  the  plaintiffs. 

This  case  was  cited  as  authority  hy  Clifford,  J.,  in  The  Siat  pf  Sope^  9 
Wall.  236,  where  it  is  said:  "Whatever  the  natnre  of  the  injuy  to  the 
ship  may  he,  and  whether  it  aroee  from  the  act  of  the  master  in  Toluntarily 
sacrificing  a  part  of  it,  or  in  Tolnntarily  stranding  the  vessel,  the  wages 
and  provisions  of  the  master,  officers  and  crew  from  the  time  of  patting 
away  for  the  port  of  succor,  and  every  expense  necessarily  incurred  during 
the  detention  for  the  henefit  of  all  concerned,  are  general  average." 


People  v.  Barrett. 

[9  CAnoi,  SM.] 

DiSGHABOB  OF  JUBT  wrTHOUT  PRISONER'S  Ck)NSSiiT.»After  a  prisoner 
has  pleaded  to  an  indictment,  and  the  jury  have  heen  sworn,  and  evi* 
dence  offered,  if  the  prosecution,  without  the  prisoner's  consent,  with- 
draw a  juror,  merely  hecause  they  are  unprepared  with  eridence,  the 
prisoner  cannot  afterward  be  tried  on  the  same  indictment,  and  if 
tried,  it  is  a  good  cause  for  arrest  of  judgment. 

LnnoncraiT  for  conspiracy.  After  the  jury  had  been  sworn, 
and  the  defendants  had  been  arraigned  and  pleaded  not  guilty, 
the  district  attorney  served  on  Barrett  a  notice  to  produce  a 
promissory  note  mentioned  in  the  indictment,  or  that  parol  tes- 
timony would  be  given  of  its  contents,  and  asked  his  counsel  if 
they  were  ready  to  proceed,  to  which  they  replied  they  were. 
The  note  was  then  <^ed  for,  and  not  being  produced,  the  dis- 
trict attorney  offered  parol  testimony,  which  was  objected  to 
from  the  want  of  dne  notice,  as  the  note  was  at  a  house  distant 
fourteen  or  fifteen  miles.  The  testimony  was  overruled;  where- 
upon the  district  attorney  moved  for  leave  to  withdraw  a  juror, 
which  was  granted  without  the  defendants'  consent.  Subse- 
quently, the  defendants  were  again  arraigned,  and  tried  and 
found  guilty  on  the  same  indictment.  The  question  was,  were 
these  facts  sufficient  to  arrest  the  judgment? 
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CfXiry  and  Henry ,  for  the  defendants,  contended  that  a  juiy 
sworn  and  chained  in  a  criminal  case  cannot  be  discharged, 
without  the  consent  of  the  prisoner,  till  they  have  given  a  ver- 
dict: 4  Hawk.  459  b,  2,  c.  47,  s.  1;  1  Inst.  227;  8  Id.  110; 
Foster,  16,  30,  88;  T?ie  King  v.  Perkins,  Carth.  465;  Sex  r. 
Jeffs,  2  Str.  984.  That  the  only  exceptions  to  the  rule  are: 
Where  the  prisoner  himself,  by  improper  practice,  has  endeav- 
ored to  elude  justice;  where  the  indictanent  is  not  appropriate 
to  the  offense;  unavoidable  accident,  as  insanity  of  a  witness:  1 
Hale,  35;  or  where  a  woman  is  seized  vnth  the  pains  of  labor 
when  under  trial:  Eluabeth  Meadow's  case,  Foster,  76;  inability 
of  the  jury  to  agree  after  long  confinement:  People  v.  OlcoU,  (1 
Am.  Dec.  168;)  2  Hale,  295;  and  where  the  trial  is  so  prolonged 
that  the  court  and  jury  are  tired  out,  and  need  refreshment; 
that  the  present  case  came  within  none  of  the  exceptions. 

Evssel,  district  aUomey,  for  the  plaintiff,  urged  that  the  in- 
formality of  the  notice  was  waived  by  the  declaration  of  de- 
fendants' counsel  that  they  were  ready,  and  contended  further 
that  the  court  possessed  discretionary  powers  in  vdthdrawing  a 
juror,  even  against  the  consent  of  a  prisoner,  where  there  was 
fear  of  a  failure  of  justice:  2  Hale,  296;  that  such  was  the  prac- 
tice in  cases  of  bad  indictment:  Bex  v.  Segar^  Comb.  401;  Sir 
T.  Baym.  84;  that  in  Boberts's  case,  Kelyng,  26,  the  court  dis* 
charged  the  jury  because  the  evidence  was  insufficient;  so  also 
where  testimony  was  wanting:  Oardiner^s  case,  Kelyng,  47; 
Jones  and  Bevor^s  case,  Id.  62;  Foster,  328;  and  that  the  pas- 
sages  cited  by  the  opposing  counsel,  from  Lord  Coke,  are  de- 
nied to  be  correct  in  KinLocKs  case,  Foster,  16. 

By  Court,  LivxiiasTOH,  J.  Without  denying  the  right  of  courts 
to  withdraw  a  juror  in  criminal  causes,  and  put  the  defendant  on 
his  trial  a  second  time,  it  is  evident  this  power  should  not  be 
lightly  used,  but  confined  as  much  as  may  be  to  oases  of  very 
urgent  necessity,  where,  by  the  act  of  God,  or  by  some  sudden 
and  unforeseen  accident,  it  is  impossible  to  proceed  without  man- 
ifest injustice  to  the  public,  or  the  defendant  himself.  We  do 
not  mean  at  present  to  define  all  or  any  of  the  oases  in  which 
this  practice  may  be  pursued,  but  we  all  agree  that  a  defendant 
ought  in  no  case  to  be  put  on  a  second  trial  for  the  same 
offense  where  a  juror  has  been  discharged  on  no  other  ground 
than  because  the  public  prosecutor  found  himself  unable  to  pro- 
ceed for  the  want  of  sufficient  tcistimony  to  convict,  and  where 
this  inability  was  the  consequence  of  his  not  taking  the 
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sary  measures  to  obtain  it.  To  discharge  a  juror  under  such 
dreumstances  would  be  liable  to  great  abuse  and  oppression. 
If  the  prosecutor  disliked  the  jury,  or  some  of  them,  or  hoped 
to  find  the  defendant  less  prepared  at  a  future  day,  or  wished 
unnecessarily  to  harass  him,  he  might,  at  any  time,  attain  his 
€nd,  if,  by  solely  alleging  the  want  of  proof,  after  a  jury  were 
ewom,  he  could  get  rid  of  them.  It  will  be  much  better  that 
the  guilty  now  and  then  escape  in  this  way,  than  to  introduce 
or  sanction  a  practice  which  may  place  the  innocent  entirely  in 
the  power  of  a  court,  or  a  public  prosecutor,  which  this  mode  of 
trial  was  intended  to  guard  against.  It  will  be  recollected  there 
was  no  improper  practice  here  on  the  part  of  the  defend- 
ants, or  any  tampering  with  witnesses  to  keep  them  out  of  the 
way.  In  saying  they  were  ready  for  trial,  the  defendants  told 
no  more  than  the  truth;  but  such  declaration  could  not  hare 
obliged  them  to  produce  a  pai>er  against  themselves,  and  which 
it  does  not  appear  they  had  with  them.  We  are,  therefore,  of 
opinion  that  the  court  below  ought  not  to  proceed  to  judgment 
on  this  conyiction,  but  discharge  the  defendants. 
Judgment  anested. 


Dayt  v.  Hallbtt. 

ftaAnH.icj 

touar  ov  Fbbioht,  Intbbpbbtation  of.— A  rained  poli^  on  tnA^ 
WM  stated  to  be  "si  and  from"  one  port  to  another,  and  "at  and  from 
thence**  back  to  the  original  port,  and  a  preminm  was  demanded 
doable  that  which  was  demanded  for  the  ontward  voyage;  it  was  held 
that  freij^t  to  the  full  amoont  of  the  valuation  was  covered  on  each 
voyage,  and  the  insnied  on  a  capture  on  the  return  voyage  entitled  to 
recover  the  full  amount  of  his  policy,  without  making  any  dednotUni 
for  the  freight  received  on  the  outward  risk. 

VALUED  PouoT,  WHBN  ATTACHES.— On  a  valued  policy  on  freight,  if 
there  be  an  inchoate  right  to  some,  and  the  tranaaction  boma  Jid^^  the 
value  cannot  be  inquired  inta 
Bights  of  an  Insubed  on  Vessel  and  Freight.— If  a  ship-owner 
have  his  veaeel  and  freight  insured  with  two  difforent  underwrltera, 
and  on  a  capture  abandon  first  to  those  on  the  vessel,  and  then  to 
those  on  the  freight,  taking  afterward  fifty  per  cent,  of  his  cUim  on 
the  underwriters  on  the  vessel,  and  in  payment  of  the  other  fifty  an 
assignment  of  their  rights  in  the  vessel,  he  will  be  entitled  to  receive 
the  freight  which  they  would  have  been  entitled  to^  and  to  recover  from 
the  insurers  of  the  freight  the  full  amount  of  his  poliqr,  deduciing  the 
pffo  rata  freight  earned  prsvioua  to  the  abaadoniBeiil  on  the  vi^yife  oa 
captured. 
sm.  dbo.  Vol..  n— IS 
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Assumpsit  upon  the  policj  on  the  freight  of  the  sloop  Han* 
nah,  Yalued  at  two  thousand  dollars,  **  at  and  from  Philadel- 
phia to  Omoa  and  Golfo  Dulce,  and  at  and  from  thence  to  Phil* 
adelphia,"  at  a  premium  of  twenty-two  and  a  half  per  cent. 
The  facts,  as  appeared  from  a  case  made,  were: 

In  August,  1800,  the  vessel  sailed  on  the  voyage  insured,  and 
arrived  in  safety  at  Golfo  Dulce,  having  earned  freight  to  th» 
amount  of  two  thousand  dollars.     She  then  took  in  a  retun]^ 
cargo  for  Philadelphia,  the  freight  on  which  was  two  thousand 
dollars  more,  and  sailed  on  her  homeward  voyage,  but  was,  oa 
the  very  next  day,  captured  by  a  British  man  of  war,  who  car- 
ried her  into  Belize,  in  the  bay  of  Honduras.     She  remained 
there  some  time,  when  her  crew  were  taken  out  of  her,  and  sh^ 
was  sent,  under  charge  of  a  prize-master,  to  Jamaica  for  trial. 
Whilst  in  possession  of  the  captors,  an  abandonment  was  duly 
made  of  the  vessel,  cargo  and  freight  to  the  respective  under- 
writers.    Those  on  the  vessel  and  cargo  accepted  the  abandon- 
ment of  the  interests  they  had  severally  insured;  but  the  de- 
fendant, who  had  subscribed  the  policy  on  the  freight,  refused. 
The  sloop  and  cargo  were  afterward  proceeded  against  in  the 
admiralty,  and  by  a  decree  acquitted;  but  the  claimants  were 
condemned  in  costs  to  the  captors.     An  appeal  being  taken,  the 
sloop  and  her  cargo  were,  as  was  usual,  ordered  to  be  appraised 
and  restored  to  the  claimants,  on  their  giving  security  to  aooounfe 
for  the  value  in  case  the  sentence  should  be  reversed.     The  ves- 
sel and  cargo  were  therefore  appraised,  and  security  given  by 
two  sureties,  who  took  possession  of  both  and  sent  them  to 
their  correspondents,  Messrs.  EUiston  &  Perot,  of  Philadel- 
phia, in  whose  possession  they  were  at  the  commencement  of 
the  present  action.    The  plaintiff,  however,  on  the  arrival  of  the 
vessel  at  quarantine,  agreed  with  the  underwriters  upon  her  to 
be  substituted  in  their  place,  and  to  defend  the  appeal  at  his 
own  risk  and  expense,  on  their  paying  him  fifty  per  cent.     In 
consequence,  the  money  was  paid  by  the  insurers  on  the  sloop, 
who  executed  a  power  of  authority  to  Davy,  constituting  him 
their  agent  to  defend  the  appeal  in  their  names.    By  virtue  of 
this  authority,  the  plaintiff  had,  on  discharging  the  advances 
and  expenses  on  account  of  the  vessel,  got  possession  of  her  at 
the  time  of  trial,  and  had  received  two  thousand  dollars,  the- 
amount  of  her  return  freight.     It  was  admitted  that  the  pre- 
mium on  the  outward  voyage  only,  would  have  bedn  one-half  of 
that  paid,  and  that  the  decree  of  the  admiralty  court  had  been 
recently  confirmed^  but  without  costs.    A  verdict  being  takea 
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for  two  thousand  two  hundred  and  forty-five  doUais,  it  wa? 
agreed  that  if  the  court  .shall  be  of  opinion  that  the  plaintiff 
was  entitled  as  for  a  total  loss,  the  proportion  of  freight  earned, 
which  the  defendant  might  be  entitled  to,  if  any,  shoxdd  be  de- 
ducted, and  the  account  adjusted.  In  case  it  should  be  thought 
the  plaintiff  should  be  entitled  to  only  a  partial  loss,  the  same 
to  be  in  like  manner  adjusted,  on  such  principles  as  the  court 
might  direct,  with  liberty  to  either  party  to  turn  the  facts  of  the 
case  into  a  special  verdict. 

Hoffman  and  Harison^  for  the  plaintiff.  It  was  contended, 
they  said,  on  the  defendant's  part,  that  the  valuation  was  to  be 
thus  interpreted:  One  thousand  dollars  out,  and  one  thousand 
home;  making  in  the  whole^  the  sum  of  two  thousand  dollars, 
one  thousand  of  which  was  earned  on  the  arrival  at  Qolf  o  Dulce. 
The  plaintiff,  on  the  other  hand,  insisted  that  the  homeward  and 
outward  freight  are  valued  by  the  instrument  at  two  thousand 
dollars  each.  The  amount  of  premium  paid  is  for  two  thousand 
dollars  round.  The  only  case  analogous  to  this,  is  an  insurance 
on  goods  out  and  home,  where  the  valuation  extends  to  both 
voyages. 

The  second  point  will  depend  on  the  right  to  abandon.  The 
insured,  at  the  time  of  making  the  agreement  with  the  under* 
writers  on  the  ship,  had  divested  himself  of  all  his  interest  in 
the  several  subjects  he  had  insured;  and  by  reason  of  the  agree* 
ment  the  plaintiff  became  a  b(ma  fide  purchaser  of  the  under* 
writers'  rights  on  his  vessel.  In  this  capacity,  and  through 
them,  he  received  the  freight  due  to  the  then  owners.  He  now 
applies  to  the  defendant  in  his  own  right,  for  a  loss  on  the  policy » 
as  to  himself.  The  case  states  that  tiie  proportion  of  freight  to 
which  the  defendant  may  be  entitled,  shall  be  deducted  from  the 
amount  of  the  verdict;  but  it  is  not  meant  that  there  shall  be  a 
set-off,  for  that  cannot  exist  after  the  suit  is  begun.  It  is  in- 
troduced for  the  sake  of  giving  the  court  an  opportunity  of  de- 
ciding what  pro  rata  freight  the  defendant  may  be  entitled  to. 
and  up  to  what  time. 

Boyd  amd  Pendleton,  for  the  defendant,  stated  that  the  policy 
being  for  one  entire  risk  out  and  home,  there  could  be  no  ap- 
portionment. As  the  contract  was  entire  when  the  abandon- 
ment was  made,  it  necessarily  transferred  the  outward  freight 
which  had  been  earned.  The  assured,  by  his  agreement  with  the 
underwriters  on  the  ship,  placed  himself  in  his  original  station, 
and  having  received  the  full  freight,  stands,  as  respects  the  de- 
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fendant,  exactly  as  if  the  capture  had  never  taken  place.  In 
Thomp9on  v.  Bov)croft,  4  East,  34,  under  a  siniilar  abandonment 
of  all  the  interests  insured  after  a  capture,  it  was  held  that  the 
insurer  on  freight  might,  after  payment  of  a  total  loss  to  the  in- 
sured, recover  from  him  the  amount  of  freight  which  he  had  re- 
^ceived.  It  is  true,  in  this  case  there  was  an  express  agreement 
to  pay  it  over.  But  whatever  is  received  during  the  voyage  in- 
sured, is,  after  abandonment,  to  be  earned  to  the  credit  of  the 
underwriter:  2  Emerig.  222. 

Kent,  0.  J.,  delivered  the  opinion  of  the  court.  This  is  the 
case  of  a  valued  policy  upon  freight,  and  the  valuation  becomes 
A  veiy  material  fact  in  the  consideration  of  the  cause.  The 
plaintiff  was  owner  of  vessel,  cargo  and  freight,  and  had  them 
;all  fully  insured;  and  the  vessel  being  captured  after  the  return 
voyage  had  commenced,  he  duly  abandoned  all  the  subjects  to 
\their  respective  insurers.  The  insurance  was  for  two  thousand 
dollars  in  value,  of  freight;  and  if,  at  the  time  of  the  total  loss, 
there  was  an  inchoate  right  to  a  freight  to  the  amount  of  the  in- 
surance, the  plaintiff  must  be  entitled  to  recover.  This  principle 
was  fully  established  in  the  cases  of  Montgomery  v.  EggingUm,  3 
T.  B.  362,  and  Thompson  v.  Taylor,  6  Id.  478.  In  the  present 
instance  there  was,  when  the  vessel  was  captured,  an  inchoate 
freight  attached  equal  to  two  thousand  dollars.  There  was  some 
freight  already  earned  when  the  capture  took  place,  but  the 
amount  of  it  becomes  immaterial,  as  the  valuation  in  the  poli<7 
precludes  inquiry  into  the  value;  and  this  valuation  is  to  be  ad- 
hered to,  if  the  case  be  fair  and  honest  between  the  parties,  not- 
withstanding events  in  the  course  of  the  voyage  may  render  the 
loss  even  advantageous  to  the  insured:  Shows  v.  IWcn,  2  East, 
109.  It  is  sufficient  if  there  be  freight  at  risk,  equal  to  the  sum 
insured,  when  the  loss  happens,  and  that  some  freight  has  been 
already  earned  for  the  insured.  If  we  were  to  sustain  an  in- 
quiry into  the  value  of  the  freight,  it  would  be  doing  away  with 
the  effect  of  the  valued  policy. 

Several  objections  have  been  stated  against  the  plaintiff's  right 
of  recovery  in  this  case,  but  it  appears  to  me  that  they  are  ca- 
pable of  a  sufficient  answer.  The  abandonment  of  the  vessel 
took  away  from  the  insurer  on  the  freight  the  spes  reouperandi, 
or  the  chance  of  an  ultimate  recovery  of  the  subject;  because 
as  between  the  insurers  on  the  ship  and  freight  the  claim  of  the 
insurer  on  the  ship  to  the  freight  must  be  admitted  to  prepon- 
derate; and  this  seems  to  have  been  the  opinion  of  Lord  Ellen* 
borough  in  the  recent  case  of  Ihompson  v.  Bowcroft,  4  East,  84^ 
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The  abandonment  of  the  ship  did  not  affect  the  plaintiff's  right 
to  a  proportion  of  the  freight  on  the  return  voyage.  This  was 
so  considered  in  the  case  of  Lenox  v.  Uniied  Irunirance  Company, 
which  was  finally  determined  in  the  court  for  the  correction  of 
exzozB  in  1801;  and  although  the  court  was  diyided  in  that  case, 
and  the  majority  of  the  bench  did  not  concur  in  any  opinion  on 
the  merits  of  the  cause,  we  are  not  now  disposed  to  question 
the  correctness,  and  much  less  the  authority  of  that  decision. 
It  was  determined  in  that  case  that  upon  abandonment  of  the 
TCBsely  the  owner  of  the  freight  being  also  owner  of  the  ship» 
did  not  thereby  abandon  his  freight  in  toto,  but  that  he  retained 
a  certain  part  to  be  apportioned  pro  rata  Uineris^  and,  con- 
sequently, to  be  carried  down  to  the  time  when  the  loss  hap- 
pened. The  insured,  therefore,  upon  the  yessel,  as  between 
him  and  his  insurer,  still  retained  his  right  to  a  ratable  freight^ 
and  if  he  has  had  the  precaution  to  have  his  freight  insured, 
we  do  not  see  why  he  may  not  resort  for  indemnity  to  the  in- 
surer upon  the  freight.  As  long  as  vessel  and  freight  are  re- 
garded in  our  law  as  distinct  subjects  of  insurance,  the  incon- 
venience that  we  have  suggested,  which  falls  upon  the  insurer 
on  freight,  seems  to  be  inevitable.  There  is  in  this  case  con- 
flicting rights,  and  some  one  must  yield.  The  owner  of  ship 
and  freight  is  authorized  to  insure  each  of  them  distinctly,  and 
the  law  must  have  intended  that  each  of  the  policies  shotild 
have  a  fuU  and  effectual  operation,  according  to  the  established 
principles  of  insurance.  It  would  be  to  maintain  a  paradox  to 
contend  that,  by  an  abandonment  of  the  ship  in  such  a  case, 
the  remedy  upon  the  policy  upon  the  freight  was  forever  gone. 
One  contract  cannot  be  destroyed  by  the  operation  of  another 
contract  inter  alios.  The  insurer  upon  freight  must  therefore 
submit  to  a  total  loss  in  every  such  case,  with  the  exception  of 
the  ratable  freight  which  does  not  go  with  the  abandonment. 
The  abandonment  of  the  ship  is  an  act  in  which  he  has  no  di- 
rect concern,  and  his  contract  with  the  assured  contains  no  con- 
trol of  that  act.  The  loss  of  any  chance  of  recovery  of  freight 
is  a  consequence  incidental  merely  to  the  abandonment  of  the 
ship,  and  arises  from  meeting  with  the  paramount  claims  of  the 
insurer  on  the  ship,  and  he  must  be  left  to  provide  against  it  by 
some  special  contract  with  the  insured,  as  was  done  in  the  casa 
of  Thompson  v.  Bowcroft. 

Another  objection  to  the  recovery  in  this  case  is,  that  freight 
to  the  amount  of  two  thousand  dollars  had  already,  during  the 
course  of  the  same  voyage,  been  earned  and  received  by  tlie 
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plaintifiF.  But  the  present  insurance  was  not  upon  the  totality 
of  freight  for  the  whole  Tojage,  bat  upon  so  much  freight  in 
that  voyage  as  would  amount  to  two  thousand  dollars.  The 
observation,  therefore,  of  2  Emerig.  222,  does  not  apply,  when 
he  says  that  the  freight  received  by  the  insured  in  the  course  of 
the  circuitous  voyage  is  received  on  account  of  the  insurer,  if 
by  perils  an  abandonment  becomes  necessaiy.  The  author  is 
there  speaking  of  insurances  upon  the  whole  subject  for  an  en- 
tire voyage.  The  present  case  is  analogous  to  that  cited  in  2 
Yalin,  87,  and  2  Emerig.  39,  40,  in  which  one  caused  an  in- 
surance to  be  made  to  the  amount  of  one  thousand  livres  upon 
goods  on  board  a  vessel  from  America  to  Marseilles.  The  ves- 
eel  sailed  with  a  cargo  to  the  amount  of  three  thousand  livres, 
and  discharged  two-thirds  thereof  at  Cadiz,  leaving  goods  on 
board  for  the  remainder  of  the  voyage  to  the  amount  of  the 
insurance.  'It  is  the  opinion  of  these  authors^  and  the  same  is 
confirmed  by  Pothier,  that  the  policy  was  not  thereby  reduced 
two-thirds  in  value,  but  operated  still  upon  all  the  catgo  on 
board  to  the  amount  of  the  one  thousand  livres.  To  apportion 
the  loss  and  gain  in  this  case,  so  as  to  make  the  gain  of  one 
moiety  of  the  outward  freight  inure  to  the  insurer,  and  the  loss 
of  one  moiety  of  the  homeward  freight  to  fall  upon  the  insured, 
wotdd  be  an  arbitrary  rule,  and  wotdd  not  give  the  plaintiff  hia 
just  indemnity.  It  would  be  changing  the  legal  operation  of 
this  contract,  and  making  it  an  insurance  of  one  moiety  only  of 
the  outward,  and  one  moiety  of  the  homeward  freight,  instead 
of  an  insurance  to  the  amount  of  the  valuation  on  so  much 
freight  pending,  when  the  loss  arose.  The  payment  of  the 
double  premium  is  a  pretty  sure  index  to  the  intent  of  the  par- 
ties,  that  the  policy  should  attach  on  the  outward  or  homeward 
freight,  according  to  events.  The  policy  was  to  be  valid  and 
operative  as  long  as  there  was  aliment  to  keep  it  alive. 

With  respect  to  the  subsequent  contract  between  the  plaintiff 
and  the  insurer  on  the  vessel,  it  appears  to  us  not  to  have  any 
influence  on  the  present  demand.  It  was  not  a  waiver  of  the 
abandonment,  but  a  fair  repurchase  of  the  right  of  redemption 
of  the  vessel,  for  a  valuable  consideration,  and  we  think  the 
present  question  ought  to  be  decided  in  the  same  manner  as  if 
no  such  contract  and  substitution  had  taken  place.  The  aban- 
donment had  been  accepted,  and  the  right  of  property  in  the 
vessel  absolutely  vested  in  the  insurer. 

Our  opinion  accordingly  is,  that  the  plaintiff  is  entitled  to 
recover  as  for  a  total  loss,  subject,  nevertheless,  to  a  deductioa 
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of  the  small  ratable  freight  which  did  not  pass  with  the 
abandonment  of  the  ship,  to  be  adjusted  according  to  the  prin- 
ciples established  in  the  case  of  Lenox  t.  The  United  Insurance 
'Company,  and  such  is  the  decision  of  the  court. 

LiVDrosTON,  J.,  haying  been  concerned,  gave  no  opinion. 

Judgment  for  the  plaintiff  for  a  total  loss. 


The  principal  point  raised  in  this  case  is  thas  stated  in  2  Phillips  on  In- 
«uTance,  sea  120^:  "Suppose  the  voyage  to  have  intennediate  stages  at 
which  freight  np  to  the  time  is  earned,  and  heoomes  dne,  independently  of 
the  circomstance  of  the  vessel's  arriving  at  subsequent  stages;  and  the 
freight  of  the  whole  voyage  is  valued  in  gross.  Is  this  a  valuation  of  the 
amount  of  all  the  freights,  or  of  the  amount  of  each  severally?"  He  cites 
this  case  as  supporting  the  latter  view.  Parsons,  citing  this  case,  thus  pre- 
cents  the  question:  *'If  the  freight  be  valued  at  a  certain  sum  at  and  from 
the  home  port  to  a  foreign  port,  and  at  and  from  that  port  to  the  home  port, 
and  the  vessel  arrives  safely  out,  and  there  earns  and  receives  a  freight 
equal  to  the  whole  valuation,  and  is  lost  on  her  return  to  the  home  port, 
the  freight  on  which  return  voyage  would  have  been  the  same  that  it  was 
on  the  voyage  out,  it  is  obvious  that  there  are  two  ways  in  which  the  loss 
might  be  adjusted.  One  would  be  to  consider  the  valuation  as  appUcabla 
to  the  whole  voyage;  then  half  the  valuation  would  have  been  earned,  and 
the  insurers  would  be  liable  only  for  the  other  half.  The  other  way  would 
he  to  consider  that  the  valuation  applied  first  to  the  voyage  out,  and  then  to 
the  voyage  home;  and  then  as  the  whole  freight  home  was  lost,  the  insoren 
would  have  been  liable  for  the  whole  amount  In  a  case  presenting  pre- 
4amlj  this  question,  the  court  adopted  the  latter  view:"  1  Marine  huL  276. 


Stevens  v.  The  Columbian  Ins.  Ga 

[3  OAims.  43.] 

Pouor  ON  Freight— Amount  Recovered.— (Jnder  an  open  policy  on 
freight,  the  gross  amount  is  on  a  total  loss,  the  amount  to  be  recovered, 
without  being  subject  to  a  deduction  for  expenses  of  wages  and  pro* 
▼laions. 

AonoN  on  an  open  policy  of  insurance  for  the  recovery  of 
dxteen  thousand  dollars  on  the  freight,  by  charter  party,  of 
the  ship  Swan,  from  Havana  to  New  York.  A  total  loss  and 
the  plaintiff's  right  to  a  verdict  were  admitted;  but  the  defend- 
ants contended  that  as  the  plaintiff  would,  had  the  vessel 
arrived  safe,  hwe  necessarily  been  put  to  the  expense  of  wages 
and  provisions,  though  the  whole  freight  would  have  been  due, 
so  in  the  case  of  a  total  loss,  the  amount  of  these  wages  and 
provisions  was  what  the  insurers  were  entitled  to  deduct 

The  jury,  bj  consent,  found  for  the  full  sum  mentioned  ia 
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the  policy;  and  the  question  now  raised  for  the  determination 
of  the  court  is,  whether  the  plaintiff  ought  to  recover  the  gioaa 
amount  as  subscribed  for  in  the  policy,  a  specific  proportion 
only,  or  the  actual  net  freight  after  maldng  the  deduction  in- 
sisted on. 

D.  B.  and  T.  L.  Ogden^  for  the  plaintiff,  insisted  that  freight 
was  the  compensation  paid  to  the  owner  of  the  vessel  at  the 
termination  of  the  voyage  for  the  use  of  the  ship,  that  in  thia 
ease  it  was  the  amount  specified  in  the  charter  party,  and  that 
sum  was  the  subject  of  the  insurance  in  the  policy  on  which  the 
action  is  brought;  that  it  was  a  general  principle,  wherever  the 
right  to  freight  has  commenced,  the  whole  is  due:  ShaioeT. 
FdUm,  2  East,  109;  Thompson  v.  Ihyhr,  6  T.  B.  478,  held  that» 
as  the  right  to  freight,  though  inchoate,  had  commenced,  the 
underwriter  was  bound  to  pay  all  that  the  insured  would  have 
received  had  the  accident  not  occurred. 

Pendleton^  for  the  defendant,  contended  that  the  contract  of 
insurance  being  one  of  indemnity,  the  compensation  must  be  no 
more  than  the  injury  actually  sustained:  2  Marsh.  629;  2 
Emerig.  221;  that  had  the  voyage  been  concluded,  the  freight 
would  have  been  nothing  more  than  the  surplus  after  paying 
wages  and  provisions;  and  that  the  insurer  ought  to  pay  ne 
more  than  the  insured  would  have  received;  that  in  an  open 
policy,  freight  means  "  the  actual  net  freight."  Millar,  247; 
and  Leaventoorth  v.  Delafidd  {ante,  201)  adopts  the  same  prin- 
ciple; that  in  the  case  of  ThompBon  v.  Ihylor,  the  policy  waa 
valued;  therefore  the  arguments  deduced  from  it  do  not  apply. 

By  Court,  Thompson,  J.  We  think  the  assured  is  entitled  to 
recover  the  gross  amount  of  freight.  Although  indemnity  ia 
the  leading  object  of  insurance,  it  is  not  always  the  criterion  by 
which  to  ascertain  the  amount  of  the  loss.  In  an  open  policy 
on  goods,  the  rule  by  which  to  estimate  a  total  loss  is  the  invoice 
price  and  all  duties  and  expenses  till  they  are  put  on  board,  to* 
gether  with  the  premium  of  insurance.  After  a  long  voyage, 
and  when  the  goods  had  almost  readied  a  profitable  market,  it 
might  with  plausibility  be  urged  that  the  above  rule  would  not 
afford  an  indemnity;  but  to  depart  from  it,  however  reasonable 
and  just  it  might  appear  in  some  cases,  would  lead  to  endless- 
uncertainty  and  litigation.  So  likewise  in  an  open  policy  on  a. 
vessel,  her  value  at  the  time  she  sails  with  the  expense  of  her 
outfit  and  premium  is  the  rule  by  which  to  estimate  a  total  loss. 
It  has  frequently  with  great  propriety  been  said  that  in  mattera 
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of  commerce  the  plainest  and  simplest  rales  are  always  best. 
They  are  easily  learned  and  easily  obtained,  and  do  not  depend 
on  any  snbtleties  and  niceties.  No  general  role  giving  a  spe* 
eific  proportion  of  the  freight  could  with  jnstice  be  adopted. 
It  would  operate  unequally  by  reason  of  the  great^  diversity  in 
the  distance  and  expense  of  voyages;  and  to  adopt  the  net 
amount  of  freight  as  the  rule,  would  lead  to  much  litigation  and 
uncertainty  respecting  the  deductions  to  be  made.  But  to  take 
the  gross  amount  of  freight  as  the  rule  of  damages  would  be 
equal,  simple,  and  easily  ascertained.  Mr.  Justice  Lawrence, 
in  the  case  of  8hawe  v.  FsUon,  says:  The  period  to  look  to  in 
order  to  ascertain  the  value  of  the  subject-matter  of  insurance 
is  when  the  vessel  sails,  and  not  the  state  of  the  thing  at  the 
time  the  total  loss  happens.  The  case  of  Thompson  v.  Taylor 
may  be  considered  in  some  manner  as  illustratiTe  of  the  prac- 
tice in  England  on  this  subject.  Some  doubts  have  been  raised 
whether  that  was  an  open  or  a  valued  policy.  We  think,  how- 
ever, that  it  is  pretty  evident  it  was  an  open  policy.  Park,  page 
86  a  (he  was  counsel  in  the  cause),  in  his  report  of  the  case  ex- 
pressly BO  states  it,  and  although  it  might  be  inferred  from  the 
statement  of  the  case  by  Dumford  and  East  that  it  was  a  val- 
ued policy,  yet  it  is  alleged  in  the  arguments  of  counsel  to  have 
been  an  open  policy,  and  that  circumstance  is  made  the  basis  of 
some  of  their  reasoning.  The  question  there  was  whether  the 
assured's  right  to  freight  had  commenced,  the  vessel  being 
under  a  charter  party  to  sail  from  London  to  Teneriffe  and  there 
take  in  her  cargo,  as  she  had  been  captiured  before  her  arrival 
at  Teneriffe  before  taking  any  of  her  cargo  on  board.  The 
court  determined  that  there  was  an  inchoate  right  to  freight  the 
instant  the  vessel  sailed  from  London,  and  the  assured  recov- 
ered the  gross  amount  of  the  freight  stipulated  in  the  charter 
parly.  In  that  case  we  hear  nothing  respecting  deductions, 
although  the  vessel  had  performed  only  a  very  small  part  of  her 
voyage.  Had  the  practice  in  England  warranted  such  a  claim 
it  would  doubtiess  have  been  made.  Upon  the  whole,  we  think 
to  take  the  gross  amount  of  freight  as  the  measure  of  damages 
is  the  least  exceptionable  rule,  and  most  in  unison  with  the  ac- 
knowledged principles  adopted  in  analogous  cases,  and  not 
altogether  without  authority  to  support  it.  The  opinion  of  the 
court,  therefore,  is  that  the  plaintiff  have  judgment  upon  the 
verdict  of  the  juzy  acAArding  to  the  stipulation  in  the  case. 
Judgment  for  plaintift. 
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Smedes  v.  Hooohtalino. 

[3  Oabom,  48.] 

Reootebt  beyond  Penalty  in  Bond.— Where  the  oondition  of  a  bond 
for  the  payment  of  money  is  broken,  interest  maybe  recovered,  though 
it  exceeds  the  penalty  in  the  bond;  and  a  recoveiy  in  such  cases  de- 
pends upon  principles  of  law,  and  is  not  subject  to  the  arbitraiy  dis- 
cretion of  a  jury. 

Action  brought  in  October,  1802,  on  a  bond,  dated  fourth 
June,  1776,  conditioned  for  the  payment  of  two  hundred 
pounds,  with  interest  at  four  per  cent.,  on  the  fourth  of  June, 
1777. 

The  defendant  pleaded  payment,  and  relied  on  the  presump- 
tion  of  law  arising  from  lapse  of  time. 

On  the  trial  no  evidence  was  adduced  of  the  payment  of  any 
interest  on  the  bond;  and  from  the  testimony  of  a  mesne  assignee 
who  had  been  released  by  the  plaintiff,  it  appeared  that,  upon 
the  division  of  the  obligee's  estate,  the  bond  had  been  taken,  as 
a  part  of  her  share,  by  the  mother  of  the  obligor,  and  at  his 
request,  because  ''  he  then  should  never  have  to  pay  it;"  and 
that  the  mother  had  declared  she  *^  had  nothing  against  the 
obligor,"  but  did  not  give  him  a  discharge  through  fear  of  her 
daughters.  It  was,  however,  shown  that  in  the  same  year  in 
which  the  mother  made  the  above  declaration,  a  demand  of  pay- 
ment was  made  upon  the  obligor,  who  then  acknowledged  the 
bond  to  be  due,  and  apologized  for  having  suffered  it  to  remain 
so  long. 

Upon  this  testimony,  the  jury  found  for  the  plaintiff.  But  a 
question  then  arose  whether  the  interest  could  be  calculated  be- 
yond the  penalty,  and  a  verdict  was  taken  for  the  full  amount, 
with  an  agreement  to  reduce  it  in  case  the  court  should  be  oi 
opinion  that  it  could  not;  but  no  new  trial  to  be  granted  on  thai 
account. 

Kent,  C.  J.  This  case  is  submitted  without  argument.  On  l 
review  of  all  the  decisions  on  this  subject,  the  court  think  this 
rule  ought  to  be  adopted,  that  interest  is  recoverable  beyond 
the  penalty  of  the  bond.  But  that  the  recovery  depends  on 
principles  of  law,  and  is  not  an  arbitrary  ad  libiihm  discretion 
of  a  jury.  In  the  present  instance,  we  are  of  opinion  that  it  if 
due,  and  therefore  the  verdict  to  remain  unaltered. 

Judgment  for  the  plaintiff. 

This  caf  e  'will  he  instructive  when  taken  in  connection  with  Oraham  % 
Biekham,  1  Am.  Dec  328,  and  the  note  thereto. 
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Pelton  v.  Ward. 

[8  OAXm,  78.] 

TVoBDB  AcnONABLB  IK  Slandeb.— Saying  to  another:  **Yoa  iwoteio 
a  lie,  for  which  yon  now  stand  indicted,"  is  actionable. 

Plsadiko  in  Action  of  Slandeb. — If,  in  an  action  for  slander,  aooont 
be  inBnfficient,  and  the  declaration  do  not  contain  any  introductoiy 
matter  or  eoUoqmum  by  reference  to  which  the  chaige  can  be  made  cer- 
tain, the  defect  in  the  count  cannot  be  overcome  by  a  justification  and 
confession  of  the  words  in  bar. 

Action  for  slanderous  words  spoken  of  the  plaintiff,  which 
came  before  the  conrt  on  a  motion  in  arrest  of  judgment. 

The  declaration  consisted  of  nine  counts.  The  first,  second 
and  third  charged  the  defendant  with  saying:  '*  You  swore 
false."  The  fourth,  fifth  and  sixth  with  saying:  "You  swore  to 
a  damned  lie,  and  you  knew  it."  The  seventh,  eighth  and 
ninth  with  saying:  "You  swore  to  a  damned  lie,  and  you  knew 
it,  for  which  you  now  stand  indicted,"  with  an  innuendo  that 
the  plaintiff  had  committed  willful  perjuzy. 

The  defendant  pleaded,  to  all  the  counts,  not  guilty,  and  in 
l)ar  a  justification  that  before  a  court  of  oyer  and  terminer  the 
plaintiff  falsely  swore  that  a  part  of  a  store  remained  on  iha 
^ound  where  it  had  formerly  stood,  and  had  not  been  removed, 
when,  in  fact,  no  part  of  the  store,  at  the  time  of  the  plaintiff's 
awearing,  remained  there,  for  which  an  indictment  was  found 
against  him.  Replication,  de  injuria  sua  propria,  absque  tali 
causa,  and  issues  joined  thereon.  Verdict  was  found  for  the 
{>laintiff  on  all  the  pleas,  which,  however,  was  entered  only  on 
the  last  three  counts,  the  others  being  oonf  esaedly  bad,  and  en- 
tire damages  assessed. 

Caines,  for  the  defendant,  contended  that  the  action  was  not 
maintainable.  False  swearing  in  itself  is  not  indictable,  and 
the  addition,  "  for  which  you  now  stand  indicted,"  does  not 
make  the  act  more  criminal,  as  a  man  may  be  indicted  and  yet 
be  innocent:  Bayly  v.  Churrington,  Cro.  Eliz.  279;  Steward  v. 
Bishop,  Hob.  177.  There  is  no  allegation  which  imputes  a 
crime,  and  the  innuendo  will  not  supply  the  deficiency,  its  office 
being  merely  to  designate:  James  v.  Builech,  4  Bep.  17;  Our- 
neth  v.  Derry,  8  Lev.  166;  EdU  v.  Scholefidd,  6  T.  B.  691; 
Brumrig  v.  Hanger,  Hard.  151.  This  then  is  defect  in  sub- 
stance which  is  not  helped  by  pleading  over:  Doctor  Bonham's 
ease,  8  Bep.  120  b;  Badcock  v.  Atkins,  Cro.  EUz.  416;  nor  is  it 
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helped  bj  the  Terdict:  BusfUon  t.  AfpinaU,  Doug.  679.  Entire 
damages  have  been  asaesaed  on  seTeral  iaaues,  "which  ia  bad: 
mU  T.  Lewis,  1  Balk.  188;  Bedd  and  Moore's  case,  1  Leon  171; 
lill.  Ent.  428. 

Ebnt,  0.  J.  The  laat  point  ia  aettled  by  a  case  in  6  Bur- 
rows. It  waa  formerly  the  practice  to  enter  separate  damage* 
on  each  issue,  but  this  was  found  inconvenient,  and  in  this 
court  they  have  been  uniformly  entered  as  in  the  present  case. 
As  to  the  words  used,  they  must  be  taken  in  the  same  sense  as 
in  common  parlance  they  would  be  received.  The  doctrine  of 
mUiori  sensu  has  long  been  exploded.  No  man  but  would  in- 
terpret the  expression  in  the  declaration  aa  conveying  a  dhaige 
of  perjury. 

EmoU,  for  the  plaintiff,  urged  that  the  allegation  of  being 
forsworn  followed  by  the  same  expression  aa  in  this  case  waa  held 
actionable  in  OUbert  v.  Bod,  8  Bulst.  804;  that  if  it  were  other- 
wise,  the  pleading  and  verdict  would  make  it  good:  Drake  y. 
Corderay,  Sir  W.  Jones,  807;  Cro.  Car.  288;  Tuhe  and  Candies 
Case,  cited  in  OAome  v.  Brooke,  Alleyn,  7. 

By  Court,  Spbngeb,  J.  The  first  inquiry  will  naturally  relate 
to  the  charge  in  the  three  last  counts.  The  office  of  an  innuendo 
is  to  contain  and  design  the  person  who  was  named  in  certain 
(allegations)  before.  "  It  cannot  alter  the  matter  or  sense  of  the 
words  themselves."  It  cannot  extend  the  words  by  an  imagina- 
tion of  an  intent  not  apparent  by  any  precedent  words  to  which 
the  ionuendo  should  refer;  "  in  effect  it  stands  in  lieu  of  aproe- 
dictum,"  This  doctrine  is  laid  down  in  the  case  of  James  v. 
BiUlech,  4  Bep.  17,  and  has  been  the  received  law  ever  since. 
In  the  case  of  Oldham  v.  Feake,  2  W.  BL  961,  it  is  decided  that 
an  innuendo  cannot  introduce  new  matter,  but  may  ascertain  the 
meaning  of  the  old.  In  that  case  the  declaration  stated  a  coUo- 
quium  concerning  the  death  of  Daniel  Dolly;  the  words  were, 
"You  are  a  bad  man,  and  I  am  thoroughly  convinced  you  are 
guilty  (meaniDg  of  the  murder  of  the  said  Dolly),  and  rather 
than  you  should  want  a  hangman,  I  would  be  your  executioner/' 
The  court  held  that  the  word  **  death"  must  be  understood  to 
mean  ''  murder,"  because  it  was  such  a  death  as  the  plaintiff 
might  be  liable  to  be  hanged  for.  This  authority  bears  strong 
analogy  to  the  present  case.  The  words  chaige  the  plaintiff 
with  swearing  knowingly  to  a  "  damned  lie,  for  which  he  stood 
indicted."  The  words  in  this  instance  can  mean  nothing  less 
than  pexjuiy;  for  it  was  an  allegation  that  the  plaintiff  hat- 
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knowioglj  sworL  to  such  a  lie  as  rendered  him  obnoxious  to  an 
indictment,  which  could  only  be  for  perjuiy.  If  the  innuendo 
vfaa  not  true,  it  was  competent  to  the  juiy  to  say  so;  but  they 
haTe  affirmed  it  on  grounds  which  strike  me  as  substantial. 

The  plaintifiPs  counsel  has  called  in  to  his  aid  the  plea  of  jus- 
tification, as  rendering  the  intent  to  charge  perjury  dear  and 
certain;  and  there  are  authorities  which  seem  to  sanction  a  ref- 
erence to  a  plea  with  that  Tiew;  but  I  cannot  accede  to  the 
doctrine.  The  case  of  Babcochy,  Atkins,  Cro.  Eliz.  416,  appears 
to  me  to  be  most  consistent  with  principle.  The  court  here  held 
that  the  declaration,  which  was  insufficient  in  substance,  could 
not  be  helped  by  the  plea.  The  question  in  that  case  was,  as  to 
the  certainty  of  the  person  slandered,  and  the  plea  justified  the 
irords,  and  still  the  declaration  was  held  bad.  The  plaintiff,  to 
sustain  an  action,  must  have  a  complete  right  to  bring  it  at  its 
commencement.  But,  on  the  former  ground,  my  opinion  is, 
that  the  defendant  take  nothing  by  his  motion.  I  think  the 
pleadings  in  this  case  highly  censurable.  Instead  of  one  plea 
of  justification  to  all  the  counts,  there  are  the  same  pleas  to 
each  count.  There  are  also  nine  counts  for  substantially  the 
same  words,  and  a  special  replication  to  each  of  the  pleas.  The 
attorneys  on  both  sides  are  in  fault,  and  in  the  taxation  of 
costs  the  plaintiff  ought  to  be  allowed  for  only  two  of  his  counts, 
and  one  replication;  and  the  defendant's  attorney,  as  against 
his  dient,  to  be  allowed  but  for  one  of  his  special  pleas. 

EsHT,  0.  J.    I  concur  in  the  opinion  deliTered. 

liXTiHesioH,  J.,  was  of  opinion  that  judgment  should  be  ar* 
tested. 

Tbompson,  J.,  not  having  heard  the  aiguiBGit,  give  noopiaioii. 

ToMPKom,  J.,  had  been  concerned. 

Motion  denied. 

aeetfaeoMof  A9atev.BMa(«M^  IH). 
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Staats  v.  Ten  Eyck's  Executors. 

[8  GAnxs,  IIL] 

Damages  for  Breach  of  Covenants  in  Deed.  —  In  an  action  for  a 
breach  of  covenants  of  seisin  and  qniet  enjoyment,  the  measnie  of 
damages,  in  case  of  eviction,  is  the  value  of  the  land  at  the  time  of 
sale,  represented  by  the  consideration  paid,  with  interest  thereon,  from 
the  time  the  plaintiff  loses  the  mesne  profits. 

Recovery  of  Costs.  —The  damages  will  include  the  costs  which  the 
plaintiff  sustained  in  the  action  of  eviction,  but  not  the  costs  of  the 
action  for  mesne  profits. 

Action  upon  the  covenants  in  a  deed*  The  facts  were:  On 
the  seventh  of  January,  1793,  the  testator,  Barent  Ten  Ejck, 
by  indenture  of  release,  in  consideration  of  seven  hundred 
pounds,  granted,  bargained,  and  sold  to  the  plaintiff,  and  one 
Dudley  Walsh,  in  fee,  two  lots  of  ground  in  the  city  of  Albany, 
covenanting,  *'That  he,  the  grantor,  was  the  true  and  lawful 
owner;  that  he  was  lawfully  and  rightfully  seised,  in  his  own 
right,  of  a  good  and  indefeasible  estate  of  inheritance  in  the 
premises;  that  he  had  full  power  to  sell  in  fee-simple,  and  that 
the  grantees  should  forever  peaceably  hold  and  enjoy  the  prem- 
ises without  the  interruption  of  eviction  or  any  person  what* 
ever,  lawfully  claiming  the  same."  In  May  following,  Walsh, 
for  a  valuable  consideration,  conveyed  his  moiety  of  these  lota 
to  Staats,  who,  on  the  thirtieth  October,  1802,  after  due  posses- 
sion, by  lease  and  release,  granted  one  of  them  to  Margaret 
Chim  in  fee,  and  covenanted  to  warrant  and  defend  her  in  the 
peaceable  possession  thereof.  In  August,  1803,  ejectment  waa 
brought  against  Margaret  Chim,  in  which  a  judgment  was  ob- 
tained for  a  moiety  of  the  lot  sold  to  her,  execution  sued  out, 
anfl  this  followed  by  a  recovery  in  an  action  for  the  mesne 
profits.  The  value  of  the  lot,  from  the  moiety  of  which  Mar- 
garet Chim  was  thus  evicted,  was,  at  the  time  of  the  sale  by 
Ten  Eyck,  three  hundred  pounds,  which  was  the  consideration 
paid  for  it.  Margaret  Chim  then  brought  her  action  f^ainst 
the  plaintiff,  and  recovered  for  the  moiety  she  had  lost. 

Upon  these  facts,  which  were  submitted  without  argument, 
the  following  questions  were  raised  for  the  determination  of 
court:  1.  Whether  the  plaintiff  was  entitled,  under  the  cove- 
nants in  Ten  Eyck's  release,  to  recover  any  more  than  a  moiety 
of  the  consideration  money  paid  for  the  lot  from  which  Mar^ 
garet  Chim  was  evicted;  2.  Whether  the  interest  of  that  con- 
sideration, and  the  increased  value  of  the  premises  from  the 
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date  of  the  deed  to  Margaret  Ghim,  ought  to  be  added;  3. 
Whether  the  plaintifiF  was  entitled  to  any  reimbursement  for  the 
costs  and  damages  he  had  sustained  by  the  eviction  and  recov- 
eries before  mentioned. 

Kent,  C.  J.  This  case  resolves  itself  into  these  two  points  for 
inquiry:  1.  Whether,  upon  the  covenants,  the  plaintiff  be  en- 
titled to  recover  the  value  of  the  moiety  of  one  lot  at  the  time 
of  eviction,  or  only  at  the  time  of  the  purchase,  and  to  be 
ascertained  by  the  consideration  given;  2.  If  the  latter  be  the 
rule  of  damages,  then  whether  the  plaintiff  be  also  entiUed  to 
recover  interest  upon  the  purchase  money,  and  the  costs  of  the 
eviction. 

1.  There  are  two  covenants  contained  in  the  deed;  the  one, 
that  the  testator  was  seised  in  fee,  and  had  good  right  to  con* 
vey;  the  other,  that  the  grantee  should  hold  the  land  free  from 
any  lawful  disturbance  or  eviction.  The  present  case  does  not 
state  distincUy  whether  the  eviction  was  founded  upon  an  abso- 
lute titie  to  a  moiety  of  one  lot,  or  upon  some  temporary  incum- 
brance. But  I  conclude  from  the  manner  of  stating  the  ques- 
tions, and  so  I  shall  assume  the  fact  to  be,  that  the  testator  was 
not  seised  of  the  moiety  so  recovered  when  he  made  the  convey- 
ance, and  had  no  right  to  convey  it.  The  last  covenant  cannot 
then,  in  this  case,  have  any  greater  operation  than  the  first, 
and  I  shall  consider  the  question  as  if  it  depended  upon  the 
first  covenant  merely. 

At  common  law,  upon  a  writ  of  uarrarUia  chariae,  the  de- 
mandant recovered  in  compensation  only  the  value  for  the  land 
at  the  time  of  the  warranty  made;  and  although  the  land  had 
become  of  increased  value  afterward,  by  the  discovery  of  a 
mine,  or  by  buildings,  or  otherwise,  yet  the  warrantor  was  not 
to  render  in  value  according  to  the  then  state  of  things,  but  aa 
the  land  was  when  the  warranty  was  made:  Bro.  Abr.  tit. 
Voucher,  pi.  69;  Id.  tit.  Becouver  in  Yalue,  pi.  59;  22  Yin. 
144-6;  Tb.  pi.  1,  2, 9;  Up.  pi.  1, 2,  3;  1  Beeves'  Eng.  Law,  448. 
This  recompense  in  value,  on  excambium,  as  it  was  anciently 
termed,  consisted  of  lands  of  the  warrantor,  or  which  his  heir 
inherited  from  him,  of  equal  value  with  the  land  from  which 
the  feoffee  was  evicted:  Glanville,  1,  3c,  4;  Bracton,  384 a,  b. 
That  this  was  the  ancient  and  uniform  rule  of  the  English  law 
is  a  point,  as  I  apprehend,  not  to  be  questioned;  yet,  in  the 
early  ages  of  the  feudal  law  on  the  continent,  as  it  appears, 
Feudorum,  lib.  2,  tit.  25,  the  lord  was  bound  to  recompense 
his  vassal  on  eviction,  with  other  lands  equal  to  the  value  of 
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the  feud  at  the  time  of  eviction:  **feudum  restUtiat  ejudem  CBStir 
maiionia  quod  erat  tempore  rei  a^udicaias."  But  there  is  no  evi- 
dence that  this  rule  ever  prevailed  in  England;  .nor  do  I  find  in 
anj  case  that  the  law  has  been  altered  since  the  introduction  of 
personal  covenants,  to  the  disuse  of  the  ancient  wairantj. 
These  covenants  have  been  preferable,  because  they  secure  a 
more  easj,  certain  and  effectual  recovery.  But  the  change  in 
the  remedy  did  not  affect  the  established  measure  of  compensa- 
tion, nor  are  we  at  liberty  now  to  substitute  a  new  rule  of 
damages  from  mere  speculative  reasoning,  and  that,  too,  of 
doubtful  solidity.  In  warranties  upon  the  sale  of  chattels  the 
law  is  the  same  as  upon  the  sale  of  lands,  and  the  buyer  re- 
covers back  only  the  original  price:  1  H.  BL  17.  This  is  also 
the  rule  in  Scotland  as  to  chattels:  1  Ersk.  206.  Our  law  pre- 
serves in  all  its  branches  symmetry  and  harmony  upon  this 
subject.  In  the  modem  case  of  Hureau  v.  ThamhiU,  2  W.  BL 
1078,  the  court  of  king's  bench  laid  down  this  doctrine,  that  upon 
a  contract  for  a  purchase  of  land,  if  the  title  prove  bad,  and  the 
vendor  is  without  fraud  incapable  of  making  a  good  one,  the 
purchaser  is  not  entitled  to  damages  for  the  fancied  goodneoa 
of  his  bargain.  The  return  of  the  deposit  money  with  interest 
and  costs  was  all  that  was  to  be  expected. 

Upon  the  sale  of  lands  the  purchaser  usually  examines  HbB 
titles  for  himself,  and  in  case  of  good  faith  between  the  parties, 
and  of  such  cases  only  I  now  speak,  the  seller  discloses  hia 
proofs  and  knowledge  of  the  title.  The  want  of  title  is,  there- 
fore, usually  a  case  of  mutual  error,  and  it  would  be  ruinous 
and  oppressive  to  make  the  seller  respond  for  any  accidental  or 
extraordinary  rise  in  the  value  of  the  land.  Still  more  burden- 
some would  the  rule  seem  to  be  if  that  rise  was  owing  to  the 
taste,  fortune  or  luxury  of  the  purchaser.  No  man  would  ven- 
ture to  sell  an  acre  of  ground  to  a  wealthy  purchaser  without 
the  hazard  of  absolute  ruin.  The  hardship  of  this  doctrine  has 
been  ably  exposed  by  Lord  Eames,  in  his  examination  of  a  de- 
cision in  the  Scotch  law,  that  the  vendor  was  bound  to  pay 
according  to  the  increased  value  of  the  land:  1  Eames  Eq. 
284-303;  1  Ersk.  206. 

If  the  question  was  now  res  iniegra,  and  we  were  in  search  of 
a  fit  rule  for  the  occasion,  I  know  of  none  less  exceptionable 
than  the  one  already  established.  By  the  dvil  law,  the  seller 
was  bound  to  restore  the  value  of  the  subject  at  the  time  of 
eviction,  but  if  the  thing  had  been  from  any  cause  sunk  below 
its  original  price,  the  seller  was  entitled  to  avail  himself  of  this. 
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«nd  pay  no  more  than  the  thing  was  worth;  for  the  Roman  law, 
with  its  usual  and  admirable  equity,  made  the  rule  equal  and 
impartial  in  its  operation.  It  did  not  force  the  seller  to  bear 
the  risk  of  the  rise  of  the  commodity  without  also  taking  his 
<;bance  of  its  fall:  Dig.  Ub.  21,  tit.  2,  1,  78;  Id.  1,  66,  s.  3;  Id. 
1,  64,  s.  1.  So  far  the  rule  in  that  law  appeared  at  least  clear 
4Uid  consistent,  but,  with  respect  to  beneficial  improTcments 
made  by  the  purchaser,  the  decisions  in  the  code  and  pandects 
sn  jarring  and  inconsistent  with  each  other,  and  betray  evident 
perplexity  on  this  difficult  question:  Dig.  lib.  19,  tit.  1, 46,  s.  1; 
Ood.  lib.  8,  tit.  45, 1  q,  and  Peresdus  thereon.  The  more  just 
opinion  seems  to  be  that  the  claimant  himself,  and  not  the 
«eller,  ought  to  pay  for  them,  for  nemo  d^)et  Jocuptetari  aUena 
jaehtra,  and  this  rule  has,  according  to  Lord  Hardwicke,  been 
seTeral  times  adopted  and  applied  by  the  English  court  of 
ehancecy :  Eaei  India  Cwnpany  v.  Vincent,  2  Atk.  38.  While  on 
this  question,  I  hope  it  may  not  be  deemed  altogether  imperti- 
nent to  observe  that  in  the  late  digest  of  the  Hindoo  law,  com« 
piled  under  the  auspices  of  Sir  William  Jones,  the  question  be- 
fore us  is  stated  and  solved  with  a  precision  at  least  equal  to 
that  in  the  Boman  code,  and  it  is  in  exact  conformity  with  the 
JiBgliah  law.  On  a  sale  declared  void  by  the  judge,  for  the 
want  of  ownership,  the  seller  is  to  pay  the  price  to  the  buyer. 
Jbid  what  price  ?  asks  the  Hindoo  commentator.  Is  it  the  price 
actually  received,  or  the  present  value  of  the  thing?  The 
answer  is,  the  price  for  which  it  was  sold;  the  price  agreed  on 
at  the  time  of  the  sale,  and  received  by  the  seller;  and  this  price 
fihall  be  recovered,  although  the  value  may  have  been  dimin- 
ished: 1  Oolebrook's  Digest,  478,  479.  Before  I  conclude  this 
head,  I  ought  to  observe  that  in  the  present  case  it  does  not  ap- 
pear that  any  beneficial  improvements  have  been  made  upon  the 
premises  since  the  purchase  by  the  plaintiff,  and  although  some 
of  my  observations  have  been  more  general  than  the  predse 
facts  in  the  case  required,  yet  the  opinion  of  the  court  is  not 
intended  to  be  given,  or  to  reach  beyond  the  case  before  us. 

2.  The  next  point  arising  in  this  case  is,  whether  the  plaintiff 
is  entitled  to  recover  interest  upon  the  purchase  money  and  the 
oosts  of  eviction.  It  is  evident  that  originally  the  vendee  re- 
•eovered  only  what  was  deemed  equivalent  to  the  purchase 
money,  without  interest;  for  he  recovered  other  lands  equal 
only  in  value  to  the  lands  sold  at  the  time  of  the  sale.  The  rule 
would  have  been  the  sai^e  at  this  day,  had  not  the  action  for 
mesne  profits  been  introduced,  which  takes  away  from  the  pur- 

Am.  Dm.  Vol.  n— IT 
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chaser  the  intermediate  profits  of  the  land.  As  long  as  he  was 
permitted  to  reap  the  rents  and  profits,  they  formed  a  just  com- 
pensation for  the  use  of  this  money.  Whether  the  action  for 
mesne  profits  has  not  been  carried  too  far  in  oar  law  by  extend- 
ing it  to  all  cases,  instead  of  confining  it  to  a  mala  Jide  posses- 
don,  it  is  now  too  late  to  inquire.  I  should  have  strong  doubts, 
at  least,  upon  the  present  rule  if  the  question  was  new,  but  con- 
sidering it  as  the  established  rule  that  the  action  for  mesne 
profits  lies  generally,  I  am  of  opinion  that  the  seller  is  aa 
generally  bound  to  answer  for  the  interest  of  the  purchase 
money,  and  that  the  interest  ought  to  be  commensurate,  in 
point  of  time,  with  the  legal  claim  to  the  mesne  profits.  This 
right  to  interest  rests  on  very  plain  principles.  The  vendor  has 
the  use  of  the  purchase  money,  and  the  Tsndee  loses  the  equiva- 
lent by  the  loss  of  the  mesne  profits.  The  interest  ought  to 
commence  from  the  time  of  the  loss  of  the  mesne  profits.  Thai 
time  is  not  specifically  stated  in  the  present  case,  and  the  pre- 
sumption is  that  they  were  recovered  from  the  date  of  the 
plaintiffs  purchase,  and  from  that  time,  I  think,  the  interest 
ought  to  be  calculated  on  the  consideration  sum. 

As  to  the  costs  of  suit  attending  the  eviction  stated  in  the  case, 
it  is  very  clear  that  the  defendants  are  responsible  under  the 
covenant,  for  the  testator  was  bound  to  defend  and  protect  the 
plaintiff  and  his  assigns  in  the  title  he  had  conveyed.  At 
common  law  he  might  have  been  vouched  to  come  in,  and  then 
substituted  as  a  real  defendant  in  the  suit.  But  the  defendants 
are  not  answerable  for  the  costs  of  the  suit  for  mesne  profits, 
as  there  the  testator  was  not  bound  to  defend.  My  opinion, 
accordingly,  is,  that  the  plaintiff  in  the  present  case  is  entitled 
to  recover  the  consideration  paid  for  the  moiety  of  the  lot 
evicted,  together  with  interest  thereon  from  the  date  of  the 
purchase,  and  the  costs  of  suit  in  ejectment  for  the  recovery  of 
the  same. 

The  other  judges  concurred. 
Judgment  for  the  plaintiff. 

See  the  case  of  Hwtfofrd  ▼.  Wright,  1  Am.  Dec  8,  and  the  note  thereto^ 
where  the  same  subject  is  consideied.    In  the  note  it  is  shown  that  thia 
case  is  a  leading  one,  and  the  role  as  to  the  measnre  ol  damages  laid  down 
here  is  that  generally  adopted.  Reealso  for  a  similar  point:  Drmrp  v.  iSTbi— 
i«0y,  1  Am.  Dec.  701 
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Van  Rauoh  v.  Van  Arsdaln. 

(8  OAJins,  154.] 
DlBGHABaB    UVBSR   INSOLVENT    LAW   OF    ANOTHEB    STAT&— The  di»- 

cihaige  under  the  iiuolvent  hiw  of  one  state  is  no  har  to  a  suit  in  an- 
other by  a  citizen  of  the  latter  for  a  debt  contracted  within  it,  and  who 
has  not  in  any  degree  come  in  under  the  proceedings  of  the  insolvent 
law  of  the  former  state. 

AsBTncpsiT  by  the  indorsee  against  the  indorser  of  a  promis- 
Bory  note  made  in  Bhode  Island  and  indorsed  to  the  plaintiff, 
then  and  since  a  resident  of  New  York  state  by  the  defendant, 
who  at  the  time  of  the  indorsement  was  in  New  York,  but  was 
then  and  since  a  resident  of  Pennsylvania,  under  the  insolvent 
laws  of  which  state  he  was  discharged  in  March,  1805.  He  did 
not  include  this  indorsement  in  the  list  of  his  debts.  The  cause 
was  at  issue  long  previous  to  his  discharge. 

The  question  submitted  was  whether  the  defendant  could  avail 
himself  of  the  discharge  in  Pennsylvania  as  a  bar  to  the  present 
action. 

Kent,  C.  J.  This  question  arose  in  the  case  of  Oeorge  B.  Eweri 
V.  William  CouUhard,  which  was  decided  in  this  court  in  Janu- 
ary term,  1795;  the  plaintiff  there  was  a  citizen  of  this  state, 
and  the  debt  was  contracted  here;  the  defendant  was  a  citizen  of 
Pennsylvania,  and  pleaded  a  discharge  under  the  insolvent  act 
of  that  state,  and  the  plea  was  overruled.  Upon  the  authority 
of  that  decision  we  are  of  opinion  that  the  discharge  stated  in 
the  case  before  us  is  no  bar,  and  that  the  plaintiff  is  entitled  to 
judgment.  We  give  no  opinion  as  to  the  operation  of  such 
a  discharge  if  the  parties  had  been  citizens  of  Pennsylvania,  or 
if  the  debt  had  been  contracted  there;  or  if  the  plaintiff  had 
given  his  assent  to  the  proceedings  under  the  insolvent  law,  or 
accepted  any  dividend  of  the  defendant's  estate;  but  confining 
ourselves  to  the  case  before  us,  and  to  the  antecedent  decision, 
we  declare  only  that  a  discharge  under  the  insolvent  act  of  an- 
other state  will  not  take  away  the  right  of  a  citizen  of  this 
state  to  sue  here  upon  a  contract  made  here,  and  which  is  bind- 
uig  by  our  laws. 

LivisasTON,  J.  Supposing  this  question  to  be  res  itUeffra  here 
(which  must  also  have  been  the  understanding  of  the  counsel  of 
both  parties),  I  had  formed  an  opinion  and  assigned  my  reasons 
at  considerable  length  in  favor  of  the  defendant;  having  no 
doubt  after  a  veiy  careful  examination  of  the  subject  that  a 
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cessio  bonorum  under  the  laws  of  a  state  where  the  debtor  has 
his  permanent  domicile,  ought  to  operate  as  a  discharge  from  his 
creditors  in  every  part  of  the  world.  To  this  opinion,  which  is 
the  result  of  much  reflection  and  research,  I  still  adhere;  but 
being  recently  informed  that  a  different  decision  has  been  made 
by  this  court  in  the  case  mentioned  by  the  chief  justice,  I  do 
not  think  myself  at  liberty  to  dissent  from  the  judgment  jusi 
rendered. 

Judgment  for  the  plaintiff. 


PsNNT  V.  Ths  New  Yobk  Insubanos  Gompant. 

[tOumtlM.] 
SZFKHSBB  DURIHO  EMBABQO  NOT  SUBJBCT  OF    GBNBRAL  AVXBAOX. — 

The  chaiterer  of  a  ship  at  ao  much  per  month  cannot,  on  an  inraianoe 
on  his  cugo,  rocover  expenses  occasioned  during  an  embaigo;  such  noi 
being  the  subject  of  a  general  avera^  and  not  embraced  by  the  tenna 
of  the  policy. 

AssuMPsrr  on  a  policy  of  insurance  on  a  cargo  valued  at  four 
thousand  dollars.  The  vessel  was  chartered  to  the  plaintifib  for 
the  voyage  insured,  at  four  hundred  dollars  per  month.  The 
day  after  her  homeward  cargo  was  taken  in,  an  embaigo  was 
laid,  lasting  two  months  and  six  days,  at  the  end  of  whidi  time 
she  sailed  on  her  return  voyage.  While  on  her  return  the 
assured,  not  having  learned  of  the  removal  of  the  embargOy 
made  their  abandonment,  which  was  not  accepted,  and  shortly 
after  the  vessel  safely  arrived. 

The  plaintiffs  originally  claimed  for  a  total  loss  and  sixteen 
himdred  dollars  for  four  months'  hire  of  the  vessel  from  first 
commencing  to  load  until  her  return,  including  her  detention 
under  the  embargo;  and  a  verdict  was  taken  for  theplaintifb 
upon  an  account  stated,  subject  to  the  opinion  of  the  court. 
But  learning  of  the  decision  in  the  case  of  Church  v.  Bedienl  el 
cl.  (see  note  infra),  they  gave  up  their  claim  to  recover  as  for  a 
total  loss,  yet  contended  that  they  were  entitled  to  compensa- 
tion  to  the  amount  paid  under  the  charter  par^  during  the 
embargo. 

Golden^  for  the  plaintiffs. 
Sarison,  for  the  defendant. 

By  Court,  Lxvinoston,  J.  The  subject  insnzed  not  being 
abandoned  imtil  it  was  in  safety,  that  is,  until  three  days  after 


Aug.  1805.]     Pennt  v.  New  York  Ins.  Co.  261 

{he  embargo  was  removed,  the  plaintiffs,  although  ignorant  of 
its  liberation,  cannot  consistently  with  the  judgment  of  the 
court  for  the  correction  of  errors  in  Church  v.  BedwrU,  et  al.  re- 
cover as  for  a  total  loss;  nor  can  we  on  the  facts  here  disdosed, 
ascertain  what  is  due  to  them  for  a  partial  loss,  admitting  a  de- 
mand of  that  bind  to  be  well  founded.  If  entitled  to  anything, 
it  is  to  the  defendant's  proportion  of  a  general  contribution 
toward  reimbursing  them  for  a  sum  which,  as  owners  of  the  cargo, 
they  paid  in  consequence  of  certain  extraordinary  expenses  that 
accrued  during  the  embargo;  but  to  make  a  calculation,  we 
should  know  the  value  of  doop,  freight  and  cargo.  This  not 
appearing,  it  is  impossible  so  to  modify  the  verdict  as  to  do 
complete  justice.  If  this  cannot  be  done,  it  is  said  that  as  this 
suit  was  brought  in  consequence  of  a  former  judgment  rendered 
by  this  court,  which  has  since  been  reversed,  the  parties  should 
be  permitted  to  go  to  a  new  trial  to  ascertain  the  value  of  these 
different  subjects,  and  the  extent  of  the  defendant's  liability  on 
the  principle  of  a  general  contribution.  This  is  reasonable,  and 
I  should  readily  accede  to  it  were  the  defendants  chargeable 
with  anything  on  this  policy;  but  thinking  otherwise,  it  is  our 
duly  to  arrest  the  suit  here,  and  not  expose  them  to  the  expense 
of  further  litigation.  It  seems  to  have  been  conceded  on  the 
aigument,  that  the  plaintiffs,  having  contracted  for  freight  by 
the  month,  were  bound  to  pay  even  for  the  time  the  vessel  was 
embargoed.  This  may  be  so;  but  I  am  inclined  to  think  that  a 
detention  of  this  kind,  by  a  foreign  prince,  suspends  the  con- 
tract, whether  freight  be  payable  for  the  whole  voyage,  or  by 
the  month.  Demurrage  is  certainly  not  payable  during  such 
restraints,  and  Pothier,  K*.  85,  tom.  2,  p.  399,  in  his  treatise  on 
charter-parties,  says,  expressly,  that  **  the  owner  of  a  vessel 
hired  by  the  montti  is  not  entitled  to  freight  during  an  em« 
bargo."  Without,  however,  deciding  a  point  which  has  not 
been  made,  and  admitting  the  sum  thus  paid  to  have  been  justly 
due,  the  defendants  cannot  be  called  on  to  refund  any  part  of 
it  This  will  necessarily  lead  to  an  inquiiy,  whether  the  ex* 
penaes  arising  out  of  a  state  of  embargo  are  to  be  defrayed  by 
common  conMbutions,  or  whether  they  be  subjects  to  a  particu-^ 
lar  average.  That  they  are  of  the  latter  description  has  been 
decided,  after  solemn  argument,  by  the  whole  court  of  king's 
bench,  in  the  case  of  Eobertson  v.  Ewer,  1  T.  B.  127,  where  it 
was  held  that  wages  and  provisions,  during  an  embai^o,  were 
not  covered  by  a  policy  on  the  ship.  This  may  be  supposed  in« 
consistent  with  our  decision  in  the  case  of  Leavenworth  v.  Dela* 
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Jield  (ante  201),  and  therefore  as  not  forming  a  rule  in  the  prech  | 

ent  case.  But  the  two  decisions  are  perfectly  reconcilable; 
otherwise  for  the  sake  of  uniformity,  the  latter  should  be  fol« 
lowed,  unless  manifestly  incorrect,  however  respectable  the 
other  may  be.  There  is  an  evident  distinction  between  a  de- 
tention by  capture  and  an  embargo.  In  the  former  case,  the 
charter-party  is  dissolved,  and  the  captain  (who  is  generally 
agent  of  all  parties,  to  act  for  the  best  under  eveiy  misfortune), 
reclaims  both  vessel  and  cargo,  and  without  being  under  con- 
tract, or  obliged  so  to  do,  retains  the  crew,  for  the  purpose  of 
preventing  an  entire  loss,  and  pursuing  the  voyage,  if  the  prop- 
erty  be  acquitted;  whereas,  he  might  dismiss  them  at  once,  and 
the  underwriter  be  called  on  for  a  total  loss.  The  expenses, 
therefore,  incurred  by  a  claim  of  this  nature,  being  evidently  for 
the  general  benefit,  if  not  impliedly  at  the  general  request,  and 
not  the  effect  of  previous  stipulation  or  contract,  which  is  at  an 
end  by  the  capture,  it  is  but  reasonable  they  should  be  defrayed 
in  the  same  way.  Bicard,  in  his  treatise  on  the  Commerce  of 
Amsterdam,  assigns  nearly  the  same  reason  for  mal^g  a  gen- 
<eral  average  of  wages  in  case  of  capture,  and  a  particular  aver- 
fige  of  them  during  an  embargo:  P.  279.  '*  The  wages  of  a 
ship,''  says  he  "detained  by  an  order  of  state,  shall  not  be 
brought  into  general  average  as  in  case  of  capture;  because,  in 
the  latter  case,  the  crew  remain  to  take  care  of  the  vessel  whilst 
she  is  reclaiming,  and  these  charges  are  occasioned  with  the 
sole  view  of  preserving  the  ship  and  cargo  for  the  proprietors; 
but  there  is  no  room  for  such  pretense  in  the  case  of  an  embaigo; 
as  the  sovereign  who  lays  it  neither  claims  the  ship  or  cargo, 
but  only  for  political  reasons  prevents  their  immediate  depart- 
ure: Therefore,  it  cannot  be  said  that  the  ship's  company  re- 
mained on  board  to  prevent  an  entire  loss."  The  French  ordi- 
nance declares  that  such  chaiges,  during  an  embargo,  shall  be 
reputed  as  general  average,  if  the  vessel  be  hired  by  the  month, 
but  if  freighted  by  the  voyage,  they  shall  be  borne  by  her  alone. 
Pothier,  in  his  treatise  above  referred  to,  assigns  a  reason  for 
this  distinction,  which  is  not  very  satisfactory,  and  therefore,  I 
shall  not  repeat  it.  From  Emerigon,  vol.  1,  631,  we  also  learn 
that  there  are  foreign  writers,  although  there  be  a  diversity  of 
opinion  among  them,  who  hold  all  expenses  consequential  on 
an  embargo  as  particular  averages.  In  this  way,  a  person  who 
has  insured  one  species  of  property  can  never  be  called  on  to 
make  good  a  particular  damage  which  may  have  happened  to 
another,  nor  exposed  to  a  loss  not  within  the  risk  which  he  has 
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aflsamed.  On  what  pretense,  then,  can  an  owner  of  a  cargo  call 
on  its  underwriter  to  make  good  any  extra  freight  he  may  have 
paid  for  the  carriage  of  it?  He  does  not  undertake  that  the 
Toyage  shall  be  short  or  interrupted,  but  only  that  goods  shall 
eventually  arrive  safe;  and  whether  the  transportation  cost  more 
or  less,  is  a  matter  with  which  he  has  nothing  to  do.  Whether 
the  vessel  encounter  a  tempest,  or  be  embargoed  in  her  way 
(if  no  abandonment  be  made  during  the  detention),  is  to  him  of 
no  consequence,  so  that  the  goods  finally  arrive,  as  was  the  case 
here,  without  damage,  at  their  destined  port.  I  am,  therefore, 
for  adopting  the  English  rule  in  the  case  of  an  embargo,  not  on 
the  ground  of  authority,  the  decision  being  posterior  to  the 
revolution,  but  as  the  most  reasonable;  the  most  conformable 
to  the  understanding  of  the  different  classes  of  underwriters; 
the  best  calculated  to  prevent  confusion  and  embarrassment,  and 
the  most  likely  to  throw  upon  each  the  loss  which  the  particular 
subject  insured  by  him  has  sustained.  Whether,  therefore,  the 
present  plaintiffs  were  liable  for  freight  or  not  during  the  em- 
bargo, my  opinion  is,  that  they  have  no  claim  on  the  defendants, 
who  underwrote  their  goods,  for  any  part  of  it,  and  that  judg« 
ment  be  rendered  accordingly. 
Judgment  for  the  defendants. 


The  facts  in  the  case  of  Chureh  v.  BtdiaU^  1  Games'  Caa.  21,  were:  The 
policy  was  efliected  on  the  ship  for  five  thousand  dollars.  She  was  captored 
en  the  nineteenth  of  January,  acquitted  on  the  twentieth  of  Februaiy,  and 
restored  to  the  captain  with  freight  amounting  to  two  thousand  dollars. 
He  then  refitted  and  repaired  her  at  an  expense  of  only  eight  hundred  dol- 
lars, and  proceeded  on  his  voyage.  On  the  fifth  of  March  the  insured,  not 
knowing  of  the  restoration,  abandoned  as  for  a  total  loss.  When  the  case 
was  tri^,  Raddiff,  J.,  charged,  that  as  the  insurer  on  the  fifth  of  March, 
when  the  abandonment  was  made,  was  ignorant  of  the  fact  of  restoration, 
he  had  a  right  to  abandon  and  claim  for  a  total  loss.  On  an  appeal  to  the 
court  of  errors  it  was  decided  that  the  insured,  although  ignorant  of  the 
fact  of  restoration,  could  not  recover  for  a  total  loss,  and  was  only  entitled 
to  recover  according  to  the  final  events.  Lansing,  chancellor,  delivering 
the  opinion  of  the  court,  said:  "In  most  occasions  of  maritime  insurances* 
the  remoteness  of  the  owners  from  the  subjects  insured  effectually  pre- 
cludes from  a  direct  personal  agency  in  its  management,  on  the  spot  to 
which  it  may  be  conveyed,  by  any  of  the  incalculable  variety  of  incidents 
to  which  this  species  of  adventure  is  so  pre-eminently  exposed.  To  obviate 
some  of  the  inconveniencies  arising  from  this  circumstance,  they  are  some- 
times permitted  to  act  upon  the  best  information  they  are  able  to  acquire 
of  the  actual  situation  of  the  subject  insured,  and  to  make  such  informa- 
tion the  basis  of  the  rights  they  intend  to  assert,  in  consequence  of  the 
occurrence  of  any  of  those  accidents,  which  in  their  effect  produce  either 
a  technical  or  an  actual  total  loss.  But  certainly,  if  the  information  is 
either  totally  unfounded  or  materially  variant  from  the  truth,  it  would  ba 
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a  fitxange  position  to  maintain  tbat  its  resemblance  slionld  be  preleired  to- 
the  truth  itself.  If  the  insurers  and  insured  had  been  at  the  port  to  whid^ 
the  captors  canied  the  brig,  an  abandonment,  nnder  all  the  circumstanoe» 
of  this  case,  could  not  have  been  permitted;  for  at  the  time  it  was  made 
the  vessel  was  restored  and  prosecuting  its  destined  voyage.  From  the- 
mere  act  of  abandonment  no  positive  right  can  be  derived  to  the  insured, 
unless  it  be  combined  with  a  total  Ion;  for  if  tha  losa  ahould,  in  the  final 
0vent»  prove  an  avenge  instead  of  a  total  loes»  the  act  of  abandonment, 
would  be  nngaioiy.'* 


PtsRSON  V.  Post. 

[8  <Uini»  17S.] 

Pbofikit  Dff  Wild  Animals.— Pursuit  alone  gives  no  lig^  of  pwperty 
in  ^niiwiA^lti  ferm  neUurcB;  and  an  action  will  not  lie  against  a  man  for 
killing  and  taking  an  animal  of  this  kind,  punned  by  and  in  view  of 
the  person  who  first  found,  started,  pursued,  and  was  on  the  point  of 
taking  it. 

Sake,  how  Aoquiseix — Occupancy  in  wild  animals  can  be  acquired  only 
by  possession,  but  thia  possession  does  not  imply  actual  bodily  seizure, 
but  there  must  be  some  actual  dominion  over  the  animals,  as  ensnaring 
them,  or  by  other  such  means  which  will  prevent  their  escape. 

Tbispasb  on  the  case  commenced  in  the  justice's  court  by  the 
present  defendant.  The  declaration  stated  that  Post,  while 
hunting,  chasing,  and  pursuing  a  fox  with  his  dogs,  and  whea 
in  view  of  the  animal,  Pierson,  knowing  the  fox  was  so  hunted 
and  pursued,  did,  in  sight  of  Post,  kill  and  carry  it  off.  A 
verdict  was  rendered  in  favor  of  the  plaintiff  below;  whereupon 
the  defendant  sued  out  a  certiorari^  assigning  as  error  that  the 
declaration  and  the  matters  therein  stated  were  not  sufficient 
to  maintain  the  action. 

Sanford,  for  the  present  plaintiff,  contended  that  Post  had  no 
right  in  the  fox  which  could  be  the  subject  of  an  injury;  thai 
animals  feros  naturcB  belong  to  no  one,  and  to  create  a  titie  ia 
such  an  animal  occupancy  is  indispensable:  2  Bl.  Com.  408; 
that  a  taking  was  necessary,  and  even  then  the  natural  liberty 
may  be  regained:  Just.  lib.  2,  tit.  1,  s.  12;  nor  will  wounding 
give  a  right  of  property  iif  an  animal  not  reclaimed:  Id.  s.  13; 
Fleta,  b.  8,  p.  175;  Braoton,  b.  2,  c.  1,  p.  86. 

Golden,  for  the  defendant,  insisted  that  manucaption  was  not 
the  only  occupancy  that  would  give  a  right  of  property  in  ani- 
mals fercB  naluroe :  Puffendorf  's  Law  of  Nature  and  Nations^ 
b.  4,  c.  4,  s.  6,  n.  6,  by  Barbeyrac;  Id.  s.  2,  n.  2;  Id.  s.  7,  n.  2. 
Any  continued  act  which  declares  the  intention  of  exclusively 
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appropriating  the  animal  is  equivalent  to  occupancy.  Pursuit 
is  Buch  an  act,  and  while  it  is  kept  up,  ought  to  be  respected 
as  much  as  manucaption  itself. 

By  Court,  Toxfkihs,  J.  This  cause  comes  before  us  on  a 
return  to  a  certiorari  directed  to  one  of  the  justices  of  Queen's 
county.  The  question  submitted  by  the  counsel  in  this  cause 
for  our  determination  is,  whether  Lodowick  Post,  by  the  pursuit 
with  his  hounds  in  the  manner  alleged  in  his  declaration, 
acquired  such  a  right  to  or  property  in  the  fox,  as  will  sustain 
an  action  against  Pierson  for  killing  and  taking  him  away. 
The  cause  was  argued  with  much  ability  by  the  counsel  on 
both  sides,  and  presents  for  our  decision  a  novel  and  nice  ques- 
tion. It  is  admitted  that  a  fox  is  an  smmBlfercB  ncUurw,  and 
that  property  in  such  animals  is  acquired  by  occupancy  only. 
These  admissions  narrow  the  discussion  to  the  simple  question 
of  what  acts  amount  to  occupancy,  applied  to  acquiring  right 
to  wild  animals. 

If  we  have  recourse  to  the  ancient  writers  upon  general  prin* 
dples  of  law,  ihe  judgment  below  is  obviously  erroneous: 
Justinian's  Institutes,  lib.  2,  tit.  1,  s.  13,  and  Eleta,  lib.  8,  o.  2,  p. 
175,  adopt  the  principle  that  pursuit  alone  vests  no  property 
or  right  in  the  huntsman;  and  that  even  pursuit,  accompanied 
with  wounding,  is  equally  ineffectual  for  that  purpose,  unless 
the  animal  be  actually  taken.  The  same  principle  is  recognized 
by  Bracton,  lib.  2,  c.  1,  p.  8.  Puffendorf ,  lib.  4,  c.  6,  s.  2  and 
10,  defines  occupancy  of  beasts /6rc&  natures ^  to  be. the  actual 
corporal  possession  of  them,  and  Bynkershock  is  cited  as  coin* 
ciding  in  this  definition.  It  is  indeed  with  hesitation  that 
Puffendorf  affirms  that  a  wild  beast  mortally  wounded,  or 
greatly  maimed,  cannot  be  fairly  intercepted  by  another, 
whilst  the  pursuit  of  the  person  infiicting  the  wound  continues. 
The  foregoing  authorities  are  decisive  to  show  that  mere  pur- 
suit gave  Post  no  legal  right  to  the  fox,  but  that  he  became  the 
property  of  Pierson,  who  intercepted  and  killed  him. 

It,  therefore,  only  remains  to  inquire  whether  there  are  any 
contrary  principles  or  authorities  to  be  found  in  other  books, 
which  ought  to  induce  a  different  decision.  Most  of  the  cases 
which  have  occurred  in  England,  relating  to  property  in  wild 
animals,  have  either  been  discussed  and  decided  upon  the  prin- 
ciples of  their  positive  statute  regulations,  or  have  arisen  be- 
tween the  huntsman  and  the  owner  of  the  land  upon  which 
beasts  fercB  natures  have  been  apprehended;  the  former  claim- 
ing them  by  title  of  occupancy,  and  the  latter  ratione  soli.    Lit* 
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Ue  aatisfactoiy  aid  can,  therefore,  be  derived  from  the  English 
reports. 

Barbeyrac,  in  his  notes  on  Puffendorf ,  does  not  accede  to  the 
definition  of  occupancy  by  the  latter,  but  on  the  contrary  aflSrms 
that  actual  bodily  seisure  is  not,  in  all  cases,  necessary  to  con- 
stitute possession  of  wild  animals.  He  does  not,  howcTcr, 
describe  the  acts  which,  according  to  his  ideas,  will  amount  to 
an  appropriation  of  such  animals  to  private  use,  so  as  to  exclude 
the  claims  of  all  other  persons,  by  title  of  occupancy,  to  the 
same  animals;  and  he  is  far  from  averring  that  pursuit  alone  is 
sufficient  for  that  purpose.  To  a  certain  extent,  and  so  far  as 
Barbeyrac  appears  to  me  to  go,  his  objections  to  Puffendorf  's 
definition  of  occupancy  are  reasonable  and  correct.  That  is  to 
say,  that  actual  bodily  seizure  is  not  indispensable  to  acquire 
right  to  or  possession  of  wild  beasts;  but  that,  on  the  contrazy, 
the  mortal  wounding  of  such  beasts,  by  one  not  abandoning 
his  pursuit,  may,  with  the  utmost  propriety,  be  deemed  pos- 
session of  him;  since  thereby  the  pursuer  ma^ests  an  unequiv- 
ocal intention  of  appropriating  the  animal  to  his  individual 
use,  has  deprived  him  of  his  natural  liberty,  and  brought  him 
within  his  certain  control.  So  also  incompassing  and  securing 
such  animals  with  nets  and  toils,  or  otherwise  intercepting 
them  in  such  a  manner  as  to  deprive  them  of  their  natural  lib- 
erty, and  render  escape  impossible,  may  justly  be  deemed  to 
give  possession  of  them  to  those  persons  who,  by  their  industry 
and  labor,  have  used  such  means  of  apprehending  them.  Bar- 
beyrac seems  to  have  adopted  and  had  in  view  in  his  notes  the 
more  accurate  opinion  of  Qrotius  with  respect  to  occupancy. 
That  celebrated  author,  lib.  2,  c.  8,  s.  8,  p.  809,  speaking  of  oc- 
cupancy, proceeds  thus:  ''  ReqwirUur  atiiem  corpordtia  quaedam  ; 
possessio  ad  dominium  adipiscendum  ;  atque  ideo,  vtdneraase  non 
sufficU."  But  in  the  following  section  he  explains  and  qualifies 
this  definition  of  occupancy:  '*  Sed  possessio  iUa  potest  non  solia 
manibuSf  sed  insirumeniia,  ui  decipulis,  raivbus^  laqueis  dum  duo 
adsini;  primum  ui  ipsa  inatrumenta  sint  in  nostra  poiesiale,  deinde 
ui  fera^  ita  inclusa  sU  ut  exire  inde  nequeat,"  This  qualification 
embraces  the  full  extent  of  Barbeyrac's  objection  to  Puffen- 
dorf s  definition,  and  allows  as  great  a  latitude  to  acquiring 
property  by  occupancy,  as  can  reasonably  be  inferred  from  the 
words  or  ideas  expressed  by  Barbeyrac  in  his  notes.  The  case 
now  under  consideration  is  one  of  mere  pursuit,  and  presents 
no  circumstances  or  acts  which  can  bring  it  within  the  defini- 
tion of  occupancy  by  Puffendorf  or  Grotius,  or  the  ideas  of 
Barbeyrac  upon  that  subject. 
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The  case  cited  from  11  Mod.  74-130, 1  think  clearly  distin" 
^nishable  from  the  present;  inasmuch  as  there  the  action  was 
for  maliciously  hindering  and  disturbing  the  plaintiff  in  the  ex- 
ercise and  enjoyment  of  a  private  franchise;  and  ^n  the  report 
of  the  same  case,  3  Salk.  9,  Holt,  C.  J.,  states  that  the  ducks 
were  in  the  plaintiff's  decoy  pond,  and  so  in  his  possession,  from 
which  it  is  obrious  the  court  laid  much  stress  in  their  opinion 
upon  the  plaintiff's  possession  of  the  ducks,  ratione  soli. 

We  are  the  more  readily  inclined  to  confine  possession  or 
occupancy  of  beasts  ferw  naiuras  within  the  limits  prescribed 
by  the  learned  authors  above  cited,  for  the  sake  of  certainty  and 
preserving  peace  and  order  in  society.  If  the  first  seeing,  start- 
ing or  pursuing  such  animals  without  having  so  wounded,  cir- 
cumvented or  ensnared  them  so  as  to  deprive  them  of  their 
natural  liberty  and  subject  them  to  the  control  of  their  pur- 
suer, should  afford  the  basis  of  actions  against  others  for  inter- 
cepting and  killing  them,  it  would  prove  a  fertile  source  of  quar- 
rels and  litigation.  However  uncourteous  or  unkind  the  conduct 
of  Pierson  toward  Post  in  this  instance  may  have  been,  yet  his 
act  was  productive  of  no  injury  or  damage  for  which  a  l^gal 
remedy  can  be  applied.  We  are  of  opinion  the  judgment  below 
was  erroneous  and  ought  to  be  reversed. 

LiviNasTON,  J.,  gave  a  dissenting  opinion. 

Judgment  reversed. 

Citing  this  case,  Kent,  2  Com.  349,  says:  "  It  was  held  by  the  Saprame 
Court  of  New  York,  in  Pierton  v.  Poti,  the  pursuit  alone  gave  no  property 
in  animals  fera  ncUunz,  Almost  all  the  jurists  on  general  jurisprudence 
agree  that  the  animal  must  have  been  brought  within  the  power  of  the  pur- 
suer before  the  property  in  the  animal  vests.  Actual  taking  may  not  in  all 
cases  be  requisite,  but  all  agree  that  mere  pursuit  without  bringing  the 
animal  within  the  power  of  the  party  is  not  sufficient.  The  possession 
must  be  so  far  established  by  the  aid  of  nets,  snares,  or  other  means,  that 
the  animal  cannot  escape.  It  was  accordingly  held  in  the  case  just  men- 
tioned, that  an  action  would  not  lie  against  a  person  for  killing  and  taking 
a  fox  which  had  been  pursued  by  another  and  was  then  actually  in  view  of 
the  person  who  had  originally  found,  started  and  chased  it.  The  mere 
pursuit  and  being  in  view  of  the  animal  did  not  create  a  property  because 
no  possession  had  been  acquired;  and  the  same  doctrine  was  afterward  do* 
clared  in  the  case  of  Buster  v.  Newkirk,  20  Johns.  75.'* 

This  case  is  also  cited  in  1  Schouler  on  Pers.  Prop.  SO.  The  Civil  Code  of 
California,  sec  656,  provides:  "Animals  wild  by  nature  are  the  subjects 
of  ownership  while  Uving  only  when  on  the  land  of  the  person  claiming 
them,  or  when  tamed,  or  taken  or  held  in  possession,  or  disabled  and  im« 
mediately  pursued." 
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HOLLINGSWORTH  V.  NaPIER. 

[8  Oimt.  183.] 

Right  op  Btoppaoe  in  Transitu.— A  vendor  delivered  to  tlie  vendee  » 
bill  of  parcels  for  goods  lying  in  a  public  store,  together  with  an  order 
on  the  store-keeper  for  their  deliveiy;  it  was  held  that  the  vendor  had 
not  the  right  ot  stoppage  in  transitu  against  a  person  purchasing  5oims 
Jide  for  a  valnable  consideration. 

FjBAUD  in  8als. — ^Though  there  be  some  suspicions  drcnmstances  attend* 
ing  the  purchase  and  transfer  of  property,  yet  if  they  have  been  fairly 
snbmitted  to  a  jury,  the  court  will  not  infer  there  was  any  fraud  so  a» 
to  warrant  a  new  triaL 

Tboybb  to  recover  the  value  of  ten  bales  of  cotton.  Thefaots 
appeared  as  follows:  The  defendant  had  sold  the  cotton,  then 
in  a  public  store,  to  one  Eonworthy^  for  cash  payable  on  deUv* 
eiy,  and  had  made  a  bill  of  parcels,  which  was  marked  "  cash '' 
in  the  margin,  but  contained  no  receipt  for  the  money.  ThLs, 
with  an  order  on  the  store-keeper  for  the  cotton,  had  been  given 
to  Sinworthy  by  the  defendant  or  his  clerk.  Eonworthy ,  without 
paying  ior  the  articles  or  taking  possession  of  them,  sold  the  bill 
of  parcels  and  order  to  the  plaintiff,  at  the  same  price  for  which 
they  had  been  bought  from  defendant,  and  took  the  consideration 
part  in  cash  and  the  residue  in  a  check  borrowed  from  one  Peter 
Hyde.  Hollingsworth  went  to  the  quarantine  ground  the  next 
day,  but  at  a  time  too  late  for  shipping  the  goods  that  night,  re- 
ceived the  cotton  upon  the  order,  paid  the  storage,  marked  the 
bales  with  his  initials^  and  then  returned  them  to  the  public  store. 
The  following  morning,  the  defendant  took  the  cotton  from  the 
store-keeper  and  sold  it.  The  judge  charged  the  jury  that  the 
order  to  the  store-keeper  was  a  delivery;  whereupon  verdict  was 
found  for  the  plaintiff. 

A  motion  was  made  to  set  aside  the  verdict,  as  contrary  to 
laWy  and  on  the  ground  of  having  newly  discovered  that  no 
person  by  the  name  of  Peter  Hyde  had  any  account  with  either 
of  the  New  York  banks,  and  that  the  cotton  had  been  obtained 
from  defendant  in  consequence  of  a  plan  between  Hollings- 
worth and  Kinworthy,  by  which  the  latter  transferred  the  cot- 
ton to  the  former  to  satisfy  a  long-existing  debt,  without  any 
consideration  passing  at  the  time  of  the  pretended  sale. 


Cainea  and  Harison^  for  the  defendant,  contended  that  the 
facts  in  the  case  warranted  a  presumption  of  fraud.  There  was 
no  legal  right  in  Kinworthy,  either  by  payment  or  taking  pos- 
session, and  he  could  transfer  none  to  the  plaintiff,  who  claimed 
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hj  virtue  of  the  order  to  the  store-keeper.  This  order,  not  be« 
ing  negotiable,  is  subject  to  all  the  equities  that  might  have 
been  urged  against  Einworthj;  and  the  right  of  stoppage  in 
4ran9iiu  existed  in  full  force:  Cowper  v.  Andrews^  Hob.  41; 
BurghaU  t.  Howard,  1  H.  Bl.  866  n;  Openhein  t.  Bussell,  8  B.  ft 
P.  49. 

Woods  and  Eofman,  for  the  plaintiff,  argued  that  fraud  was  a 
question  of  fact;  that  the  facts  in  this  case  were  not  deemed  by 
the  jury  to  constitute  a  fraud,  and  they  were  the  judges.  The 
order  to  the  store-keeper  was  equiyalent  to  an  actual  delivery : 
1  Lex.  Mer.  Amer.  376,  877.  But  in  any  event,  the  plaintiff  is 
a  bona  fide  purchaser,  and  is  protected  by  the  delivery  to  Ein« 
worthy:  Lichbarrow  v.  Jfa«m,  1  H.  Bl.  868;  Abbott,  814. 

By  Oonrt,  Sfengbb,  J.  The  court  are  applied  to  for  a  new 
trial  in  this  cause,  on  the  facts  stated  in  the  case,  and  on  dia- 
covezy  of  new  evidence.  The  plaintiff  derives  his  titte  to  the 
^oods  in  controversy  under  Einworthy,  and  the  questions  are, 
whether  his  fraud  infects  the  plaintiffs  title;  whether  possession 
followed  the  sale,  so  as  to  destroy  the  defendant's  right  to  stop 
the  goods  in  tranaUu;  and  whether  the  case  is  free  from  the  op- 
eration of  the  statute  of  frauds. 

The  question  of  fraud  was  fairly  submitted  to  the  jury.  Their 
verdict  shows  that  they  believed  tiie  plaintiff,  from  the  evidence 
before  them,  was  not  a  party  in  Kinworthy's  fraud  on  the  de- 
fendant, and  we  cannot  perceive  any  reasons  for  questioning 
the  conclusions  drawn  by  the  jury.  Fraud  is  odious,  and 
never  to  be  presumed.  The  circumstances  set  up,  on  which 
it  is  to  be  founded,  are  too  light  and  evanescent.  On  this  pointy 
therefore,  the  defendant's  application  fails. 

The  plaintiff  having,  as  it  must  now  be  intended,  fairly  gotten 
possession  of  the  order  for  the  cotton,  received  a  deUveiy  ol 
it,  and  paid  the  storage.  This  acquiring  of  possession  took 
away  the  defendant's  right  to  stop  in  transitu.  The  order  itself 
is  a  delivery,  so  as  to  prevent  the  operation  of  the  statute: 
Searle  v.  Keeves,  2  Esp.  598.  But,  again,  the  sale  is  wholly 
free  from  that  objection,  by  the  delivery  of  possession  under  it. 
IVith  respect  to  tiie  facts  upon  which  the  defendant  relies  for  a 
new  trial,  on  the  discovery  of  evidence,  it  is  to  be  observed  that 
the  former  was  had  in  December  last.  It  would  be  too  loose  to 
set  aside  the  verdict  on  the  mere  expectation  of  a  party's  being 
better  prepared.  There  has  been  abundant  time  for  the  de- 
fendant to  lay  before  us  the  facts  in  the  knowledge  of  his  wit- 
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nesses.  This  ought  to  be  done  on  all  applications  for  new^ 
trials  on  disooTered  testimony,  or,  if  omitted,  good  reason  ought 
to  bo  given  for  the  omission.  To  listen  to  the  application  oa 
this  ground  would  be  to  grant  new  trials  wherever  the  party 
was  dissatisfied  with  the  verdict.  The  facts  ought  to  be  strongs 
ones  to  induce  the  court  to  grant  a  new  trial  on  the  discovery 
of  evidence,  and  the  case  should  be  free  from  laches.  In  the 
present  instance  the  defendant  is  chargeable  vrith  delay,  and 
the  facts  that  he  expects  to  prove,  for  aught  that  appears,  rests 
in  his  own  credulity. 

If  it  should  be  admitted  that  Hyde  never  kept  an  acooont 
with  the.  banks,  it  does  not  follow  that  the  testimony  given  on 
the  trial  is  untrue.  The  witnesses  did  not  say  that  Hyde  drevr 
the  check,  but  that  he  loaned  one.  This  might  be,  and  it  is  ta 
be  presumed  was  a  check  drawn  l^  some  other  person.  Our 
opinion  is,  that  the  defendant  take  nothing  by  his  motion. 

New  trial  refused. 

See  csMt  on  this  subject:  Wood  v.  i^oocft,  1  Am.  Dea  876;  and  Afiir 

V.  ifc/MT,  Id.  ese. 


Palmer  v.  Mulligan. 

[8  OAOaM,  SOT.] 

Wateb-coubses — Use  op. — a  riparian  owner  on  the  upper  bank  el  a 
public  river  is  not  liable  for  building  thereon,  and  nsbig  the  water  in 
an  action  by  another  who  had  long  before  had  a  beneficial  use  of  the 
water,  unless  manifest  and  serious  damage  result  from  such  use  or  en- 
joyment Hence  an  action  will  not  lie  for  diverting  the  water  of  a 
river  from  its  usual  course,  by  erecting  a  dam  for  mills,  above  the  miUs 
of  another,  if  sufficient  water  be  left  to  work  the  lower  mills,  though 
in  consequence  of  such  erection  it  be  necessary  to  run  the  mill-dam  of 
the  lower  mills  further  into  the  stream,  and  the  difficulty  of  getting 
logs  to  the  lower  mills  be  increased  so  much  as  to  require  additional 
labor. 

Btver  as  a  Public  Highway.— That  portion  of  the  Hudson  river  where 
the  tide  does  not  ebb  and  flow,  may  be  held  and  enjoyed  as  private 
property;  but  it  is  so  far  a  public  river  as  to  be  subject  to  a  use  as  a 
public  highway. 

Action  on  the  case  for  erecting  and  continuing  a  nuisance,  by^ 
buMding  above  the  plaintiffs'  mills  and  dams  upon  the  Hudson 
river,  at  Stillwater,  Saratoga  county,  thereby  diverting  the 
water  from  its  accustomed  course,  and  from  the  plaintiffs'  mills 
and  dams,  in  consequence  whereof  they  had  not  sufficient  water 
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for  working.  The  deolaration  also  alleged  that  the  raftixig  of 
timber  into  plaintiffs'  dam  had  been  obstnicted;  and  that  the 
rabbish  from  defendants'  dam  had  been  carried  into  the  sluice* 
way  of  the  plaintiffs,  by  means  whereof  it  was  choked  up,  so 
that  ihey  lost  the  benefit  of  their  mills. 

It  appeared  in  evidence  that  the  plaintiffs'  mills,  consisting 
originally  of  a  grist  and  saw-mill,  were  erected  upon  their  own 
ground  forty  years  ago;  that  they  were  burned  down  and  re- 
built within  a  year^  that  the  saw-mill  was  a  second  time  de- 
stroyed by  fire,  but  not  reconstructed  till  seyen  or  eight  years  had 
elapsed,  though  there  was  some  testimony  that  tiie  grist-mill 
had  been  worked  from  time  to  time.  A  year  or  two  before  the 
saw-mill  was  again  built,  defendants  erected  their  mill  and  dam 
about  two  hundred  yards  above  those  of  the  plaintifb.  In 
consequence  of  defendants'  dam  plaintiff9  were  obliged  to  run 
theirs  further  into  the  stream;  even  then  the  current  was  so 
turned  off  into  the  river  as  to  endanger  the  loss  of  many  logs, 
necessitating  additional  aid  of  one  hand  to  every  twenty-five 
logs;  and  the  rubbish  from  the  defendants'  mills  injured  the 
plaintiffs  to  the  amount  of  about  eight  shillings  a  day.  On  the 
application  of  plaintiffs  to  defendants  for  a  way  through  the 
latter's  dam,  so  that  plaintiffs'  logs  might  be  more  easily  and 
cheaply  reclaimed,  such  way  was  refused. 

The  jury  found  for  the  defendants,  and  a  motion  was  made 
to  set  aside  the  verdict  as  against  evidence,  and  on  the  ground 
of  newly  discovered  testimony,  which,  however,  it  appeared 
might  have  been  obtained  on  the  first  trial. 

EmoU,  for  the  plaintiffs,  contended  that  the  Hudson  was  not 
a  public  river  in  the  sense  that  would  make  their  mills  a 
nuisance,  so  that  they  could  have  no  action  for  an  injury 
thereto.  Bivers  are  navigable  and  not  navigable;  the  former, 
extending  as  high  as  the  sea  ebbs  and  flows,  belonging  to  the 
government;  the  latter,  where  there  is  no  ebb  and  flow,  and 
belonging  to  the  land-holders  on  each  side:  IWieryqf  the  Banne, 
Davis,  66;  Lord  Hale's  De  Portibus  Maris,  Hai^.  Tracts,  6.  At 
Stillwater  there  is  no  ebb  and  flow  of  the  tide,  and  the  property 
in  the  river  must  be  in  the  plaintiffs,  though  they  claim  no 
right  to  stop  navigation.  Defendants  are  entitled  to  run  a 
dam  from  their  shore,  provided  it  be  done  so  as  not  to  injure 
lower  mills  in  the  accustomed  use  of  the  water:  Broum  v.  Best, 
1  Wils.  174;  Duncomb  v.  Sir  Edward  RandaU,  Hettley,  34.  Nor, 
for  the  protection  of  this  right,  need  the  mills  be  ancient,  ex- 
cept in  cases  of  prescription:  Palmis  v.  HMetkwait,  Skin.  65; 
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Cox  y.  McUhevM,  1  Yent.  237;  RuUand  v.  Bowler,  Palm.  290. 
Were  it  neoessaiy  for  the  plaintifb  to  show  a  grant  of  the 
stream,  it  would  be  presumed  after  an  ocoupation  of  forty 
years:  Bull.  N.  P.  75;  Darwin  v.  VpUm,  3  T.  R  159;  and  the 
fact  that  their  mills  had  been  burned  down  could  not  impair 
their  title:  Palmia  t.  HMethiwaU,  2  Show.  261;  LuUreU's  case,  4 
Rep.  86,  87. 

Iboi,  for  the  defendants,  contended  that  the  lapse  of  time  be- 
fore the  plaintiffs  attempted  to  rebuild  their  mills  amounted  to 
an  abandonment  and  a  relinquishment  of  their  right  to  the  wa- 
ter; that  the  authorities  cited  apply  to  mills  on  private  streamo. 
whereas  the  Hudson,  at  Stillwater,  is  a  public  river. 

Spsmgbb,  J.  A  motion  has  been  made  on  the  part  of  the 
plaintiffs  for  a  new  trial,  on  two  grounds:  1.  That  the  verdict  is 
against  the  weight  of  evidence;  and  2.  On  discovery  of  new 
evidence. 

The  plaintiflffl'  witnesses  generally  accorded  in  saying  that  the 
only  injury  to  the  plaintiA  by  the  erection  of  the  defendants' 
dam  is  this,  that  it  occasioned  additional  labor  and  expense  to 
the  plaintiffs  to  carry  logs  into  their  dam.  None  of  them  pre- 
tend that  there  has  been  any  diversion  of  the  water  since  the 
defendants  erected  their  dam,  which  was  seven  or  eight  yean 
ago.  Some  of  the  plaintiffs'  witnesses  think  the  rubbidi  in- 
creased in  the  plaintiflb'  dam  since  the  erection  of  that  of  the 
defendants;  others  think  it  not  increased.  It  is  conceded  that 
the  plaintiffs  and  defendants  own  the  lands  respectively  on  the 
banks  of  the  river  opposite  their  mills  and  dams. 

Whether  the  Hudson  river  be  considered  as  a  public  highway, 
or  the  bed  of  it  as  belonging  to  the  owners  of  the  adjacent 
shores,  will  not,  I  think,  vary  the  result.  I  cannot,  however, 
but  consider  it  as  a  common  highway;  independent  of  its  being 
navigable  with  small  craft  and  rafts  above  the  place  in  dispute, 
the  legislature  have  constantly  considered  this  river  as  public 
and  common  to  all  the  citizens  of  the  state  above  tide  water  and 
above  Stillwater.  They  have  granted  islands  in  this  river  at 
Glen  FaUs  and  in  the  town  of  Qreenwich,  in  Washington 
county.  The  act  declaring  certain  waters  highways  not  extend- 
ing to  this  river  has  been  considered  as  impliedly  sanctioning 
the  idea  that  it  is  not  public  property.  I  should  draw  the  con- 
trary inference,  for  if  the  legislature  have  declared  such  rivers 
as  the  Conhocton,  the  TJnadilla,  the  east  branch  of  the  Che- 
nango, and  the  great  variety  of   other  inland  waters,  publio 
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liighwajs  as  necessary  to  the  public  convenience,  it  must  have 
been  taken  for  granted  that  the  Hudson  river  was  already  a 
public  highway  and  needed  not  an  act  declaring  it  to  be  so.  If » 
then,  this  river  is  to  be  deemed  a  highway,  the  erection  of  both 
dams  are  nuisances,  and  it  is  questionable  whether  the  plaintiffs 
can,  without  right  or  title,  complain  that  the  defendants'  nuis- 
ance is  injurious  to  their  nuisance;  but  on  this  point  it  is  un- 
necessary to  express  an  opinion. 

If  this  river  be  considered  as  private  property,  belonging  to 
the  owners  of  the  adjacent  shores,  the  plaintiffs  cannot  main- 
tain their  action  from  the  evidence  before  us,  because  there  is 
no  pretense  of  the  water's  being  diverted;  the  use  of  the  plaint- 
iffs' property  is  less  commodious  by  the  defendants'  dam.  The 
Bci  itself  in  erecting  the  dam  on  the  principles  contended  for 
by  the  plaintiffs'  counsel  was  a  lawful  act;  and  though  in  its 
consequence  slightly  injurious,  the  plaintiffs  are  remediless.  It 
would  have  been  as  tenable  ground  if  the  plaintiffs  had  declared 
on  the  loss  of  custom  to  their  mill  by  the  erection  of  the  defend- 
ants'; it  is  a  damnum  absque  injuria.  The  erection  of  dams  on 
all  rivers  are  injurious  in  some  degree  to  those  who  have  mills 
on  the  same  stream  below,  in  withholding  the  water  and  by  a 
greater  evaporation  in  consequence  of  an  increased  surface;  yet 
such  injuries,  I  believe,  were  never  thought  to  afford  a  ground 
of  action.  In  any  and  every  view  of  the  subject  the  verdict  was 
legal  and  just.  The  second  ground  of  the  motion  does  not  alter 
the  case  even  if  the  testimony  could  be  considered  as  newly 
discovered,  and  that  there  had  been  no  laches  on  the  part  of  the 
plaintiffs;  but  for  aught  that  appears,  John  White,  one  of  the 
plaintiffs,  knew  of  this  testimony  and  neglected  to  procure  it. 
I  am  averse,  however,  to  putting  it  all  on  that  ground;  the  testi- 
mony discovered  is  wholly  irrelevant  and  immaterial.  In  my 
opinion,  the  plaintiffs  take  nothing  by  their  motion. 

LnriNOSTON,  J.  In  determining  this  cause,  I  am  willing  to  ad- 
mit that  the  erection  of  the  plaintiffs'  mills  and  dam  is  not  only 
no  nuisance  or  obstruction  to  the  river,  but  a  public  as  well  as 
private  benefit.  Still,  I  am  not  satisfied  of  their  right  to  re- 
cover. Whatever  their  pretensions  to  build  a  dam  and  mills 
adjoining  their  own  land  may  have  been,  it  must  bo  conceded 
that,  as  far  as  the  public  are  concerned,  the  defendants  had  the 
same  right  opposite  their  ground,  provided  it  could  be  done 
without  injury  to  the  navigation  of  the  river.  This  is  not  pre- 
tended to  be  the  case,  but  as  the  plaintiffs'  mills   were  first 

erected,  it  is  said  that  if  the  defendants  have  any  right  of  this 
Am.  nao.  Voi..  ii-is 
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kind,  they  must  so  use  it  as  not  to  injure  their  neighbors. 
Without  denying  this  position,  which  is  indeed  become  » 
familiar  maxim,  its  operation  must  be  restrained  within  reason- 
able bounds,  so  as  not  to  deprive  a  man  of  the  enjoyment  of  hi» 
property  merely  because  of  some  trifling  inconvenience  or  dam* 
age  to  others;  of  this  nature  is  the  injury  now  complained  of, 
so  far,  at  least,  as  it  is  supported  by  proof.  It  is  not  pretended 
that  the  water  is  diverted,  or  that  less  business  can  be  now  done 
at  the  plaintiffs'  mills  than  formerly,  but  they  are  obliged  to 
bring  their  logs  a  very  little  further  round,  in  the  river,  in  order 
to  get  them  into  the  dam,  which  is  the  principal,  if  not  the  only 
inconvenience  they  are  exposed  to  by  the  defendants'  conduct. 
Were  the  law  to  regard  little  inconveniences  of  this  nature,  he 
who  could  first  build  a  dam  or  mill  on  any  public  or  navigable 
river,  would  acquire  an  exclusive  right,  at  least  for  some  dis- 
tance, whether  he  owned  the  contiguous  banks  or  not;  for  it 
would  not  be  easy  to  build  a  second  dam  or  mound  in  the  same 
river,  on  the  same  side,  unless  at  a  considerable  distance,  with- 
out producing  some  mischief  or  detriment  to  the  owner  of  the 
first.  Were  this  not  permitted,  for  fear  of  some  inconsiderable 
damage  to  other  persons,  the  public,  whose  advantage  is  alwaye 
to  be  regarded,  would  be  deprived  of  the  benefit  which  alway» 
attends  competition  and  rivalry.  As  well,  therefore,  to  secure 
to  individuals  the  free  and  undisturbed  enjoyment  of  their  prop- 
erty as  to  the  public  the  benefits  which  must  frequently  redound 
to  it  from  such  use,  the  operation  of  the  maxim  sic  lUere  too  xd 
diienum  non  lasdas  should  be  limited  to  such  cases  only  where 
a  manifest  an4  serious  damage  is  the  result  of  such  use  or  en- 
joyment, and  where  it  is  very  clear  indeed  that  the  party  had 
no  right  to  use  it  in  that  way.  Hence  it  becomes  impossible, 
and  indeed  improper,  to  attempt  to  define  every  case  which  may 
occur  of  this  kind.  Each  must  depend  on  its  own  circum- 
stances, and  the  fewer  precedents  of  this  kind  which  are  set  the 
better.  Confining  myself,  therefore,  strictly  to  the  case  before 
us,  my  opinion  is,  and  the  jury  probably  proceeded  on  thai 
ground,  that  the  plaintiffs  proved  no  injury,  or  one  so  remote 
and  insignificant  as  not  to  justify  their  insisting  on  an  abate- 
ment of  defendants'  dam,  or  damages  for  its  erection. 

If  this  view  of  the  subject  be  correct,  it  will  account  for  my 
passing  over  some  points  which  were  made  on  the  argument,, 
without  giving  an  opinion  on  them.  This  I  avoid  doing  because 
experience  has  already  convinced  me  that  it  is  always  best  in  a 
judge  to  be  silent  on  every  point  which  he  does  not  regard  im- 
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poriant  and  necessary  in  the  decision  of  a  cause.  I  will  only 
add,  that  the  further  testimony  which  is  expected  from  Schuyler, 
will  not  change  what  appears  to  me  the  merits  of  this  cause. 
Neither,  therefore,  as  a  verdict  against  evidence,  nor  on  the 
ground  of  newly  discovered  evidence,  can  I  consent  to  a  new 
trial. 

Tompkins,  J.  I  concur  in  the  result  of  the  opinions  delivered. 

Thompson,  J.   On  the  argument,  the  right  of  the  plaintiffs  to 
maintain  an  action,  even  admitting  them  to  have  sustained  an 
injury,  has  been  called  in  question,  because,  as  is  alleged,  their 
mills  being  erected  on  a  public  river,  are,  in  judgment  of  law^ 
a  nuisance.    How  far  this  allegation  is  founded  in  point  of  fact 
is  not  now  a  subject  of  inquiry;  that  is  a  question  between  the 
public  and  the  plaintiffs,  and  cannot  be  tried  in  this  collateral 
way:   4  Burr.  2163;  Harg.  Law  Tracts,  8,  9.    It  is  a  fact  of 
public  notoriety,  and  therefore  proper  to  assume  as  such,  that 
the  tide  does  not  ebb  and  flow  as  high  up  the  Hudson  river  as 
the  place  in  question;  and,  therefore,  the  land  under  the  water, 
is,  I  apprehend,  as  much  the  subject  of  a  private  grant,  as  the 
land  adjoining  the  river,  subject,  however,  to  be  used  by  the 
public  for  the  purposes  of  boating  and  rafting,  and  other  objects 
of  this  description,  as  far  as  shall  be  necessary  for  public  use 
and  accommodation:  Harg.  Law  Tracts,  8,  9.    These  are  the 
rules  and  distinctions  adopted  by  Hargrave,  and  which  appear 
to  me  to  be  just  and  reasonable.     The  right  thus  claimed  hy 
the  plaintiffs  being  a  subject  of  private  and  individual  interest,. 
we  have  only  to  look  to  the  facts  in  the  case,  to  see  how  far  th» 
plaintiffs  have  established  this  right  in  themselves;  and  withouk 
examining  such  facts  in  detail,  I  am  warranted  in  saying  they 
have  all  the  right  that  may  legally  be  presumed  to  result  from  a 
possession  of  about  forty  years,  and  which  I  consider  amply 
sufficient  to  raise  the  presumption  of  a  grant.    Lord  Ellenbo* 
rough,  in  a  late  case  decided  in  the  court  of  king's  bench,  in 
England,  says  the  general  rule  of  law  is,  that,  independent  of 
any  particular  enjoyment  used  to  be  had  by  another,  every  man 
has  a  right  to  have  the  advantage  of  a  flow  of  water  in  his  own 
land,  without  diminution  or  alteration;  but  an  adverse  right 
may  exist,  founded  on  the  occupation  of  another,  and  if  this 
occupation  has  existed  for  so  long  a  time  as  may  raise  the  pre* 
sumption  of  a  grant,  other  parties  must  take  the  stream  sub* 
ject  to  such  adverse  right,  and  that  twenty  years'  exclusive  en- 
joyment of  the  water,  in  any  particular  manner,  affords  a  pre* 
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eumption  of  right  in  the  party  so  enjoying  it,  derived  from 
grant  or  act  of  parliament:  6  East.  214,  216.    If  the  rules  there 
laid  down  are,  as  I  apprehend  them  to  be,  undeniable  prin* 
ciples  of  the  common  law,  and  we  apply  them  to  the  present 
case,  they  will  establish,  beyond  contradiction,  the  plaintJffB* 
right  to  the  use  of  the  water,  in  the   same  manner  it  was 
enjoyed    before    erection  of   the  defendants'  mill  and  dam. 
No  presumption  of  right  derived  from  a  grant  can  attach  to  the 
defendants,  they  not  having  been  in  possession  more  than  eight 
or  ten  years.    If  I  am  correct,  then,  with  respect  to  the  law  as 
applicable  to  the  case,  it  remains  only  to  examine  the  facts 
touching  the  injury  alleged  to  have  been  sustained  by  the 
plaintiffs,  in  order  to  test  the  propriety  of  the  verdict.    The 
broad  question  for  the  determination  of  the  jury  was,  whether 
the  plaintiffs  had  sustained  any  injury  by  the  mills  and  dam 
•erected  by  the  defendants  about  two  hundred  yards  above  those 
of  the  plaintiffs.    One  cause  of  injury  complained  of  was  the 
increased  difficulty  of  getting  logs  into  their  dam.    On  this  sub- 
ject there  was  no  contradiction  of  testimony.    That  the  upper 
dam  would  increase  this  difficulty,  was  not  only  fully  established 
by  the  plaintiffs'  witnesses,  but  strengthened  and  confirmed  by 
those  of  the  defendants.     The  injury  on  this  account  is  not 
merely  nominal,  but  real  and  permanent,  and  that  to  a  very 
considerable  extent.    One  of  the  witnesses  testified  that  before 
the  defendants'  dam  was  built,  the  plaintiffs  might  bring  into 
their  dam  from  one  hundred  to  one  hundred  and  fifty  logs  at  a 
time,  whereas,  at  present,  they  cannot  more  than  twenty-five, 
and  that  logs  are  frequently  lost  in  getting  them  over  or  past  the 
tipper  dam;  that  by  reason  thereof,  within  four  years  past,  he 
f^upposed  the  plaintiffs  had  lost  as  much  as  four  hundred  logs, 
worth  from  thirty-five  to  forty  pounds  per  hundred.    Another 
witness,  who  had  been  a  sawyer  in  the  plaintif&'mill,  swore  that 
it  was  impracticable  to  go  round  the  upper  dam  with  logs,  and 
get  into  the  lower  dam,  the  course  of  the  current  being  so  altered 
that  they  would  run  past,  and  that  being  obliged  to  run  over 
the  upper  dam,  the  cribbs  or  rafts  were  frequently  broken,  and 
the  logs  lost;  that  the  rubbish  from  the  upper  mill  was  a  daily 
inconvenience  to  the  lower  one;  that  he  never  was  employed 
twenty-four  hours  in  sawing  without  clearing  it  away,  which 
would  not  have  been  the  case  but  for  the  upper  dam,  and  he 
estimated  the  damage  in  the  mere  stoppage  of  the  mill  at  eight 
shillings  per  day.    From  the  testimony  in  the  case  it  appears 
that  these  dams  are  formed  by  throwing  wings  out  diagonally 
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into  ihe  riyer;  that  the  upper  dam  stands  on  the  channel^ 
through  which  logs  used  to  pass  to  ihe  plaintiffs'  mill;  that  the 
course  of  the  cuirent  is  thereby  changed,  set  further  out  into  the 
river,  and  rendered  more  rapid;  that  the  upper  dam  made  it 
necessary  for  the  plaintiffs  to  extend  theirs  further  into  the  riyer 
for  the  purpose  of  getting  more  water,  and  to  enable  them  to 
bring  logs  into  their  dam,  which  would  have  been  impracticable 
without  such  extension.  From  the  whole  current  of  testimony^ 
I  think  it  manifest  that  the  plaintiffs  have  sustained  yeiy  essen* 
tial  injury.  If  the  facts  in  the  case  will  warrant  the  presump* 
tion  that  the  plaintiffs'  right  is  derived  from  a  grant,  tiiat  right 
must  be  understood  to  secure  to  them  the  use  of  the  water,  in 
the  manner  they  enjoyed  it  before  the  erection  of  the  defendants* 
dam.  I  admit  that  actions  of  this  kind  ought  not  to  be  counte* 
nanced  where  the  damages  are  merely  nominal,  or  a  x>arty  is  put 
to  some  trifling  inconvenience;  but  I  do  not  consider  this  a  case 
of  that  description;  the  damages  here  are  real  and  permanent^ 
and  are  occasioned  by  a  diversion  and  alteration  of  the  usual  and 
ordinary  current  of  the  water.  Under  these  circumstances  I 
cannot  think  the  jury  confined  themselves  to  the  question  of 
damages,  but  undertook  to  pronounce  upon  the  law  as  applica- 
ble to  the  rights  of  the  parties.  In  whatever  point  of  light, 
therefore,  the  case  is  viewed,  I  think  the  verdict  is  both  against 
law  and  evidence,  and  that  a  new  trial  ought  to  be  granted. 

I  have  not  thought  it  necessary  to  say  anything  respecting 
the  newly  discovered  testimony,  because  I  do  not  consider  that 
the  evidence  on  the  trial  could  afford  any  presumption  of  an 
abandonment,  or  dereliction  by  the  plaintiffs,  or  those  under 
whom  they  claim,  of  the  right  to  the  use  of  the  water  as 
formerly  enjoyed.  If  any  doubt,  however,  could  arise  on  that 
subject,  it  would,  I  think,  be  removed  by  the  affidavit  accom« 
panying  the  present  application. 

Kbnt,  0.  J.  The  first  object  of  inquiry,  as  arising  upon 
this  case  is,  whether  the  focts  proved  by  the  plaintiffs  will 
authorize  a  recovery. 

The  plaintiffs,  and  those  from  whom  they  derive  title,  own 
the  land  on  the  Hudson  river  at  Stillwater,  and  had  for  upward 
of  thirty  years  before  the  erection  of  the  dam  complained  of ^ 
owned  and  enjoyed  a  grist  and  saw-mill  upon  that  river.  The 
Hudson  at  Stillwater  is  a  fresh  river,  not  navigable  in  the  com« 
mon  law  sense  of  the  term,  for  the  tide  does  not  ebb  and  flow 
at  that  place.  In  the  case  of  The  Royal  Fishery  in  the  river 
JBanne,  Davis,  55,  57,  it  was  resolved  that  by  the  rules  au<l 
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authorities  of  the  common  law  eyeiy  river  where  the  sea  does 
not  ebb  and  flow  was  an  inland  river  not  navigable,  and  be- 
longed to  the  owners  of  the  adjoining  soil.  This  case  waa 
cited  bj  Mr.  Justice  Yates  in  Carter  v.  Murcot,  4  Burr.  2162, 
as  a  very  good  case,  and  a  solid  authority,  and  in  that  latter 
case  recognized  this  distinction  between  rivers  navigable  and 
not  navigable;  and  in  The  King  v.  Wharton,  12  Mod.  510,  Lord 
Holt  laid  down  the  same  doctrine.  In  Sir  Mathew  Hale's  ex- 
cellent treatise,  De  Jure  Maris,  etc.,  Hargrove's  Law  Tracts,  and 
which  is  considered  by  Mr.  Butler  as  exhausting  the  whole  law 
on  the  subject,  he  lays  down  the  law  generally  that  fresh  rivers, 
of  what  kind  soever,  do,  of  common  right,  belong  to  the  owners 
of  the  adjacent  soil,  but  he  admits  that  fresh  rivers,  as  well  as 
those  which  ebb  and  flow,  may  be  under  the  servitude  of  the 
public  interest,  and  may  be  of  common  or  public  use  for  the 
carriage  of  boats,  etc.,  and  in  that  sense  may  be  regarded  as 
common  highways  by  water.  Thus,  he  adds,  that  the  Wey, 
Severn,  Thames,  etc.,  as  well  above  as  below  the  flowing  of  the 
tide,  and  as  well  in  the  parts  where  they  are  of  private  as  of 
public  property,  are  public  rivers  juris  publici,  and  nuisances 
and  impediments  therein  are  liable  to  be  punished  by  indict- 
ment. They  are  called  public  rivers,  not  in  reference  to  the 
property  of  the  river,  but  to  the  public  use:  Hargrave,  5,  8,  9. 
This  is  the  true  and  just  rule  which  harmonizes  private  right 
with  the  public  interest.  The  Hudson  at  Stillwater  is  capable 
of  being  held  and  enjoyed  as  private  property,  but  it  is,  not- 
withstanding, to  be  deemed  a  public  highway  for  public  uses, 
euch  as  that  of  rafting  lumber,  to  which  purpose  it  has  hereto- 
fore been,  and  still  is,  beneficially  subservient.  To  obstruct 
this  and  other  public  uses  of  the  river,  by  dams,  etc.,  would  be 
a  nuisance,  but  of  this  question  we  have  nothing  to  do  in  the 
present  case.  Whether  a  dam  or  mill  be  a  nuisance  is  a 
question  of  fact  which  is  not  examinable  in  this  present  action; 
and  if  it  was,  there  is  every  reason  to  conclude  that  neither  of 
the  dams  or  mills  are  nmsances  from  the  length  of  time  that 
they  have  been  permitted  to  remain. 

It  is  not  stated  whether  the  river  was  or  was  not  excepted 
out  of  the  grants  under  which  the  parties  in  this  suit  hold  their 
property.  The  case  admits  that  the  right  of  the  premises, 
whatever  it  is,  was  in  the  plaintiffs;  and  we  have  seen  that  the 
river  at  the  place  in  question  is  susceptible  of  being  granted 
without  any  public  inconvenience,  because  the  right  of  the 
public  to  the  use  of  the  water  for  navigation  would  remain  in* 
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contestable.  As  between  the  parties  to  this  suit  and  the  ques- 
tion litigated  by  them,  the  water  maj  be  considered  as  if 
included  in  their  grants,  whatever  the  real  fact  may  be.  The 
'defendants  have  clearly,  therefore,  no  right  to  obstruct  the 
plaintifGa  in  the  enjoyment  of  the  water.  They  have  an  equal 
right  to  build  a  mill  on  their  soil,  but  they  must  so  use  the 
water  and  so  construct  their  dam  as  not  to  annoy  their  neigh- 
bor below  in  the  enjoyment  of  the  same  water.  The  plaintiffs 
bad  used  and  enjoyed  their  mills  even  beyond  the  present  period 
of  limitation  in  a  writ  of  right  when  the  defendants  built  their 
<lam.  It  was  not  requisite,  howerer,  that  the  plaintiffs  should 
Lave  been  able  to  prescribe  for  the  enjoyment  of  their  mills.  It 
is  sufficient  that  they  had  an  interest  in  the  water,  and  the 
defendants  cannot  lawfully  divert  the  natural  course  of  the 
liver,  or  injure  the  plaintiffs  in  the  exercise  of  their  rights. 
A  water-course  doth  not  begin  by  prescription,  as  Whitlock, 
J.,  observes,  nor  yet  by  assent,  but  the  same  both  begin  ex 
Jure  naturcB,  having  taken  this  course  naturally,  and  cannot  be 
diverted.  All  the  cases  agree  that  the  plaintiff  need  not  aver 
Ids  mill  to  be  an  ancient  mill  where  a  natural  water-course  is 
diverted:  1  Vent.  237;  Skinn.  65;  Pahn.  290;  1  WUs.  174; 
8  Bulst.  340.  The  fact,  then,  of  the  interruption  of  the  use 
of  water  after  the  mill  was  burnt,  and  before  it  was  rebuilt, 
is  perfectly  immaterial.  The  question  is,  have  not  the  defend- 
ants materially  and  permanently  injured  the  plaintiffs  by 
giving  a  different  direction  to  the  course  of  the  main  cur- 
rent? Many  cases  may  be  supposed  which  would  be  damna 
cbsque  injuria'^  such,  for  instance,  as  the  insensible  evapora- 
tion and  decrease  of  water  by  dams,  or  the  occasional  in* 
orease  and  decrease  of  the  velocity  of  a  current  and  of  the 
-quaaniam  of  water  below.  Many  such  circumstances  may  be 
inevitable  from  the  establishment  of  one  dam  above  another 
upon  the  same  stream.  The  question  in  such  cases  would 
torn  upon  the  nature  and  extent  of  the  injury.  Here  the 
injury  is  a  continued  and  permanent  one,  and  very  material 
to  the  party.  The  defendants  have  not  attempted  to  show 
that  the  injury  was  inevitable,  and  that  they  cannot  have  and 
onjoy  a  mill  in  the  place  they  do  without  creating  this  in- 
jury. What  would  be  the  effect  of  this  proof,  if  shown,  would 
be  another  question;  but  no  such  defense  has  been  attempted, 
and  I  may  take  it,  therefore,  for  granted  that  the  defendants 
oan,  if  they  please,  so  alter  their  dam  as  to  be  able  to  enjoy 
their  mill  and  avoid  giving  the  injury. 
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If  a  xight^of  action  in  the  plaintiffs  be  assumed,  I  think  this 
a  case  proper  for  the  interference  of  the  court.  The  verdict  is 
clearly  against  evidence.  '  The  plaintiffs  had  eight  witnesses  who 
established  the  fact  that  the  dam  and  mills  of  the  defendants 
did  materially  injure  and  disturb  the  plaintiffii.  One  witness 
estimated  the  damage  from  ninety  to  one  hundred  dollars  a  year. 
The  four  witnesses  on  the  part  of  the  defendants  do  not  attempt 
any  direct  contradiction  of  this  fact.  They  prove  only  that  the 
plaintiffs  had  felt  inconveniences  before  the  erection  of  the  de- 
fendants' dam,  but  they  do  not  deny  but  that  these  ineonven* 
ienoee  have  been  increased. 

For  these  reasons  I  am  of  opinion  that  the  verdict  ought  to 
be  set  aside. 

New  trial  refused. 

This  esss  is  extensively  dted  hy  writers  when  t resting  of  the  use  sad 
properiy  in  water-counes.  It  is  dted  by  Aitgell  in  aeettons  Il»  Iie»  194* 
178,  6i5,  and  548,  in  his  excellent  work  on  Water^oonxsea.  The  oomts  in 
Kew  York  have  frequently  referred  to  it  and  given  an  expodtion  of  it  oo 
several  occasione,  and  it  will  be  instmctive  to  note  here  what  has  been 
remarked  regarding  it  In  delivering  the  opinion  in  Piatt  v.  t/oAiwoa,  15 
Johns.  218,  Thompson,  C.  J.,  refers  to  the  case  and  says:  "  Thongh  there 
was  a  difference  of  opinion  on  the  bench  as  to  the  result  of  the  motion  in 
that  case,  yet  this  difference  did  not  in  any  measure  turn  on  the  question 
preeented  by  this  case.  Spencer,  J.,  said  the  act  of  erecting  a  dam  by  the 
defendant  was  a  lawful  act;  and  though  in  its  consequences  slightly  injuria 
ous  to  the  plaintiffs,  they  were  remediless;  it  was  damman  dbaque  if^juria. 
The  erection  of  dams  on  all  rivers  is  injurious,  in  some  degree,  to  those  who 
have  mills  on  the  same  streams  below,  in  withholding  the  water;  yet  thia 
has  never  been  supposed  to  afford  a  ground  of  action.  Livingston,  J.,  said 
each  one  had  an  equal  right  to  build  his  miU,  and  the  enjoyment  of  it 
ought  not  to  be  restrained  because  of  some  trifling  inconvenience  to  the 
other;  and  he  utterly  rejected  the  doctrine  that  the  person  erecting  the  first 
mill  thereby  acquired  any  superior  rights. "  So  in  this  case  of  Piatt  v.  •/oAm- 
mm,  it  was  dedded  that  a  person  erecting  a  mill  and  dam  upon  a  stream  of 

I  water  does  not  by  the  mere  private  occupation,  nnaooompaided  with  such  a. 

I  length  of  time  as  that  a  grant  may  be  presumed*  gain  an  exdudve  right, 

I  and  cannot  maintain  an  action  against  a  person  erecting  a  null  and  dam 

above  his,  by  which  the  water  is  in  part  diverted  and  he  in  some  degree 

I  injured. 

I  8o,  in  People  v.  Pkttt,  17  Johns.  211;  Crocker  v.  Bragg,  10  Wend.  264;. 

I  People  V.  Coaoi  Appraimre,  13  Id.  355,  it  is  dted  and  approved.    The  latest 

I  expodtion  of  a  New  York  court  Sa  in  People  v.  Cofkal  Appraieere,  83  N.  Y. 

I  472.     Davies,  J.,  giving  the  decision  of  the  court,  examines  it  thus: 

Palmer  v.  Mulligan  was  an  action  on  the  case  for  damages,  which  the  plaint- 
iff claimed  to  have  sustained  to  their  mill-dam  by  the  erection,  by  the  de- 
fendants, of  another  mill  above  theirs,  and  thus  diverting  the  water.    At 

I  the  loeuein  quo  there  was  neither  flux  nor  reflux  of  the  tide,  and  Emott,  the 

oounsd  for  the  plaintiffs,  contended  that  it  had  been  decided  in  the  case  of 
The  Fiehery  iffthe  Ba$Me  that  there  are  two  kinds  of  rivers^  navigable  anil 
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not  navigable,  the  foimer  extending  as  high  as  the  seaebhf^and  flows,  and 
helongmg  to  the  king,  and  the  latter  being  sach  where  the  sea  does  not  ebb 
or  flow,  and  belonging  to  the  landholders  on  each  side,  and  he  contended 
that  consequently  the  river  changed  its  character  at  the  point  where  the 
tide  ceased  to  ebb  and  flow,  and  although  in  fact  it  was  navigable  above 
that  point,  it  ceased  to  be  a  navigable  river  in  the  sense  which  made  it  be- 
long to  the  king.  Spencer,  J.,  said:  'Has  not  the  legislature  granted 
islands  above  the  site  of  these  mills,  and  by  that  shown  that  they  consider 
the  Hudson  to  be  a  public  river  ?'  The  counsel  for  defendants  contended 
that  the  Hudson,  at  the  point  in  controversy,  was  a  public  river,  it  seem« 
ing  to  be  conoeded  on  both  sides  if  it  was,  then  the  bed  thereof  belonged  to 
the  state.  A  verdict  was  had  for  the  defendants,  and  the  supreme  court 
refused  to  set  it  aside.  In  the  opinion  of  the  majority  of  the  court,  but  a 
■ingle  allusion  is  made  to  the  question  now  under  discussion,  and  that  waa 
by  Spencer,  J.,  who  said:  '  It  is  conceded  that  the  plaintiflb  and  defendants, 
respectively,  own  the  lands  on  the  bank  of  the  river  opposite  their  mills 
and  dams.  Whether  the  Hudson  river  be  considered  a  public  highway, 
or  the  bed  of  it  as  belonging  to  the  owners  of  the  adjacent  shores,  would 
not  vary  the  result. '  Thompson,  J.,  who  dissented  from  the  judgment,  was 
of  opinion  that  as  the  tide  did  not  ebb  and  flow  as  high  up  the  Hudson 
river  as  the  point  in  question,  the  land  under  the  water  was  as  much  the 
subject  of  a  private  grant  as  the  land  adjoining  the  river  subject  to  be  used 
for  public  purposes.  Chief  Justice  Kent  also  dissented,  and  held  that  the 
Hudson,  at  the  point  in  question,  was  a  fresh  river,  not  navigable  in  the 
common  law  sense  of  the  term,  for  the  tide  does  not  ebb  and  flow  at  that 
place."  The  case  is  cited  by  Story,  J.,  in  Tyler  v.  WUkhuan,  4  Mason,  402, 
to  show  that  a  person  living  on  the  bank  of  a  stream  may  enjoy  a  fair  and 
moderate  use  of  the  water,  notwithstanding  another  may  be  disturbed 
thereby  who  had  a  prior  use.  It  is  cited  in  ^otomaa  v.  fToMcn,  2  McLean, 
382,  to  the  point  that  there  may  be  a  private  property  subject  to  an  ease- 
ment by  the  public;  and  in  an  elaborate  opinion  by  Woodbury,  J.,  in 
United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  413,  it  is  cited  to  show 
that  an  obstruction  may  be  punished  as  a  nuisance.  In  Washbume  on 
Easements  the  ease  is  noticed  twice,  particular  reference  being  made  to  the 
opinion  of  Thompson,  J.,  as  laying  down  correct  prinoiples  legaiding  the 
appropriation  of  water  to  private  use. 
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[Ooim  or  BsaoM.  1  GAnaB*  CUsn,  L] 


Pdwxb  or  Sals  in  Mortoaoe  Suryiyes.— A  power  of  sale  contained  in 
a  mortgage  deed,  on  default  of  payment,  is  a  power  coupled  with  aa 
interest,  and  is  not  revoked  by  the  death  of  the  mortgagor. 

PUBCHASB  BY  MosTOAOEE.— A  sale  under  such  a  power  is  a  species  of 
foreclosure,  and  the  mortgagee  may  himself  make  a  bona  fide  purchase 
of  the  property. 

Redemption,  when  not  Allowed.— After  a  lapse  of  sixteen  years  from 
the  time  of  such  sale,  known  to  the  mortgagor  or  his  heir,  and  who  all 
this  time  remained  passive,  a  redemption  will  not  be  allowed. 
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Appeal  from  the  chancellor's  decree,  permitting  a  redemption 
of  mortgaged  premises  by  the  respondent,  Bennett. 

The  facts  appeared  as  follows:  On  the  twelfth  of  April,  1776, 
Wilhelmus  Bennett,  deceased,  executed  to  one  Yanderbilt,  a 
bond  for  six  hundred  pounds,  payable  in  one  year,  with  interest 
at  five  per  cent.,  and  gaye  a  mortgage  on  sixty-seyen  acres  of 
land  as  security. 

The  mortgagor  died  intestate  on  the  eighth  of  November, 
1776,  leaying  the  respondent,  then  a  minor  of  fifteen  years,  his 
eldest  son  and  heir.  The  usual  power  to  sell  was  contained  in 
the  mortgage,  which,  together  with  the  power,  was,  on  the 
tenth  of  April,  1777,  registered  in  the  proper  county  in  the 
book  of  mortgages.  In  the  registry,  asusualy  the  mortgage  was 
abbreviated;  but  the  power  was,  though  not  recorded  as  deeds 
usually  are,  set  out  at  length,  excepting  the  latter  part,  declar- 
ing the  sale  to  be  a  perpetual  bar,  etc.,  which  was  altogether 
omitted.  On  the  thirteenth  April,  1781,  the  appellant.  Tennis 
Bergen,  purchased  the  bond  and  mortgage  for  seven  hundred 
pounds.  In  1783  the  respondent  left  the  state  and  went  to 
Nova  Scotia.  On  the  eleventh  of  March,  1784,  the  appellant 
began  the  publication  of  a  notice  of  sale  under  the  power  in 
the  mortgage,  but  the  notice  did  not  give  the  boundaries  of 
the  mortgaged  premises.  The  publication  began  on  the  elev- 
enth of  March,  1784,  in  a  weekly  paper,  and  after  the  first  week 
was  regularly  continued  in  the  supplement,  the  usual  mode  in 
such  cases.  From  a  file  of  the  paper,  the  publication  appeared 
to  be  duly  made,  except  as  to  the  last  three  days,  for  which 
period  the  papers  were  missing.  A  copy  of  the  publication 
notice  was  for  six  months  previous  to  the  sale  affixed  to  the 
court-house  door  in  the  county  where  the  lands  were  situated, 
and  remained  until  after  the  sale,  on  the  eleventh  of  September 
following. 

At  the  sale,  one  Bennett,  a  schoolmaster  in  the  neighborhood, 
acted  as  auctioneer,  on  the  request  of  the  appellant.  The  con* 
ditions  published  at  the  time  of  sale  were  as  follows:  ''Brook- 
lyn township.  Articles  of  the  vendue  for  the  sale  of  the  land 
and  meadow  land  belonging  to  the  estate  of  Wilhelmus  Ben* 
nett,  deceased,  containing  sixty  acres,  more  or  less,  held  this 
eleventh  day  of  September,  1784,  by  Tennis  Bergen.  Art.  1. 
That  the  highest  bidder  is  to  have  the  lot  or  parcel  of  land 
when  struck  off  to  him.  2.  That  the  Indian  com  and  all  the 
planting  produce  thereon  is  to  be  excepted.  3.  That  a  drain  of 
ten  feet  wide  for  the  collect  be  excepted.    4.  That  one  hun- 
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^ed  rails  of  the  cross-fence  of  the  com  be  excepted.  6.  That 
the  money  bid  for  the  land  is  to  be  paid  at  the  execution  and 
•delivery  of  the  writings.  6.  That  in  case  the  person  or  persons^ 
to  whom  it  is  struck  off,  as  aforesaid,  cannot  produce  or  pro- 
cure a  sufficient  security,  then  and  in  such  case  the  same  lot  or 
parcel  of  land  shall  be  put  up  again;  and  if  the  same  is  then 
sold  for  less,  the  first  buyer  shidl  make  up  the  deficiency;  if 
«old  for  more,  the  first  buyer  shall  have  no  benefit  by  the  sale." 

At  the  time  of  sale,  there  were  only  present  fche  auctioneer, 
the  appellants,  one  Cowenhoven,  and  a  tenant.  There  was 
but  a  single  bid,  made  by  the  appellant,  Michael  Bergen,  for 
«even  hundred  pounds;  and  after  having  waited  two  hours,  to 
eee  if  a  better  offer  would  be  made,  it  was  struck  off  to  him. 
He  had  attended  on  behalf  of  the  other  appellant.  Tennis,  and 
after  receiving  a  conveyance,  reoonveyed  to  Tennis. 

It  appeared  the  premises  were  not  worth  more  than  the 
principal  and  interest  due;  and  one  Cowenhoven,  a  creditor  of 
the  mortgagor,  to  whom  the  land  was  offered,  declared  he  would 
not  give  the  amount  of  the  bid.  In  1788,  the  respondent  re- 
turned, and  on  the  third  of  February,  1800,  filed  his  bill.  The 
respondent,  in  support  of  the  decree,  maintained  that  the  sale 
could  not  bar  the  redemption,  it  being  null  and  void  on  the  fol- 
lowing grounds:  1.  Because  the  power  to  sell,  contained  in  the 
mortgage,  *'  was  not  recorded  as  deeds  usually  are,"  before  the 
execution  of  the  conveyance  to  the  purchaser;  2.  Because  the 
notice  of  the  sale  was  uncertain,  and  that  the  directions  of  the 
statute  were  not  complied  with  in  the  publication  of  it;  8.  Be- 
cause the  conduct  of  the  appellant.  Tennis  Bergen,  touching  the 
eale,  and  the  proceedings  preparatory  thereto,  were  actually 
fraudulent;  4.  Because  the  power  to  sell,  contained  in  the  mort- 
gage, expired  with  the  life  of  the  donor;  6.  That  the  mortgagee 
was  a  trustee  for  the  mortgagor,  and,  as  such,  could  not  be  a 
purchaser  of  the  property  which  he  himself  sold  in  that 
capacity. 

The  chancellor  held  that  the  power  in  the  mortgage  was  re- 
vocable at  the  death  of  the  mortgagor,  and  denied  that  the 
power  was  to  be  taken  as  running  with  the  estate.  On  the  first 
point  he  uses  this  language  in  his  opinion:  "I  have  not  been 
able  to  discover  that  the  doctrine  contended  for,  that  the  power 
is  to  have  equal  duration  with  the  estate,  has  been  recognized 
in  any  instance  of  this  kind  *****  By  giving  these  powers 
a  duration  beyond  the  life  of  the  mortgagor,  they  may  in  many 
instances  disinherit  his  heirs;  for  here  the  parol  cannot  be  per> 
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mitied  to  demur;  here  is  no  saTing  of  the  rights  of  an  infant 
till  his  full  age.  The  sale,  if  admissible  at  all,  must  be  absolutelj 
conclusive."  And  in  reference  to  the  power  being  co-extensiva 
with  the  estate,  he  says:  "  As  to  the  second  position,  that  this 
power  is  to  be  taken  as  a  coTenant  running  with  the  mortgaged 
premises,  there  are  no  words  of  covenants.  It  imports  to  be  a> 
new  grant  of  a  power;  it  is  a  device  intended  to  foreclose  the 
mortgagor,  without  the  intervention  of  judicial  examination; 
and  if  a  covenant,  it  must  become  a  subject  of  such  examination 
before  it  can  have  complete  effect." 
In  the  court  of  errors  the  case  was  argued  by: 

Bogeri,  Troup  and  Benaon^  for  the  appellants. 

MamUUm  and  TbmpHfis,  for  the  respondent. 

For  the  appellants,  it  was  contended  that  the  reepondeni 
having  remained  sileut  so  long,  that  he  ought  not  now  to  be 
permitted  to  redeem:  Lockwood  v.  Etver^  2  Atk.  803.  There  was 
no  defect  in  the  publication  notice,  nor  in  the  registry  of  the 
power  of  sale.  And  the  imputation  of  fraud  is  rebutted 
by  the  fact  that  the  land  at  the  time  of  sale  was  not  worth  more 
than  was  due,  and  the  refusal  of  Cowenhoven  to  take  it  at  seven 
hundred  pounds,  the  amount  bid.  The  power  could  not  die 
with  the  donor,  being  a  power  coupled  with  an  interest:  Walsh 
V.  Whitcomb,  2  Esp.  565;  Hearle  v.  Greenbank,  S  Atk.  714;  8.  C. 
1  Yes.  306;  Eyre  v.  Gounteas  of  Sha/lsbury,  2  P.  Wms.  120. 
This  power  is  a  part  of  the  original  contract,  and  of  the  security 
itself;  and  therefore  it  is  irrevocable.  Whether  the  purchase 
by  the  mortgagee  will  be  valid  or  not,  depends  on  circum- 
stances: GampbeU  v.  Walker,  5  Yes.  Jr.  678.  That  a  trustee 
cannot  purchase,  does  not  apply  where  he  stands  in  the  relation 
of  cestui  que  trust.  To  impeach  a  purchase  of  this  kind,  fraud 
or  some  profit  must  be  shown.  Here  the  full  value  was  given. 
And  if  a  mortgagee  has  no  right  to  make  a  fair  and  bona  fide 
purchase,  his  security  would  often  be  inadequate. 

For  the  respondents,  it  was  urged  that  the  statutory  pro» 
visions  were  not  pursued  in  the  sale;  and  that  the  power  was 
not  duly  recorded,  and  therefore  the  sale  was  void.  The  right 
of  redemption  should  not  be  barred  until  after  twenty  years. 
The  notice  of  sale  was  defective,  inasmuch  as  the  boundaiies 
were  not  stated,  and  the  quantity  was  incorrectly  stated.  These 
and  the  reservations  of  corn,  etc.,  tended  to  lessen  the  value  of 
the  estate,  and  are  facts  indicating  fraud.  It  was  unlawful  for 
the  mortgagee,  being  a  trustee,  to  purchase  the  land:  2  Eq. 
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Cas.  Ab.  741;  HoU  v.  HoU,  1  Cha.  Cas.  190;  WhoJLcy  v.  Whalsy, 
1  Vem.  484;  Whiiacre  v.  Whiiacre,  Cas.  Tomp.  King,  15,  61; 
Whelpdale  v.  Cookson,  1  Ves.  9;  Crowe  t.  DaUard ,  1  Vea.  Jr, 
215;  Campbell  v.  Walker,  5  Id.  678. 

By  Court,  Kent,  J.  This  case  comes  before  the  court  on  an 
appeal  from  a  decree  of  the  court  of  chancery,  that  the  respond* 
ent  be  permitted  to  redeem.  The  reason  assigned  for  the  decree 
vras  that  the  power  to  sell  expired  with  the  life  of  the  mortgagor. 
This  doctrine,  if  sound,  renders  it  unnecessary  to  discuss  any 
of  the  other  points.  If  the  power  was  extinct,  the  sale  was  null, 
and  the  right  of  the  respondent  to  redeem  exists  in  full  force. 
It  is  proper,  therefore,  to  turn  our  first  attention  to  this  point; 
and  although  my  examination  of  it  has  led  me  to  a  different  con- 
elusion,  I  have  made  it  with  the  deference  and  respect  due  to  the 
court  which  pronounced  the  decree.  It  is  admitted  that  a 
naked  authority  expires  with  the  life  of  the  person  who  gave  it; 
but  a  pQwer^co]2pI§d^with  an  interest  is  not  revoked  by  the 
ithof  thg  grantor.  In  my  opinion  the  power  contained  in 
the  mortgage  is  of  the  latter  description.  A  power  simply  col- 
lateral and  without  interest,  or  a  naked  power,  is  when,  to  a 
mere  stranger,  authority  is  given  to  disposing  of  an  interest  in 
which  he  had  not  before,  nor  hath  by  the  interest  creating  the 
power  any  estate  whatsoever.  But  when  power  is  given  to  a 
person  who  derives,  under  the  instrument  creating  the  power, 
or  otherwise,  a  present  or  future  interest  in  the  land,  it  is  then 
a  power  relating  to  the  land.  These  last  powers  are  subdivided 
into  powers  annexed  to  the  estate,  and  powers  in  gross.  Both 
are  considered  as  powers  with  an  interest,  because  the  trustee 
of  the  power  has  an  interest  in  the  estate,  as  well  as  in  the  exer- 
oiso  of  the  power.  If,  as  one  of  the  old  cases  expresses  it,  the 
person  clothed  with  the  power  hath  at  the  same  time  an  estate 
in  the  land,  the  power  is  not  collateral,  because  it  savors  of  the 
land.  The  power  now  in  question  answers  exactly  to  this  defi- 
nition of  a  power  with  an  interest,  because  the  mortgagee  has 
at  the  same  time  a  vested  estate  in  the  land,  and  it  does  not 
answer  at  all  to  the  definition  of  a  power  simply  collateral;  for 
that  is  but  a  bare  authority  to  a  stranger,  who  has  not,  or 
ever  had,  any  estate  whatsoever.  I  might,  perhaps,  rest  satis- 
fied with  giving  this  description  of  the  two  powers,  drawn  from 
ajjproved  authority;  but  I  think  the  point  is  susceptible  of  more 
precise  and  definite  illustration.  If  a  man  by  his  will  directs 
liLs  executors  to  sell  his  land,  this  is  but  a  bare  authority  without 
interest;  for  the  land  in  the  meantime  descends  to  the  heir  at 
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law,  who,  until  the  sale,  would  at  common  law  be  entitled  to 
the  profits;  and,  being  but  a  naked  authority,  if  one  executor 
dies,  the  power  at  common  law  would  not  sarvive:  Co.  Litt. 
113  a,  181b,  236  a;  3  Salk.  277;  PoweU  on  Dev.  291-810. 

But  if  a  man  devises  his  land  to  his  executors,  to  be  sold^ 
then  there  is  a  power  coupled  with  an  interest,  for  the  executors 
in  the  meantime  take  possession  of  the  land  and  of  the  profits. 
In  this  case,  the  estate,  so  also  the  trust,  would  surriye  to 
the  surviving  executor.    There  is  a  very  striking  analogy  be* 
tween  this  case  of  a  devise  of  land  to  executors  to  be  sold, 
and  a  mortgage  of  lands  with  power  to  sell.    In  both  cases  the 
estate  passes  to  the  person  clothed  vnth  the  power,  and  in  both 
cases  the  power  is  given  in  trust  to  answer  a  specific  purpose. 
I  cannot  discern  any  distinction  between  the  cases  sufScient  to 
render  the  power  in  the  one  instance  naked,  and  in  the  other 
coupled  with  an  interest.    It  is  not  a  power  with  interest  in  the 
executors,  because  they  may  derive  a  personal  benefit  from  the 
devise;  for  a  trust  vnll  survive,  though  no  ways  beneficial  to 
the  trustee.     It  is  the  possession  of  the  legal  estate,  or  a  right 
in  the  subject,  oyer  which  the  power  is  to  be  exercised,  thai 
makes  the  interest  in  question;  and  where  an  executor,  guardian 
or  other  trustee  is  invested  vnth  the  rents  and  profits  of  land 
for  the  sale  or  use  of  another,  it  is  still  an  authority  coupled 
with  an  interest,  and  survives.    It  has  been  thus  frequently 
adjudged.     This  case  also  is  still  more  analogous  to  the  one  of 
a  conveyance  of  property  by  way  of  pledge,  or  in  trust  with  an 
agreement  for  the  mortgage  to  sell  in  case  of  default.    This  is  a 
practice  known  in  the  English  law,  and  it  was  taken  for  granted 
by  the  lord  chancellor  in  the  case  of  7\u:ker  v.  WUson,   1  P. 
Wms.  261,  that  where  there  existed  such  an  agreement,  the 
mortgagee  might  sell  after  the  death  of  the  mortgagor.    It 
seems  to  have  been  admitted,  not  to  have  been  competent  for 
the  mortgagor  to  revoke  this  authority  to  sell,  because  it  vraa 
granted  for  the  benefit  of  the  mortgagee.    He  might  perhaps 
embarrass  the  execution  of  the  power  by  a  subsequent  mort- 
gage or  judgment,  but  the  power  would  still  remain  in  full 
force,  although  the  land  in  the  hands  of  the  purchaser  under 
the  power  might  become  subject  to  such  subsequent  lien.    In 
short,  this  power  is  altogether  different  from  that  of  a  mere 
naked  authority;  the  latter  is  no  better  than  a  letter  of  attorney 
given  to  a  stranger  to  the  estate,  as  in  the  instance  given  by 
Coke  of  a  letter  of  attorney  to  make  livezy  of  seisin:    1  InsL 
62  b.    This  is  revocable  by  the  grantor  at  his  pleasure  in  his 


Feb.  1804.]  Bergen  v.  Bennett.  287 

life-time,  and  is  absolutely  revoked  by  his  death.  The  grantee 
of  such  a  naked  power,  having  no  interest  connected  with  the 
power,  has,  of  course,  no  interest  affected  by  the  revocation. 
The  present  power  is  in  every  view  distinct  from  the  other.  I 
conclude,  therefore,  that  the  power  to  sell  was  not  revoked  by 
the  death  of  the  mortgagor,  and  that  the  decree  cannot  be  sup- 
ported on  the  ground  that  was  taken  in  the  court  below.  I 
have  bestowed  some  pains  upon  this  question,  because  I  am  of 
opinion  that  the  grounds  of  a  definitive  decree  in  chancery, 
resting  upon  what  is  assumed  to  be  a  principle  of  law,  ought 
not  to  be  questioned  and  overturned  without  much  care  and 
consideration.  It  remains  to  see  whether  any  of  the  other 
points  that  were  raised  by  the  counsel  upon  the  argument  will 
bear  out  the  decree.  It  is  contended  that  the  power  was  not 
recorded  according  to  law.  The  act  directs  that  all  powers  to 
mortgagees,  for  making  sales  in  fee,  shall  be  acknowledged, 
proved  and  recorded  as  other  deeds  usually  are,  before  the  con- 
veyances for  the  sale  be  executed:  Laws  of  N.  Y.  1789,  Ap- 
pendix, 10. 

I  incline  to  think  the  act  was  complied  with.  The  power 
was  registered  in  the  book  of  mortgages.  The  subject-matter 
of  the  whole  act  is  mortgages;  and  in  the  preceding  part  of  it 
it  speaks  of  deeds  with  a  defeasance  in  a  separate  writing,  and  of 
conditional  deeds,  and  declares  them  to  be  the  same  as  mort- 
gages. It  is  no  violent  construction,  therefore,  to  consider  the 
words  recorded  as  deeds  usually  are,  to  refer  to  mortgage  deeds, 
they  being  the  only  deeds  within  the  purview  and  other  provis- 
ions of  the  act.  These  powers  also  are  usually  contained  in 
the  same  deed  with  the  mortgage,  and  to  register  the  mortgage 
part  of  the  deed  in  one  book  and  the  power  part  in  another 
book  would  be  inconvenient  and  idle.  Admitting  the  proper 
book  to  have  been  selected,  the  power  was  well  recorded;  for  it 
was  recorded  at  length  as  far  as  the  mere  power  in  question 
went,  and  nothing  was  omitted  but  the  covenant  at  the  foot  of 
it  declaring  the  sale  to  be  a  perpetual  bar.  But  if  this  be  not 
the  true  construction  of  the  act,  I  am  satisfied  that  even  the 
omission  to  record  the  power  wiU  not  affect  the  sale.  The  only 
use  in  recording  it  is  for  the  benefit  of  the  purchaser,  and  it 
does  not  lie  with  the  mortgagor  to  object  to  the  validity  of  the 
sale  by  reason  of  that  omission.  He  can  have  no  concern  or 
interest  to  be  affected  whether  it  be  recorded  or  not.  The  next 
objection  is  that  the  notice  of  the  sale  was  not  according  to  the 
directions  of  the  act.    It  is  alleged  that  the  proof  of  the  six 
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montha'  notioe  in  the  newspaper  and  on  the  ooart-honae  door 
is  not,  as  it  ought  to  be,  full  and  perfect;  and  some  nice  oriti- 
oisms  haye  been  made  npon  its  deficiency.  I  shall  forbear  en- 
tering into  this  examination.  Considering  the  lapse  of  time 
since  the  publication  was  made,  the  proof  of  the  notice  is  pretty 
well  made  out,  and  eyeiy  defect  may  well  be  supplied  by  a  rea- 
sonable presumption.  I  have,  howeyer,  a  short  dedsiye  answer 
to  the  whole  objection;  and  that  is,  that  after  a  mortgagor  or  his 
heir  has  lain  by  for  sixteen  years,  he  shall  not  then  be  permitted 
to  come  in  and  question  the  regularity  of  the  notice.  Public 
convenience  essentially  requires  that  we  should  establish  this 
principle.  It  would  be  too  rigid  and  severe  to  exact  all  these 
minutisB  of  proofs  after  such  a  length  of  time.  It  was  next 
urged  that  the  exceptions  made  and  published  in  the  conditions 
of  sale  rendered  the  same  void.  The  exceptions  which  have 
been  deemed  as  of  serious  moment  (for  I  pass  by  the  exception 
of  the  com  on  the  ground,  and  the  one  hundred  rails,  as  not 
requiring  an  answer),  are  a  drain  for  the  collect  of  ten  feei 
wide,  and  certain  terms  imposed  on  the  purchaser,  who  could 
not  give  sufficient  security.  I  am  not  inclined  to  question  the 
doctrine  that  a  mortgagee  is  bound  to  pursue  his  power  strictly, 
and  that  although  he  may  sell  part  of  the  land  at  one  time  and 
part  at  another,  yet  that  he  cannot  clog  and  incumber  the  part 
that  he  sells,  but  must  sell  simply  and  unconditionally  the  whole 
interest  as  the  same  was  conveyed  by  the  mortgagor:  Go.  lAVL 
118a;  Digges'  Case,  1  Co.  173  b. 

I  cannot,  however,  intend  that  this  principle  was  violate^iin 
the  present  case.  The  exception  of  the  ten  feet  may,  or  may 
not,  have  been  an  incumbrance  to  the  premises.  It  could  not 
have  been  made  or  intended  as  a  benefit  to  the  mortgagee,  who 
became  the  purchaser;  for  the  premises,  it  appears,  were  not 
bound  upon  him.  He  could  have  had  no  motive.  For  the 
drain  being  excepted  from  the  sale,  would,  if  created  then  for 
the  first  time,  have  remained  in  the  heir  of  the  mortgagor,  and 
it  must  still  remain  his  property.  I  think,  however,  we  ought 
to  intend,  after  this  distance  of  time  at  least,  that  this  drain 
had  antecedently  existed,  and  was  founded  on  usage,  or  was  an 
exception  in  the  previous  deeds  of  the  land.  It  is  more  proba- 
ble,  then,  that  exception  was  put  in  for  greater  caution,  and 
that  the  mortgagee  himself  had  taken  the  premises  subject  to 
that  exception.  It  would  be  unreasonable  and  impolitic,  in  my 
opinion,  to  disturb  that  sale  at  this  day,  by  reason  of  a  circum- 
stance of  such  small  moment,  as  a  matter  of  fact,  in  which  im> 
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fraud  or  gain  can  be  imputed  to  the  one  party,  or  real  injury  to 
the  other;  and  when,  by  fair  intendment,  the  whole  can  be  ao 
easily  reconciled  with  sixict  principle  on  the  subject.  The  other 
objection  is  that,  by  the  conditions  of  sale,  unreasonable  terms 
were  imposed  on  the  purchasers  who  could  not  give  sufficient 
eecurity.  These  sales  at  auction  may  be  insisted  on  to  be  cash 
«ales.  The  mortgagee  may  haye  his  conyeyance  ready  to  eze- 
-cute,  and  may  exact  the  money  as  soon  as  the  land  is  siamck  off. 
If  he  is  willing,  however,  to  allow  a  credit  to  the  purchaser, 
«nd  if  he  be  entitled  to  allow  it,  he  may  then,  no  doubt,  dictate 
the  terms  and  extent  of  the  security,  so  as  the  same  be  not  un- 
jreasonable.  If  the. purchaser  is  not  satisfied  with  these  terms, 
lie  has  only  to  advance  the  money  which  the  mortgagee  is  en- 
titled to  demand,  and,  if  offered,  bound  to  reoeire.  But 
i^hether  the  mortgagee  be  entitled  to  sell  upon  credit  and  secur- 
ity, or  is  in  all  cases  bound  to  exact  the  money  immediately,  it 
is  unnecessary  to  decide;  because  the  sale  in  question  was  not 
a  sale  upon  credit,  but  a  sale  equiyalent  to  a  cash  sale,  since  it 
^as  in  reality  a  sale  to  the  mortgagee  himself.  If  he  could  not 
liaTe  sold  upon  secuxiiy,  but  for  cash  only,  these  terms  that 
^ere  given  out  were  null  and  void,  and  could  haye  had  no  effect 
tipon  the  sale  or  upon  the  purchasers;  and  if  he  was  entitled  to 
«eU  on  credit  and  security,  I  should  not  consider  the  terms  im- 
posed to  have  been  so  unreasonable  as  that  the  sale  ought  now 
to  be  set  aside,  from  that  droumstance  alone.  I  do  not,  there- 
fore, consider  these  conditions  of  sale  as  forming  any  solid 
ground  for  the  present  bill  to  set  aside  the  sale  and  redeeuL 
Another  objection  to  the  sale  is  that  the  mortgagee  was  himself 
the  purchaser;  and  it  is  a  sound  and  established  rule  of  equit- 
able policy  that  a  trustee  cannot  himself  be  a  purchaser  of  the 
trust  estate,  without  leaye  from  chancery,  and  the  reason  of  the 
role  is  to  bar  the  more  effectually  every  ayenue  to  fraud.  This 
rale  was  recognized  by  this  court  in  the  cause  of  Munroe  etal.  y. 
jUlaire  (post,  330),  but  a  distinction  was  there  taken  between  the 
<aae  of  a  suit  against  a  trustee  to  set  aside  a  purchase,  he  having 
purchased  the  formal  legal  title,  as  in  the  present  case,  and 
where  a  suit  was  by  him  commenced  to  complete  the  purchase, 
as  in  the  case  cited,  and  it  was  observed  that  in  the  former  case, 
and  the  observation  is  consequently  applicable  to  the  present 
case,  that  equity  would  not  interfere  as,  of  course,  to  set  aside 
the  purchase;  for  although  equity  will  not  aid,  it  is  not  bound 
in  every  case  to  disturb  such  a  purchaser.  It  has  also  been 
made  a  question  whether  the  rule  would  apply  to  the  case  of  a 
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trostee  who  was  himself  a  ce^ui  que  trusty  and  was  obliged  to 
purchase  in  order  to  avoid  a  loss  to  himself  by  a  sale  at  a  lesa 
price. 

But  I  shall  forbear  for  the  present  from  giving  mj  opinioa 
whether  these  distinctions  are  well  taken  or  not,  because  the 
rule  being  admitted  to  be  absolute  and  uniTersal,  it  is  still 
agreed  that  the  cestui  qwe  truti  must  come  in  a  reasonable  time 
to  set  aside  the  sale,  or  he  will  not  be  heard:  6  Yez.  Jun.  680, 
681,  682.  What  shall  be  termed  a  reasonable  time  is  not  bus- 
ceptible  of  a  definite  rule,  but  must,  in  a  degree,  depend  upon 
the  circumstances  of  the  particular  case,  and  be  guided  by 
sound  discretion  in  the  court.  In  this  case  the  cestui  que  trusi 
comes  after  sixteen  years  finding  it  a  gaining  baigain,  and  beings 
all  that  time  under  no  legal  disability.  Is  this  coming  within 
reasonble  time  to  set  aside  a  sale  on  the  ground  of  this  tech- 
nical rule  of  equity?  Suppose  the  mortgagee,  instead  of 
Belling  the  lands,  had  entered  into  possession  of  them  under 
the  mortgage,  and  enjoyed  them  as  his  own,  twenty  years'  pos- 
session in  such  a  case  would  have  been  a  bar  to  a  bill  to  redeem. 
This  is  a  settled  rule  in  chancezy:  8  P.  Wms.  287;  3  Bro.  641. 
And  ought  not  sixteen  years'  possession,  after  a  sale  according 
to  the  directions  of  a  statute,  and  which  is  a  species  of  foreclos- 
ure by  law,  to  be  esteemed  equal  to  twenty  years'  possession,  com- 
mencing without  such  solemnity  ?  In  the  case  of  Wichalse,  Exr, , 
v.  ShMi,  1  Bro.  Par.  Ca.  414;  S.  C.  2  Eq.  Ca.  Ab.  177,  the  party 
came  into  chancery  to  redeem,  eleven  years  after  a  foreclosare, 
and  that,  too,  on  the  ground  of  a  parol  declaration  of  the  mort- 
gage, that  he  was  willing  to  receive  back  his  money;  but  the 
court  of  chanceiy  held  (and  the  decree  was  afSrmed  in  the 
house  of  lords),  that  the  mortgagor  came  too  late  after  a  lapse 
of  eleven  years,  and  that  it  would  be  a  bad  precedent  to  open 
the  foreclosure,  as  it  would  render  the  property  acquired  under 
such  circumstances  extremely  precarious,  and  would  be  attended 
vrith  mischievous  consequences  to  the  mortgagee,  who,  in  the* 
meantime  relying  on  his  title,  had  improved  the  estate  and 
kept  no  account  of  the  rents  and  profits.  Such  a  practice 
would  shake  an  abundance  of  titles.  In  the  case  likewise  of 
LuntB  V.  J.  and  W.  Crispe^  2  Bro.  Par.  Ca.  Ill,  a  rule  to  redeem 
was  refused,  after  the  mortgagor's  acquiescence  for  six  years,, 
under  a  foreclosure  by  his  own  consent.  These  cases  are  cer* 
tainly  not  stronger  than  the  present,  and  I  think  the  acqui- 
escence of  the  cestui  que  trust  in  the  purchase  by  the  mortgagee^ 
and  which  is  necessarily  presumed  from  his  delay,  ought  now 
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to  conclude  him.  The  allowing  him  to  redeem  would  establish 
a  precedent  much  more  impolitic  and  inconvenient  in  its  conse* 
qnences  than  the  violation  in  this  case  of  the  rule,  that  a  mort- 
gagee shall  not  purchase.  I  conclude,  therefore,  under  the 
circumstances  of  this  case,  no^e  of  the  objections  raised  are 
sufficient  to  justify  the  setting  aside  the  sale  of  1784,  and,  con- 
sequently, that  the  decree  of  the  court  of  chancery  ought  to  b» 
reversed,  and  that  the  bill  below  to  redeem  be  dismissed  with 
ooets 


This  is  regarded  as  a  leading  case  on  the  subject  of  powers.  It  has  bees 
exteiudTely  cited  and  indorsed  as  an  authority,  both  in  New  York  and  else- 
where. In  OlcoU  V.  Tioga  B.  B,  Co.,  27  N.  Y.  666,  it  was  cited  as  to  a 
power  of  sale  in  a  mortgage.  It  is  also  cited  and  approved  in  FrankUn  v. 
Osgood,  14  Johns.  553;  JacJcaony,  Davenport,  18  Id.  300;  C<tf\field  v.  Monger, 
12  Id.  347;  Bradstreet  v.  dark,  12  Wend.  664;  People  v.  Tioga,  19  Id.  74; 
Taylor  v.  Morris,  1  N.  Y.  368;  Lawrence  v.  Farmers',  tic,  Co.,  13  Id.  213; 
Gardner  v.  Ogden,  22  Id.  348.  It  has  also  been  repeatedly  noticed  in  th» 
federal  conrts.  Thus,  in  DartmotUh  College  v.  Woodward,  4  Wheat  700,  it 
is  cited  on  the  point  of  a  power  being  irrevocable  if  coupled  with  an  interest. 
So  in  Hunt  v.  Bouamaniere,  2  Mason,  249,  Story,  J.,  referring  to  it,  says: 
"The  case  of  Bergen  v.  Bennett,  cited  at  the  bar,  is  certainly  good  law,  and 
it  will  illustrate  the  distinction  between  naked  powers  and  powers  coupled 
with  an  interest."  It  is  cited  as  showing  when  a  power  survives  in  Peter  v. 
Beverly,  10  Peters,  564;  Taylor  v.  Benham,  5  How.  269.  In  LockeU  v.  Hill, 
1  Woods,  560,  Erskme,  J.,  says  of  it,  that  on  this  subject  it  is  the  first  re- 
ported case  in  this  country. 

In  Watson  v.  Mu\ford,  1  Zabr.  507,  Carpenter,  J.,  referring  to  this  csse^ 
says:  '*  There  is  a  case  in  which  on  sale  of  mortgaged  premises  under  a 
power,  after  acquiescence  for  sixteen  years,  it  was  held  that  it  might  be 
presumed  that  the  notices  of  sale  had  been  regularly  posted  and  published. 
The  case  may  be  questioned  to  the  extent  to  which  the  principle  was  an- 
nounced as  a  conclusion  of  law,  though  probably  rightly  applied  to  the  cir« 
cumstances  of  the  case."  The  latest  citation  of  the  case  is  found  in  Ten 
Eytk  V.  Craig,  62  N.  Y.  419,  on  the  subject  of  a  trustee  dealing  with  the 
trust  property,  and  the  language  of  Kent,  J.,  aa  to  the  reason  of  the  mle^ 
approved. 


Ludlow  v.  Simond. 

p  CAim*  Cjoi,  1.] 

BnOBAXOB  OF  SUBBTT.—- Where  a  surety  bound  himseU  to  make  good  a 
deficiency  arising  from  a  sale  of  goods  consigned  to  the  ooirespondent 
of  the  creditor  who  had  entire  control  of  the  consignment,  a  sale  by 
the  consignee  at  another  place  than  that  agreed  on  releases  the  surety. 

JuBiSDiCTiON  OP  Equity  in  Matters  of  Account.— Although  thera 
may  be  a  remedy  at  law  in  matters  of  account,  yet,  if  the  relief  be 
doubtful  or  inadequate,  equity  will  entertain  the  bil^  In  order  tha 
more  efiectually  to  give  relief  generally. 
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ExEcunov  OF  Sealed  Instrument  bt  SETEBAL-^WheTeaeyeraliMift 
ties  should  nnite  in  the  execution  of  a  sealed  instniment,  they  mMjJum 
and  adopt  the  same  seaL 


Afpbal  from  a  decision  of  the  chancellor^  <liftmiBgiwg  the 
Appellants'  bill  with  costs.  On  the  eleventh  of  March.  1799, 
the  appellants  entered  into  an  agreement  with  one  Lerembonre, 
and  the  respondent,  Simond,  by  which  Leremboure  was  to  load 
on  board  one  or  more  vessels  a  certain  quantity  of  tobacco  and 
Havana  sugars,  the  former  at  ten  and  a  half  and  eleven  cents 
per  pound,  the  latter  at  fifteen  dollars  and  seventy-five  cents 
for  brown  sugar,  per  hundred,  and  nineteen  dollars  for  white, 
the  cost  of  the  whole  to  reach  about  forty  thousand  dollars,  de- 
ducting the  drawback.  The  goods  were  to  be  consigned  by 
Ludlow  &  Co.  to  Buildemaker  &  Co.,  the  correspondents  of  the 
former  at  Hamburg,  to  be  sold  for  the  account  of  Leremboure. 
Ludlow  &  Co.  were  to  furnish  Leremboure  their  notes  to  order 
for  the  amount  of  forty  thousand  dollars,  payable  one-half 
at  four,  and  the  other  half  at  six  months,  each  half  to  be  di- 
vided into  several  parts,  and  to  be  delivered  corresponding 
with  each  particular  shipment.  The  amount  of  the  goods  was 
to  be  fully  insured.  It  was  agreed  Ludlow  &  Co.  should  be 
allowed  a  commission  of  two  and  a  half  per  cent,  on  the  in- 
voices of  the  goods  shipped.  To  secure  to  them  the  payment 
of  the  forty  thousand  dollars,  as  well  as  this  commission,  Le- 
remboure was  to  assign  the  policies  to  Ludlow  &  Co.,  but  i4 
case  of  no  payment  from  this  source,  Ludlow  &  Co.  were  author* 
ized  to  draw  at  sixty  days  sight  on  London,  twenty  days  befora 
their  notes  respectively  became  due,  and  to  order  the  necessary 
remittances  to  be  made  by  Buildemaker  &  Co.  to  their  coire- 
epondents  in  London  to  meet  their  drafts;  th  remittances  to  be 
at  the  risk  of  Leremboure,  both  as  to  the  validity  of  the  bills 
and  the  solvency  of  the  house  in  London,  to  whom  the  same 
might  be  made.  Ludlow  &  Co.  were  to  be  allowed  a  further 
commission  of  one  and  one-quarter  per  cent,  on  the  amount  of 
bills  they  might  draw.  If  the  proceeds  of  the  sales  at  Ham- 
burg should  not  prove  sufficient  to  reimburse  Ludlow  &  Co., 
the  amount  of  the  several  notes,  interest,  commission  and 
charges,  Leremboure  should  make  good  the  deficiency  as  soon 
as  ascertained,  by  giving  his  note  to  Ludlow  &  Co.  at  sixty 
days,  indorsed  by  Simond  &  Co.,  who  consented  thereto;  and 
Ludlow  &  Co.  agreed,  if  the  proceeds  exceeded  the  amount  due 
them,  to  pay  the  difference  in  cash.  The  several  parties,  Lud- 
low &  Co.,  Leremboure,  and  Simond  &  Co.,  executed  the  agree* 
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meni,  bindiDg  themselyes  to  each  other  in  the  sum  of  one  hnn* 
dred  thousand  dollars  for  its  due  performance.  In  pursuance 
of  this  agreement,  Ludlow  &  Co.  furnished  notes  to  the  amount 
of  twenty  thousand  dollars  to  Leremboure,  who  at  the  same 
time  assigned  to  Ludlow  &  Co.  the  policies  for  forty  thousand 
dollars,  on  the  cargoes  of  two  ships  loaded  with  sugar  and  to- 
bacco, marked  D.  L.,  and  consigned  by  Ludlow  &  Co.,  and 
ordered  to  be  sold  according  to  the  terms  of  the  agreement. 
On  the  sixth  of  April  following,  Ludlow  &  Co.  gave  Lerem- 
boure  other  notes,  making  a  total  of  thirty-six  thousand  four 
hundred  and  thirty-one  dollars  and  eighty-eight  cents.  The 
cargoes  arrived  safely  at  Hamburg,  but  owing  to  the  bad  con- 
dition of  the  market,  were  sent  by  Buildemaker  &  Co.,  without 
directions  from  the  appellants,  to  Botterdam,  and  there  sold  for 
about  fourteen  thousand  one  hundred  and  twenty-six  dollars 
and  eighty-fiye  cents,  net,  which  was  paid  over  to  Ludlow  &  Co. 
In  October,  1800,  Ludlow  &  Co.,  having  ascertained  the  balance 
due,  presented  the  account  to  Leremboure  and  demanded  pay- 
ment; the  latter  acknowledged  the  correctness  of  the  account^ 
but  refused  to  give  his  note  for  the  amount,  he  being  insolvent. 
Ludlow  &  Co.,  sixty-three  days  after,  called  on  the  respondent 
for  the  amount,  who  also  refused  to  pay. 

Upon  these  facts,  the  chancellor  dismissed  the  bill  with  costs; 
whereupon  an  appeal  was  taken  to  this  court. 

Woodworth,  attamey^enerai,  Pendleion  and  Harison,  for  tht 
appellant. 
Hoffman,  Henry,  Van  Yechten  and  Edwards,  for  the  respondent. 

Spsmokb,  J.  In  the  discussion  of  this  cause  the  counsel  have 
rested  their  arguments  on  two  principal  points: 

1.  "Whether  the  court  of  chancery  had  jurisdiction  of  the 
cause; 

2.  Whether  the  respondent,  ffimond»  has,  from  the  facts 
proved,  been  discharged  from  his  responsibility  on  the  oontract 
entered  into  between  the  appellants,  Leremboure  and  himself. 

I  shall  not  enter  into  a  particular  consideration  of  the  first 
question,  because  it  is  immaterial,  in  the  view  I  have  taken  of 
the  subject,  whether  the  court  of  chancery  had  or  had  not  juris- 
diction. I  wish,  however,  to  be  explicitly  understood  as  not 
subscribing  to  the  proposition  that  that  court  had  cognizance 
of  the  cause  on  any  of  the  grounds  urged  by  the  appellant's 
counsel;  and  did  it  rest  solely  on  that  point,  the  strong  inclina- 
tion of  my  opinion  is,  that  the  appellants'  relief,  if  any  they 
are  entitled  to,  is  at  law. 
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It  cannot  be  controyerted  but  that  Simond  is  a  sozefy  or 
C^oarantor  for  the  perfomance  of  Leremboore's  contract,  so  far 
forth  as  respects  the  indorsement  of  a  note  which  the  latter 
atipulated  to  give  Daniel  Ludlow  &  Co.,  for  the  deficiency  of  the 
proceeds  of  the  sales  of  the  goods  mentioned  in  the  contract. 
He  is  surety  merely,  without  the  chance  of  reaping  any  benefit 
from  the  enterprise;  he  has  no  interest  in  the  adventure,  and 
does  not  appear  to  have  been  indemnified  by  any  security  for 
this  gratuitous  undertaking,  and,  although  it  was  suggested,  yet 
no  facts  appear  in  the  case  to  warrant  those  suggestions,  and 
khe  court  are  to  judge  secundum  cUIegata  et  pro  bata.  I  proceed, 
therefore,  on  the  fact  that  Simond  was  a  surety,  without  any  in- 
terest in  the  subject-matter  of  the  contract,  and  without  any 
counter  security.  It  has  been  correctly  urged  that  sureties  are 
favorites  of  courts  of  equity,  and  that  those  courts  will  not  bind 
them,  where  they  are  not  strictly  bound  at  law.  It  may,  in  the 
same  sense  be  said,  that  they  are  f  ayorites  of  courts  of  law;  and  that 
there  they  will  not  be  bound  beyond  the  scope  of  their  engage- 
ments. These  maxims,  if  I  may  so  call  them,  grow  out  of  the  con- 
rsideration,  that  in  the  various  transactions  in  life  men  are  liable 
v.to  be  called  on  to  render  acts  of  neighborly  kindness,  without 
vany  interest  or  expectation  of  reward;  that  they  are  frequently 
<called  on  to  become  bail,  indorsers  of  notes,  guaranties  in  vari- 
ous modes,  and  when,  in  such  cases,  the  principal  turns  out  to 
be  insolvent,  it  becomes  a  question  which  of  two  innocent  par* 
ties  shall  sustain  a  loss.  Both  courts  of  equity  and  law  will  cast 
the  responsibility  on  the  surety,  if  by  the  terms  of  the  engage- 
ment  he  has  assumed  it;  but  neither  of  them  will  do  this  where 
he  is  not  brought  within  the  precise  scope  of  his  undertaking. 
The  authorities  on  this  subject  are  very  uniform;  they  speak  a 
language  not  to  be  misunderstood,  and,  without  detaining  the 
court  by  an  enumeration  of  them,  I  am  fully  justified,  by  those 
cited,  in  saying  that,  both  in  law  and  equity,  contracts,  involv- 
ing  the  rights  of  sureties,  will  so  far  as  respects  them  receive  a 
more  rigid  and  less  liberal  construction  than  between  the  origin 
fial  contracting  parties. 

(After  reviewing  the  material  facts  in  the  cause,  as  before 
stated  the  judge  preceded).  From  this  state  of  facts  arises  the 
question,  whether  the  respondent  is  to  be  holden  responsible 
for  the  deficiency  of  the  sales;  and,  in  my  opinion,  he  is  not 
responsible.  The  contract  he  has  entered  into  obliges  him  to 
indorse  Leremboure's  note  for  the  deficiency  of  the  proceeds  of 
the  sales  at  Hamburg.    The  place  of  the  sale  is,  in  my  concep* 
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tioiiy  not  only  a  condition  precedent,  but  it  enters  into  the  sub- 
stance of  the  contract.  It  maj  not  appear,  at  first  view,  at  all 
material  where  the  sales  were  made,  provided  the  goods  were 
«old  for  the  best  price  that  could  be  obtained;  but  it  will,  on  ex- 
amination, appear  extremely  important  to  the  respondent  that  the 
sales  should  hayebeen  made  at  Hamburg,  rather  than  Rotterdam. 
Whether,  however,  this  be  or  be  not  material,  if  Hambtuig  was 
agreed  by  the  contract  to  be  the  place  of  sale,  then  on  piinci* 
pies,  as  applicable  to  sureties,  the  respondent  is  discharged. 
That  Hamburg  was  the  designated  place  of  sale  is  manifest  not 
only  from  the  words  of  the  contract,  but  from  its  plain  and  evi- 
dent  meaning.  The  goods  were  consigned  to  Buildemaker  & 
Oo.  to  be  sold;  the  consignment  to  this  house,  transacting  busi- 
ness at  Hamburg,  a  great  commercial  city,  imports,  in  itself, 
that  the  sales  were  to  be  there.  The  insurances,  extending  no 
further  than  to  Hamburg,  is  still  more  demonstratiye  of  the  sense 
and  understanding  of  the  parties,  that  they  were  to  go  no  toxr 
ther.  The  want  of  provision  in  the  contract  for  any  other  mar- 
ket, and  above  all,  the  express  terms  of  the  contract,  whereby 
the  respondent  engaged  to  indorse  Leremboure's  note  for  the 
deficiency  of  the  proceeds  of  the  sales  at  Hamburg,  leave,  I  think» 
not  a  particle  of  doubt  on  that  subject. 

The  case  is  then  perfectly  analogous  to  the  case  in  2  Chan* 
Ca.  22,  where  a  bond  was  given  by  a  principal  and  his  surely 
to  pay  such  sum  as  N.  H.,  a  master  in  chancery  should  report. 
The  master  agreed  on  died  without  making  a  report.  The 
chancellor  determined,  on  the  principle  I  have  stated,  that  the 
eurety,  not  being  bound  at  law,  should  not  be  holden  in  equity. 

The  sales  not  having  been  made  at  Hamburg  is,  I  think, 
matter  of  substance.  I  have  observed  already  that  the  appel- 
lants gave  their  notes  on  the  eleventh  of  March  and  sixth  of 
April,  1799.  The  first  became  payable  the  fourteenth  of  July, 
and  the  last  the  ninth  of  October,  in  the  same  year.  The  ap- 
pellants contemplated,  beyond  a  doubt,  to  meet  these  notes  by 
drafts  on  London,  at  sixty  days'  sight,  and  for  that  purpose 
Leremboure  authorized  them  to  draw  bills,  twenty  days  before 
their  notes  respectively  became  due,  and  to  order  the  necessary 
remittances  to  be  made  by  Buildemaker  &  Co.  to  their  friends 
in  London,  on  whom  they  might  value  to  meet  their  drafts. 
From  this  arrangement  the  respondent  must  have  contemplated, 
when  he  entered  into  the  contract,  that  the  cargoes  thus  shipped 
were  to  be  sold,  so  as  to  form  a  fund  for  the  payment  of  the 
tills  to  be  drawn  by  the  appellants,  and  that  the  term  of  hia 
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responfiibility  would  not  be  extended  beyond  the  last  of  the 
year  1799.  Instead  of  this,  by  the  transportation  of  the  good» 
to  Botterdam,  the  period  of  his  responsibility  was  enlarged  to 
the  thirtieth  of  September,  ISOO,  a  time  far  beyond  any  ideaa 
he  could  have  formed  from  the  provisions  of  the  contract.  Had 
it  not  been  thus  enlarged,  and  the  goods  been  sold  for  the 
lowest  possible  price  at  Hamburg,  he  might,  for  aught  that  ap* 
pears,  have  secured  himself  before  Leremboure  became  insolvent. 
As  in  the  case  of  Bees  v.  BerringUm,  2  Yes.  Jr.  643,  so  here,  in 
the  language  of  Lord  Loughborough,  "  we  cannot  try  the  case 
by  inquiring  what  mischief  it  may  have  done  (to  send  the  goode 
to  Botterdun),  for  that  would  go  into  a  variety  of  speculation, 
upon  which  no  sound  principle  could  be  built."  To  hold  the 
respondent  liable,  not^thstanding  the  terms  have  not  been 
complied  with,  on  v^hich  alone  his  responsibility  was  to  arise, 
would  be  substituting  another  contract  in  lieu  of  the  one  the 
parties  have  made.  It  is  impossible  to  say  that  a  contract 
agreeing  to  be  responsible  for  the  deficiency  of  the  proceeds  of 
sales  at  Hamburg,  ought  to  be  construed  to  be  responsible  for 
the  deficiency  of  the  proceeds  of  sales  at  Rotterdam. 

It  has  been  urged,  by  the  appellants'  counsel,  that  Builde* 
maker  &  Co.  were  not  exclusively  their  agents,  and  that  thej 
acted  without  their  directions  in  sending  the  goods  to  Botter- 
dam,  and  that  they  had  by  law  a  right  to  send  them  to  a  neigh* 
boring  market  for  a  better  price.  It  will  not,  I  trust,  be 
contended  that,  had  the  appellants  ordered  the  goods  to  Bot- 
terdam  in  case  a  higher  price  could  have  been  there  obtained, 
that  then  the  respondent  would  have  been  liable.  If,  in  thai 
case,  all  responsibility  would  have  been  gone,  how  can  it  alter 
the  case,  as  respects  the  respondent,  by  what  means  the  goode 
were  sent  there?  He  had  no  control  over  them;  and  if  his 
responsibility  is  extended  beyond  the  terms  of  his  contract, 
however  hard  the  case  may  be  as  regards  the  appellants,  it 
would  be  harder  as  respects  him.  If,  by  law,  an  agent  receiv- 
ing a  consignment  of  goods  to  sell,  may  send  them  to  another 
market,  which  I  am  not  prepared  to  admit,  then  the  appellants 
may  be  chargeable  with  negligence  in  not  instructing  Builde- 
mdcer  &  Ck>.  to  sell  at  Hamburg.  But  if,  as  I  incline  to  think, 
they  could  not  as  consignees  have  sent  their  goods  to  another 
market,  they  would,  under  the  facts  proved  in  this  case,  be 
responsible  to  the  appellants,  unless  they  have  affirmed  their 
acts,  and  thus  concluded  themselves.  "A  man  may,"  saya 
Chief  Justice  Willes,  in  his  Beports,  p.  407,  ''in  many  casee 
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either  consider  another  as  a  wrongdoer,  or  as  a  receiyer  of 
money  for  his  use,  as  he  thinks  best,  and  most  for  his  ad- 
vantage." In  this  case  the  appellants  have,  it  appears  to  me, 
aflBrmed  the  acts  of  Buildemaker  k  Co.  in  selling  the  goods  at 
Rotterdam,  by  receiving  their  accounts,  and  passing  the  pro« 
ceeds  of  the  sales  there  to  the  credit  of  Lerembonre.  This 
fact  appears  by  the  accounts  exhibited  by  the  appellants.  It 
then  turns  out  to  have  been  a  sale  at  Botterdam,  contrary  to 
the  contract,  assented  to  by  matter  ex  po^  facto  by  the  appel« 
lants,  and  this  I  consider  another  insuperable  di£Boul1y  to  their 
recovery. 

The  amount  in  demand,  and  the  learned  and  ingenious  argu- 
ments submitted  to  the  court,  have  induced  all  the  research 
and  examination  in  my  power  to  bestow.  The  clear  and 
decided  result  is,  that  the  respondent  is  discharged  from  his 
responsibility  on  the  contract;  and  although  I  perceive  that  the 
appellants  have  conducted  themselves  with  perfect  good  faith; 
that  the  loss  is  to  them  a  severe  misfortune,  I  am  unwilling  to 
festore  them  their  losses  by  inflicting  an  injury  on  a  man  having 
a  perfectly  legal  and  meritorious  defense.  In  my  opinion, 
therefore,  the  decree  of  the  chancellor  must  be  affirmed  with 
oosts  to  be  taxed. 

Thompson,  J.  This  case  naturally  divides  itself  into  two  gen« 
eral  subjects  of  inquiiy :  1.  As  it  respects  the  remedy,  whether, 
if  any,  it  ought  to  be  in  a  court  of  law,  or  in  a  court  of  equity; 
2.  As  it  respects  the  rights  of  the  parties. 

The  first  may  be  considered  in  some  measure  as  matter  of 
form;  the  second  as  matter  of  substance;  and  although  it  might 
be  deemed  more  correct,  in  point  of  order,  to  determine  the 
right  before  the  remedy,  yet,  as  I  shall  examine  both  questions, 
not  knowing  the  course  that  may  be  pursued  by  other  members 
of  the  court,  the  order  of  examination  becomes  immaterial. 

There  are  several  grounds,  I  think,  upon  which  the  appellante 
had  a  right  to  go  into  equity  for  relief.  It  is  undoubtedly  im- 
portant to  the  ends  of  justice  that  the  boundary  between  the 
jurisdiction  of  courts  of  law  and  courts  of  equity  should  be 
plainly  marked  and  strictly  pursued.  Were,  indeed,  the  pres- 
ent an  attempt  to  overleap  the  boundaries  heretofore  established, 
it  might  present  a  different  question;  but  that,  I  think,  is  not 
the  case  here.  By  the  ancient  rule,  according  to  Lord  Ooke, 
4  Inst.  84,  the  jurisdiction  of  the  conri  of  chancery  was  con- 
fined to  frauds,  accidents  and  trusts.  So  in  10  Mod.  1.  But 
that  jurisdiction  has  been  gradually  extended,  and  FonblanquCi 
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in  the  first  volume,  x>age  8,  of  his  Taloable  treatise,  observes 
that  the  English  courts  of  law  are,  equally  with  their  oourts  of 
equity,  chargeable  with  having  extended  their  juxisdiotion  bj 
the  aid  of  fiction,  and  that  if  courts  of  equity,  professing  to  pro* 
ceed  upon  the  ground  of  the  party  being  remediless  at  law, 
do  take  cognizance  of  some  matters  of  which  courts  of  law 
would  now  take  cognizance,  they  will  be  found  originally  to 
have  derived  their  jurisdiction  from  the  narrow  decisionB  of 
courts  of  law,  and  having  once  strictiy  possessed  it,  courts  of 
law  ought  not  to  be  at  liberty  at  pleasure  to  deprive  them  of  it. 
The  jurisdiction,  he  again  says,  page  11,  exercised  by  courts  of 
equity,  may  be  considered  in  some  cases  as  assistant  to,  in 
some  concurrent  with,  and  in  others  exclusive  of,  the  jurisdiction 
of  courts  of  common  law.  Matters  of  account  form  one  class 
of  cases,  wherein  courts  of  law  and  equily  exercise  concurrent 
jurisdiction.  Blackstone,  3  Com.  487,  lays  it  down  as  extend* 
ing  to  all  matters  of  account;  and  it  is  a  subject,  I  think,  over 
which  the  jurisdiction  of  a  court  of  equity  ought  to  receive  a 
liberal  construction,  because  the  mode  of  proceeding  is  mom 
peculiarly  adapted  to  a  deliberate  examination  and  correct  set- 
tlement. All  parties  in  the  present  case  were  interested  in  hav* 
ing  the  account  stated.  The  result  was  the  basis  upon  which 
the  respective  rights  and  responsibilities  of  the  parties  depended. 
The  account  being  to  be  stated  by  the  appellants  themselves 
cannot  alter  the  question.  The  other  party  had  a  right  to  con* 
test  it,  and  the  same  examination  might  be  involved  as  if  the 
defendants  below  had  been  called  upon  to  account.  In  matters 
of  account  both  parties  are  actors:  1  P.  W.  868.  Hence  it  is 
that  after  a  decree  to  account  a  defendant  may  revive  the  suit; 
because,  say  the  authorities,  in  such  case  the  defendant  is  con- 
sidered as  an  actor;  for,  until  the  account  is  taken,  it  is  not 
known  where  the  balance  lies.  Although  the  account,  as  stated, 
was  admitted  by  Leremboure,  it  was  not  by  Simond.  The  neces- 
sity of  a  discovery  might  originally  have  been  the  foundation  of 
the  jurisdiction  of  a  court  of  chancery,  in  matters  of  account; 
still  I  cannot  discover  from  authorities  that  it  is  now  restricted 
to  cases  of  that  description.  Mitford,  111,  says  that  in  matters 
of  account  equity  has  a  concurrent  jurisdiction  with  courts  of 
law,  in  cases  where  no  difficulty  would  have  attended  the  pro- 
ceeding in  those  courts:  S.  P.  1  Wms.  251,  n.  A.  And  I  can  see 
no  good  reason  why  a  trustee  who  is  desirous  of  having  his  ac- 
counts settied,  should  not  be  at  liberty  to  call  the  oettui  qua 
irual  into  a  court  of  equity  for  that  purpose. 
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There  is  another  groand,  I  think,  for  sustaining  the  bilL 
Ijeremboure  had  refused  to  give  his  note  for  the  deficienoy,  and 
it  may  be  doubtful  whether  a  specific  performance* in  this  re- 
spect was  not  necessary  for  the  purpose  of  charging  Simond. 
If  y  alsOy  any  fraud  or  collusion  had  been  practiced  between  them, 
it  would,  in  a  peculiar  manner,  be  an  object  of  chancery  juris- 
diction. The  transaction  was  complex,  the  remedy  at  law 
difficult:  1  Str.  733.  Mr.  Justice  Buller,  when  sitting  for  the 
Lord  Chancellor,  in  the  case  of  Weymouth  t.  Boyer,  1  Yes.  Jr. 
424,  says:  "  We  have  the  authority  of  Lord  Hardwicke  that  if 
a  case  be  doubtful  or  the  remedy  at  law  difficult,  he  would  not 
pronounce  against  the  jurisdiction  of  this  court,  and  the  same 
principle  has  been  laid  down  by  Lord  Bathurst."  Matters  of 
account  are  proper  subjects  for  a  court  of  equity:  1  Atk.  128. 
It  does  not  follow  that  because  a  court  of  law  would  giye  relief 
that  a  court  of  equity  loses  the  concurrent  jurisdiction,  which  it 
has  in  matters  properly  cognizable  there:  8  Bro.  Cha.  Oa«  224. 
In  Wright  t.  Hunter,  5  Yes.  Jr.  794,  the  master  of  the  rolls 
says:  ''  I  would  not  lay  it  down  that  because  courts  of  law  may 
entertain  actions  on  such  subjects"  (a  case  of  contribution 
among  partners)  "  a  party  may  not  file  a  bill  for  contribution;'' 
for  though  he  thought  the  question  more  proper  to  be  tried  at 
law,  the  plaintiff  was  very  well  justified  in  coming  there,  **  for," 
he  adds,  "this  court  has  never  given  up  its  jurisdiction.'' 

Independent,  however,  of  the  foregoing  considerations,  I  am 
inclined  to  think  the  respondent  comes  too  late  with  an  objection 
to  the  jurisdiction  of  the  court,  he  having  answered  and  con- 
tested the  merits,  the  subject  of  the  bill  being  within  the  juris- 
diction of  the  court.  This  appears  to  me  to  be  a  reasonable  rule 
and  calculated  to  save  expenses.  It  is  a  good  general  principle 
that  where  a  party  objects  to  the  jurisdiction  of  a  courts  he 
ought  to  do  it  at  the  earliest  opportunity.  I  would  not,  how- 
ever, be  understood  to  extend  this  rule  to  cases  where  the  sub- 
ject-matter is  not  within  the  jurisdiction  of  the  court.  Baron 
Gilbert,  in  his  History  and  Practice  of  the  Court  of  Chancexy, 
Bays,  page  219:  ''  Where  the  common  law  would  give  the  same 
relief  as  a  court  of  equity  there,  if  the  defendant  would  deny 
the  deed  and  demur  to  the  relief,  the  demurrer  would  be 
allowed;  but  if  the  defendant  doth  not  demur  to  the  relief,  the 
court  will  decree  for  the  plaintiff  on  the  hearing,  after  the  deed 
is  properly  proved;  because  the  defendant  admitted  the  juris- 
diction by  answering  and  putting  it  in  issue,  and  not  demur- 
ring."   Again,  page  61:  "  Where  a  plaintiff  goes  into  a  court  of 
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equity  for  damages,  which  are  uncertain,  and  not  to  be  settled 
but  by  a  jury,  the  defendant  may  demur  to  the  relief  after  hay- 
ing first  answered  to  the  damages;  because  it  is  alienifori,  since 
the  court  cannot  settle  the  damages."  But  this  must  be  ante 
Ulis  contestaiionem,  for  if  he  answers  and  contests  with  the 
plaintiff,  he  can  take  no  advantage  of  it  at  the  hearing;  for  he 
has  submitted  to  the  jurisdiction  of  the  court,  and  the  court 
will  not  try  at  law  the  quantum  of  damages  by  a  feigned  action: 
1  Yes.  446.  I  am,  therefore,  of  opinion  that  the  objection  to  the 
jurisdiction  of  the  court  was  not  well  founded.  But  as  the  re- 
sult of  my  opinion  is  with  the  respondent,  it  is  of  little  moment 
as  it  respects  the  present  case,  whether  the  appellants  have  re- 
sorted to  the  proper  forum  for  redress  or  not. 

The  first  question  presented  on  this  part  of  the  case  relates 
to  the  execution  of  the  contract  on  the  part  of  the  appellants. 
It  purports  to  have  been  executed  in  the  name  of  Daniel  Lud- 
low &  Co.,  being  the  name  of  a  firm  composed  of  Daniel  and 
Oulian  Ludlow.  The  signature  must  necessarily  have  been 
written  by  one  only  of  the  company,  and  as  it  is  a  settled  rule 
of  law  that  one  partner  cannot  bind  his  copartner  by  seal,  it  is 
contended  that  the  contract  is  invalid.  Had  the  execution  been 
by  one  of  the  firm,  without  the  assent  of  the  other,  the  objeo* 
tion  might  be  well  grounded;  but  from  the  testimony  the  fact 
appears  otherwise.  Two  witnesses  testify  that  they  saw  Daniel 
Ludlow  and  Oulian  Ludlow  execute  the  contract.  It  is  said, 
however,  that  this  testimony  is  equivocal;  that  the  witnesses 
intended  probably  to  be  understood  that  they  executed  it  in  the 
usual  and  ordinary  mode,  in  the  course  of  the  partnership  con- 
cerns, by  one  only  of  the  company.  This  inference  appears  to 
me  not  warranted  by  the  language  of  the  witnesses.  They 
speak  of  the  parties  individually,  not  as  a  company;  and  had 
not  Daniel  Ludlow  and  Oulian  Ludlow  both  been  present  and 
assented  to  the  execution,  the  language  of  the  witnesses  doubt- 
less would  have  been,  that  they  saw  the  contract  executed  by  the 
one  who  subscribed  the  name  of  the  company.  The  interrog- 
atory part  of  the  witnesses  was:  ''Did  you  not  see  Daniel 
Ludlow  and  Oulian  Ludlow  execute  the  deed?"  Taking  it  for 
granted,  from  the  evidence,  that  Daniel  and  Oulian  were  both 
present  and  assented  to  the  execution,  and  probably  both  ac- 
knowledged the  seal.  I  think  the  contract  well  executed  accord- 
ing to  the  principles  settled  in  Lord  Lovelace^s  case^  Sir  W* 
Jones,  268;  and  Ball  v.  Dumterirlle,  4  T.  B.  814. 

I  shall  next  examine  the  character  which  the  respondent^ 
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SimoDd,  assumes  in  this  contract.  This  becomes  necessaiy, 
because,  from  the  whole  current  of  authorities,  it  is  manifest 
that  where  a  party  is  charged  as  surety  he  has  a  right  to  avail 
himself  of  a  strict  and  literal  construction  of  his  contract  in 
order  to  exonerate  himself  from  responsibility.  In  examining 
this  question  we  have  principally  to  resort  to  tiie  contract  itself. 
In  expounding  it  the  cardinal  rule  is,  that  the  intention  of  the 
parties  ought  to  be  sought  after  and  carried  into  effect,  and  to 
^OTem  the  construction,  where,  from  the  instrument  itself,  that 
intention  can  be  discovered.  In  viewing  the  general  nature 
and  object  of  this  contract,  and  the  parties  who  were  to  be 
beneficially  interested  in  the  speculation,  I  can  consider  Simond 
in  no  other  point  of  light  than  in  the  character  of  a  mere  surety. 
It  is  the  essence  of  a  partnership  transaction  that  each  (partner 
should  be  entitled  to  the  gain  as  well  as  exposed  to  the  loss 
resulting  from  the  concern.  That  was  not  the  case  here,  for  it 
is  expressly  provided  that  if  the  proceeds  of  the  several  ship- 
ments shall  exceed  the  amount  due  Daniel  Ludlow  &  Co.  it 
shall  be  paid  to  Leremboure.  Every  feature  of  the  contract 
shows  that  Simond  was  not  concerned  in  interest.  The  ship- 
ments were  to  be  made  by  Leremboure;  the  notes  to  purchase 
the  cargoes  were  to  be  furnished  to  them;  the  sales  were  to  be 
made  on  his  account  and  at  his  risk;  the  policies  of  insurance 
were  in  his  name  and  by  him  to  be  assigned;  the  loss,  if  any, 
it  the  winding  up  of  the  speculation  to  be  borne  by  him;  fox 
he  contract  expressly  states  that  "  A.  M.  Leremboure  agrees 
io  make  good  the  deficiency  when  ascertained."  The  mode  of 
doing  it,  however,  was  by  giving  his  note  with  Simond's  in- 
dorsements. The  appellajQits,  in  their  bill,  pray  "that  the  ac- 
counts between  them  and  the  said  Leremboure,  arising  imder 
the  said  agreement,  may  be  taken  and  stated."  Not  that  the 
accounts  between  them  and  the  said  Leremboure  and  Simond 
might  be  taken  and  stated,  which  would  have  been  the  prayer 
had  they  conceived  Simond  beneficially  concerned.  In  addition 
to  this,  Bimond,  in  his  answer  under  oath,  solemnly  denies 
having  any  interest  in  the  contract,  and  this  is  not  contradicted 
or  in  any  manner  rebutted  by  the  appellants. 

Simond  then  being  considered  a  mere  surety,  it  becomes  nec- 
essary, in  order  to  determine  his  liability,  further  to  examine 
the  contract,  and  see  what  was  to  be  done  by  the  parties  respect- 
ively, for  the  purpose  of  determining  how  far  each  one  has 
complied  with  his  obligation  imposed  by  the  contract,  and  the 
law  applicable  to  this  case.    There  is  no  necessity,  however,  of 
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luinutelj  ozamining  all  the  Btipulations  contaiiied  in  the  agree* 
ment;  no  breach  of  them  is  alleged  on  either  side.  Lerem- 
boure,  on  his  part,  purchased  and  shipped  the  cargo  pursuant  to 
his  contract;  caused  them  to  be  insured,  and  duly  assigned  the 
policies  to  the  Ludlows.  The  Ludlows,  on  their  part,  furnished 
Leremboure  with  the  means  of  purchasing  these  cargoes,  and 
consigned  the  bills  of  lading  which  were  given  to  them»  to 
Buildemaker  &  Co. ,  their  correspondents  at  Hamburg,  according 
to  the  stipulations  of  the  said  agreement.  But  the  principal  con* 
troversy  relates  to  the  time  and  place  of  selling  these  ship- 
ments; and  whether,  in  that  respect,  there  has  been  any  laches 
on  the  part  of  the  appellants  so  as  to  take  away  their  right  of 
calling,  on  the  surety  to  make  good  the  loss.  Here  I  would 
premise,  as  it  was  made  a  topic  of  argument  by  the  counsel, 
that  I  see  no  ground  for  alleging  fraud  or  collusion,  either 
against  the  complainants  or  the  respondents.  But  the  case 
presents  an  honest  struggle  to  shift  the  burden  of  a  very  heavy 
loss. 

There  is  no  time  expressly  limited  by  the  contract  within 
which  the  shipments  were  to  be  disposed  of;  but  from  the  other 
provisions  in  the  agreement,  I  think  the  intention  of  the  parties 
in  that  respect,  may  easily  be  discovered.  It  is  fairly  to  be  pre- 
sumed, that  the  complainants  did  not  intend  to  advance  cash 
for  the  purchase  of  the  cargoes,  but  only  to  lend  their  names  and 
credit  to  Leremboure  for  that  purpose.  The  first  shipment  was 
made  on  the  eleventh  of  March,  1799.  The  notes  furnished  by 
the  complainants  of  that  date,  payable  in  six  months,  according 
to  the  contract,  would  fall  due  the  fourteenth  of  September, 
and  those  payable  in  four  months  would  fall  due  the  fourteenth 
of  July.  The  second  shipment  was  on  the  sixth  of  April,  1779. 
The  notes  furnished  of  that  date,  payable  in  four  months, 
would  fall  due  the  ninth  of  August.  The  amount  of  the  com- 
plainant's notes,  furnished  to  Leremboure,  was  thirty-six  thou- 
sand four  hundred  and  thirty-one  dollars  and  eighty-eight 
cents,  which  fell  due  in  the  proportion  and  at  the  times  follow- 
ing, to  wit:  Two  thousand  six  hundred  and  ninety-seven  dol- 
lars and  ninety-nine  cents;  on  the  fourteenth  July;  thirteen  thou- 
sand seven  hundred  and  thirty-three  dollars  and  ninety-nine 
cents  on  the  ninth  of  August;  and  twenty  thousand  dollars  on  the 
fourteenth  of  September.  According  to  the  usual  course  of  a 
voyage  between  New  Tork  and  Hamburg,  calculating  on  a 
ready  market,  the  proceeds  of  these  shipments  would  have  been 
received  in  season  to  answer  the  complainants'  engagements. 
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Hub  fortified  by  the  appellants'  own  showings  in  the  aooonnt 
enrrent  annexed  to  their  bill  of  complaint.  From  that  it  ap- 
I>eaT8  that  they  must,  as  early  at  least  as  the  sixteenth  of  July, 
have  receired  the  certificate  of  the  sugars  having  been  landed 
at  Hamburg,  which  was  necessary  to  entitle  them  to  the  draw- 
back. The  sugar  was  shipped  on  the  sixth  of  April;  from  thai 
to  the  sixteenth  of  July  is  but  little  more  than  three  mouths. 
The  appellants'  notes  were  payable  at  four  and  six  months,  mak- 
ing an  allowance  for  unforeseen  delay.  Hence  I  think  it  reason- 
able to  conclude  that  the  appellants  calculated  to  meet  the  pay- 
ment of  their  notes  with  the  proceeds  of  these  shipments,  and 
that  Simond,  the  surety,  probably  made  the  same  calculation. 
In  case  Daniel  Ludlow  &  Co.  should  not  be  reimbursed  by  the 
policies  of  insurance,  they  were  authorized  to  draw  for  that 
purpose  at  sixty  days'  sight  on  London,  twenty  days  before  their 
notes  respectiyely  became  due.  According  to  these  data,  the 
last  draft  might  have  been  made  on  the  twenty-fourth  of  August; 
the  answer,  to  which  making  very  liberal  allowances,  would 
probably  have  been  receiyed  here  as  early  as  December,  at 
which  time  Simond  had  a  right  to  calculate  that  the  speculation 
would  haye  been  wound  up,  and  the  result  of  his  responsibility 
known. 

The  contract,  I  think,  carries  stronger  internal  eyidence  yrith 
respect  to  the  place  than  with  respect  to  the  time  of  sale. 
There  can  be  but  little  doubt  but  that  the  contemplated  place 
of  sale  was  at  Hamburg.  The  appellants  stipulate  to  make  the 
consignment  to  their  correspondents  at  Hamburg.  That  part 
of  the  contract  providing  for  the  deficiency  declares  thai 
"should  the  proceeds  of  the  sale  at  Hamburg  not  prove  sufiB- 
dent,"  etc.  The  vessel  sailed  for  Hamburg,  and  the  insurance 
was  for  the  same  place.  The  last  is  a  strong  circumstance, 
shovnng  the  understanding  of  the  parties  with  respect  to  the 
place;  because,  the  policies  were  to  be  assigned  to  the  appel- 
lants as  security,  which  would  altogether  have  failed,  had  a  losa 
happened  after  the  vessel  left  Hamburg,  on  a  voyage  to  another 
market. 

Another  question  for  examination  is,  the  relation  in  which 
Buildemaker  &  Co.  must  be  considered  as  standing  to  the  re- 
spective parties.  The  object  of  the  appellants  manifestly  was^ 
to  have  the  disposition  of  these  shipments  and  the  proceeds 
completely  under  their  control  and  management.  They  them- 
selves might  be  considered  as  trustees  for  Leremboure,  with  a 
lien  upon  the  property  for  their  advances  and  commissions.     It 
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would  not,  however,  hare  been  in  the  power  of  Leremboure  to 
have  called  the  property  out  of  their  hands,  or  counteracted 
their  orders  until  such  lien  had  been  discharged.  There  is 
nothing  in  the  transaction  showing  that  Buildemaker  &  Co. 
knew  any  other  persons  than  the  appellants  were  interested  in 
the  shipments.  The  bills  of  lading  were  in  their  names;  the 
consignment  made  by  them;  they  to  order  with  respect  to 
the  remittances;  and,  in  short,  to  hare  the  uncontrolled 
direction  for  the  purpose  of  reimbursing  themselYes.  Under 
such  circumstances,  I  can  conceive  Buildemaker  &  Co.  in 
no  other  light  than  as  the  immediate  agents  of  the  appellants.  It 
would  be  incongruous  to  consider  them  the  agents  of  Lerem- 
boure, and  still  he  to  have  had  no  control  over  them;  and  to 
have  permitted  him  to  have  had  any  control,  might  have  de- 
feated the  Ludlows'  security  in  some  measure.  But  admitting 
Buildemaker  &  Co.  to  have  been  the  joint  agents  of  the  appel- 
lants and  Leremboure,  it  cannot  affect  the  rights  of  Simond. 
His  liability  could  not  be  prolonged  or  increased  without  his 
assent. 

In  what  respects  then  has  there  been  a  variance  in  the  ezeou- 
tion  of  this  contract  from  what  may  reasonably  be  supposed  to 
have  been  the  understanding  and  intention  of  the  parties?  I 
think  there  has  been  a  deviation  both  vrith  respect  to  time  and 
place.  The  final  vnnding  up  of  the  speculation  has  been  pro- 
longed from  some  time  in  December,  1799,  to  September,  1800» 
and  the  sales  of  the  tobacco  were  at  Rotterdam  instead  of  Ham- 
burg. The  appellants  having  the  control  over  this  property, 
in  the  characters  of  trustees  for  Leremboure,  it  v^as  their  dufy  to 
have  made  use  of  more  diligence  in  the  disposition  of  it;  or  if, 
from  change  of  circumstances  at  Hamburg,  any  embarrassments 
were  thrown  in  the  way,  Leremboure  and  his  sureiy  ought  to 
have  been  apprised  of  it.  The  forbearance  of  a  trustee  in  not 
doing  what  it  was  his  office  to  have  done,  shall  in  no  sort  prejudice 
the  cestui  gue  trtiet,  since  at  that  rate  it  would  be  in  the  power  of 
trustees,  either  by  not  doing  or  by  delaying  to  do  their  duty,  to 
affect  the  rights  of  otiier  persons:  Lechmere  v.  Earl  of  Garlide, 
3  P.  Wms.  215.  It  is  not  reasonable  to  suppose  the  appellants 
were  ignorant  of  the  conduct  of  Buildemaker  &  Co.  in  sending 
the  tobacco  to  Rotterdam.  They  had  not  been  reimbursed  for 
their  advances;  the  proceeds  of  the  tobacco,  as  well  as  the 
sugar,  were  to  make  the  fund  to  which  they  were  in  the  first 
instance  to  look  for  reimbursement.  In  addition  to  this,  the 
account  current  annexed  to  the  appellants'  bUl,  shows,  I  think. 
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condusivelj,  that  they  must  have  been  apprised  of  it.  Thej 
continue  drawing  at  different  times  on  Buildemaber  &  Go.  until 
the  thirteenth  of  August,  1799.  They  then  stop,  and  no  further 
draft  is  made  until  September,  1800.  Why  this  delay?  They 
were  not  reimbursed;  they  must  have  known  the  fund  first  to  be 
resorted  to  for  that  purpose  was  not  exhausted,  or  they  would 
have  called  on  Leremboure  and  Simond  for  the  deficiency. 
They  wait,  however,  for  one  whole  year,  and  then  draw  upon 
Buildemaker  &  Co.  for  the  proceeds  of  the  tobacco.  By  this, 
I  think,  they  affirmed  the  conduct  of  Buildemaker  &  Ck>.  in 
sending  the  tobacco  to  Rotterdam,  if  it  was  unauthorized  in  the 
first  instance:  Willes,  407.  It  is  unnecessary  here  to  say 
what  ought  to  be  the  decision  as  between  Ludlows  and  Builde- 
maker &  Co.,  or  between  Ludlows  and  Leremboure.  It  ap- 
pears to  me,  however,  to  be  allowing  agents  a  very  considerable 
latitude  of  discretion  to  justify  so  material  an  alteration  of  the 
destination  of  a  cargo  as  from  Hamburg  to  Botterdam,  from  a 
neutral  to  a  belligerent  port.  Tet,  where  agents  act  in  good 
faith,  a  very  liberal  construction  ought  to  be  given  to  their  con- 
duct. Very  different  rules  prevail  when  the  rights  of  sureties 
are  involved;  as  against  a  surety  the  contract  cannot  be  car- 
ried beyond  the  strict  letter  of  it:  2  T.  B.  870.  A  party 
eannot  oblige  a  surety  to  remain  such,  contrary  to  his  consent, 
longer  than  the  time  first  bargained  for:  2  Bro.  Cha.  Bep.  682, 
583.  Delay  granted  to  the  principal  will  discharge  the  surety : 
2Yes.  Jun.  542.  The  engagement  of  Simond  was  definite,  to  wit: 
to  indorse  Leremboure' s  note  for  the  deficiency  of  the  proceeds 
of  the  shipments  to  reimburse  Ludlows.  This  deficiency,  how- 
ever, to  be  ascertained  in  the  manner  and  within  the  time  pre- 
scribed by  the  contract.  This  Simond  had  a  right  to  demand. 
In  the  case  of  Wright  v.  Btissell,  8  Wils.  859,  the  court  said: 
*'  A  surety  ought  not  to  be  bound  beyond  the  scope  of  his  en- 
gagement. That  courts  of  equity  are  favorable  to  sureties;  for 
where  they  are  not  strictly  bound  at  law,  a  court  of  equity  will 
not  bind  them."  This  doctrine  was  recognized  and  very  much 
approved  of  by  Lord  Kenyon,  in  the  case  of  Myers  v.  Edge,  7 
T.  B.  256.  Where  any  act  has  been  done  by  the  obligee  that 
may  injure  the  surety,  equity  will  discharge  him  from  his  lia- 
bility: 4  Yes.  Jun.  833.  In  the  present  case,  the  appellants, 
by  prolonging  the  winding  up  of  this  contract,  exposed  the 
surety  to  greater  hazards,  among  which  the  insolven<7  of  Ler- 
emboure was  no  inconsiderable  one,  as  the  result  has  shown. 
The  case  of  Simpson  v.  Fidd,  2  Cha.  da.  22,  is  a  strong  one  to 
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show  the  rigid  construction  adopted  by  courts  to  protect  sureties, 
and  also  that  equity  will  not  bind  them  further  than  they  would 
be  bound  at  law.  The  case  was  shortly  as  follows;  the  defendant 
was  bound  as  surety  in  a  recognizance  conditioned  to  pay  what 
should  be  reported  by  N.  H.,  a  master  named  in  the  condition. 
The  master  died  before  the  report  was  made^  and  by  the  strict 
letter  of  the  condition  the  defendant  was  suable  at  law,  because 
the  report  was  not  made  by  the  master  named,  but  by  another. 
The  lord  chancellor  dismissed  the  bill,  saying  the  party  is  but  a^ 
surety,  and  not  bound  at  law.  The  same  principle  we  find 
recognized  in  the  cases  of  Raicliff  t.  JameB^  1  Yem.  196,  and 
Sheffield  t.  Lord  CasUeUm,  2  Yem.  393,  and  numerous  others 
that  might  be  cited. 

If  the  view  which  I  hare  taken  of  the  contract  be  correct, 
and  the  deduction  be  warranted  by  the  case,  the  respondent 
stands  protected  by  a  host  of  authorities.  However  honest  and 
upright  the  conduct  of  the  appellants  may  have  been,  they  ar» 
chargeable  with  such  a  deviation  from  the  contract,  and  such  a 
want  of  due  diligence  in  winding  up  the  speculation,  as  will,  in 
judgment  of  law,  exonerate  the  surety.  I  am,  therefore,  of 
opinion  that  the  decree  of  the  court  of  chancery  ought  to  be 
affirmed. 

Kent,  C.  J.  In  the  discussion  of  this  cause,  two  leading 
questions  have  been  raised,  both  of  which  have  been  very  elab- 
orately and  ably  considered  by  counsel.  The  one  question  re- 
lates to  the  mode  of  seeking  redress,  and  the  other  to  the 
merits  of  the  controversy.  It  is  necessary  that  I  should  give 
each  of  them  an  examination,  and  this  I  idiall  do  in  the  order 
in  which  they  are  stated. 

The  first  question  then  is,  whether  the  court  below  had  juris- 
diction of  the  cause.  I  incline  to  the  opinion  that  the  court 
had  jurisdiction:  1.  Because  matters  of  account  were  involved; 
2.  Because  the  remedy  at  law  was  at  least  doubtful;  8.  Because 
the  defendant,  instead  of  demurring  to  the  bill,  submitted  to 
the  jurisdiction  by  putting  in  an  answer  to  the  merits.  The  bill 
stated,  at  large,  the  contract  between  the  appellants  and  Lerem- 
boure  and  Simond,  and  the  history  of  the  commercial  adven- 
ture which  arose  out  of  that  contract.  It  then  stated  that  a 
considerable  loss  happened  on  the  sales  abroad,  and  that  the 
accounts  relative  to  the  transaction  were  presented  to  Lerem- 
boure',  who  acknowledged  them  to  be  just,  but  refused  to  give 
his  note,  as  stipulated  by  the  agreement,  and  that  both  he  and 
Simond  refused  to  pay  the  appellants  the  balance  due  them  on 
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the  contract.  The  bill  further  stated  that  difficulties  would  at* 
tend  their  proceeding  at  law,  and  prayed  the  accounts  respect- 
ing the  transaction  might  be  taken  and  stated,  and  the  balance 
paid. 

The  accounts  embraced  the  whole  process  of  the  adventure, 
from  its  commencement  to  its  conclusion,  and  consequentlj 
consisted  of  a  variety  of  charges  and  credits.  As,  then,  one 
material  part  of  the  cause  depended  on  a  settlement  of  ac- 
counts, I  think  it  came  properly  within  the  cognizance  of  the 
court.  Chancery  has  a  concurrent  jurisdiction  with  the  courts 
of  law  in  all  matters  of  account.  Whether  this  jurisdiction 
originally  arose  from  the  necessity  of  obtaining  a  discovery  by 
the  oath  of  the  defendant,  or,  in  order  to  prevent  a  multiplicity 
of  suits,  is  perhaps  not  now  material  to  inquire,  since  it  has 
become  well  established  in  cases  where  that  necessity  does  not 
exist,  and  where  no  difficulty  would  attend  the  remedy  at  law: 
Mitf.  Treatise,  109,  110,  111;  8  Bl.  Com.  437.  The  cognizance 
of  all  causes  that  lie  in  account  does  undoubtedly  give  a  very 
broad  jurisdiction  to  the  court  of  chancery,  but  the  exercise  of 
this  jurisdiction  has  been  found  in  practice  so  convenient  and 
salutary,  that  it  has  long  since,  by  general  consent,  rendered 
obsolete  the  common  law  remedy  by  a  writ  of  account;  and  al- 
though our  statute  prescribes  minutely  the  mode  of  proceeding 
by  that  writ,  I  doubt  whether  there  ever  was  an  instance  of 
such  an  action  having  been  prosecuted  to  effect  in  this  state. 
The  settlement  of  accounts,  if  they  are  in  any  degree  long  or 
complex,  is  improper,  if  not  impracticable,  for  a  jury.  The 
statute,  therefore,  in  the  writ  of  accounts,  provides  that  the  ac- 
counts  shall  be  submitted  to  auditors;  and,  indeed,  when  ques-^ 
tions  of  account  arise  at  law,  in  the  common  action  of  a88ump^ 
tUf  they  are  pretty  generally  taken  from  the  jury  and  submitted 
by  the  court  to  referees,  which  the  courts  are  authorized  to  do, 
with  or  without  the  consent  of  the  parties. 

I  know  not  of  any  rule  limiting  the  cognizance  of  the  court 
of  chancery  to  one  species  of  accounts  more  than  another,  or  to 
matters  of  accounts  against  persons  in  any  particular  relation. 
Its  jurisdiction  extends  to  all  matters  of  account  between  indi* 
viduals,  in  whatever  relation  they  may  stand  to  each  other.  In 
this  it  has  no  more  than  a  concurrent  jurisdiction  with  the 
courts  of  law;  for  the  writ  of  account  at  law  is  given  by  our 
statute,  1  Bev.  Laws,  94,  in  all  cases  where  one  person  is  liable 
to  account  to  another  as  guardian,  bailiff,  receiver,  or  otherwise, 
and  this  renders  the  writ  more  extensive  than  it  was  under  the 
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Engliali  law.  But  it  was  objected  upon  the  argument  that  the 
appellants  were  in  the  light  of  factors  or  trustees  coming  into 
court  to  have  their  own  accounts  stated  and  allowed  against 
their  principal.  This,  however,  they  may  well  do.  In  bills  to 
account,  both  parties  are  considered  as  actors,  or  plaintiffs,  and 
the  defendant  has  the  same  advantage  as  if  he  had  himself  in- 
stituted the  suit:  Dane's  case,  1  P.  Wms.  263;  Kent  v.  Kent, 
Prec.  in  Cha.  197.  A  trustee  may  go  into  chancery  to  have  an 
•allowance  made  against  his  cestui  que  trust,  out  of  trust  moneys 
in  his  hands.  Of  this  we  have  an  instance  in  the  case  of  Gould 
V.  Fleetwood,  3  P.  Wms.  251,  n.  (a).  Guardians  of  great  estates 
in  England  are  said  to  pass  their  account  yearly  in  the  court  of 
chancery,  and  this  is  recommended  in  Wood's  Inst.  73,  as  a 
safe  way  to  justify  themselves,  when  the  minor  at  full  age  shall 
-call  them  to  a  general  account.  Nor  is  it  necessary  that  the 
ixesponsibility  of  the  defendant  should  be  established  before  you 
vcan  file  a  bill  for  an  account.  In  most  cases  that  responsibility 
ias  well  as  the  stating  of  the  account  will  be  a  point  for  litiga- 
tion. It  is  sufficient  that  the  cause  will  involve  an  account  in 
case  of  the  liability  of  the  defendant.  Both  questions  must  be 
more  or  less  connected  together  in  evexy  case,  especially  as  to 
the  extent  of  the  engagement,  and  how  far  it  will  apply  in  par- 
ticular instances.  It  was  said,  however,  that  there  were  no  ac- 
counts to  state  and  settle  in  this  cause,  for  the  bill  charges  that 
Leremboure  had  admitted  the  accounts  to  be  just.  But  the  an- 
swer of  Leremboure  declares  he  admitted  them  no  further  than 
as  to  the  correctness  of  the  calculations;  and  if  he  had,  his  ad- 
missions could  not  have  concluded  Simond,  who  would  be  en- 
titled to  have  the  accounts  reliquidated,  and  the  deficiency 
stated,  before  the  court  would  oblige  him  to  perform  his  part  of 
the  contract.  For  these  reasons,  I  think  the  suit  below  was 
properly  instituted,  and  I  should  regret  exceedingly  that  any 
opinion  which  might  be  given  by  this  court  should  tend  to  em- 
bairas  the  benign  and  well  settled  jurisdiction  of  chancery  in 
the  unlimited  cognizance  of  accounts. 

Another  ground  upon  which  the  bill  might  be  sustainable  is, 
that  the  remedy  at  law  was  at  least  doubtful.  This  has  been 
repeatedly  held  as  sufficient  to  give  the  court  of  chancery  juris- 
^ction:  BiUcm  v.  Hyde„l  Atk.  128;  S.  0.  1  Yea.  331;  Burrowi 
V.  Jemino,  2  Str.  733;  Weynumth  v.  Bayer,  1  Yes.  Jr.  424.  The 
•contract  is  susceptible  of  two  constructions,  upon  one  of  which 
there  was  clearly  no  remedy  at  law.  If  we  take  the  contract  ac« 
cording  to  its  grammatical  construction,  Simond  was  bound 


Feb.  1805.]  Ludlow  v.  Simond.  30^ 

only  to  indorse  the  note  ihat  Leremboure  should  give  for  the 
deficiency,  and  the  giving  the  note  was  a  condition  precedent 
to  the  obligation  of  Simond.  It  may  be  said,  however,  and 
that,  too,  with  great  force  of  argument,  that  unless  Simond  waa 
bound  that  Leremboxure  should  give  the  note  as  well  as  that  he 
should  indorse  it,  the  security  intended  by  the  contract  would» 
in  a  great  degree,  vanish.  If  we  assume  the  first  construction^ 
there  would  be  no  remedy  for  the  appellants  without  the  aid  of 
the  court  of  chancery,  for  a  suit  at  law  would  not  lie  for  not  in- 
dorsing a  note  which  never  was  drawn.  In  such  a  case  the  as- 
sistance of  chancery  would  become  essential  to  compel  th» 
making  of  the  note,  or  to  reach  the  case  of  fraud  or  collusion 
between  Leremboure  and  Simond,  in  not  giving  the  note.  Th» 
uncertainty,  therefore,  and  the  difficulty  of  an  adequate  legal 
remedy  was  sufficient  reason  for  sustaining  the  bill. 

It  may  be,  also,  a  matter  of  doubt  whether  the  contract  was 
valid  in  its  execution  as  a  sealed  instrument  or  specialty.  Th» 
proof,  indeed,  is,  that  the  witnesses  saw  the  appellants  execute  the 
contract;  and  if  we  are  to  understand  them  as  meaning  that 
both  the  appellants  were  actually  present,  and  united  in  execut- 
ing it,  it  was  a  good  execution ;  for  several  persons  may  enter  into 
an  obligation  and  bind  themselves  by  one  seal:  Lord  Lovelace's 
case.  Sir  W.  Jones,. 268;  BaU  v.  DunsterviUe,  4  T.  B.  313.  But 
it  may  be  well  doubted  whether  the  witnesses  meant  anything 
more  than  that  the  appellants  executed  the  deed  in  the  usual 
mercantile  way,  by  one  of  them  doing  it  in  the  name  of  the 
firm;  for  the  appellants  state  in  their  bill  that  they  or  one  of 
them  executed  it,  and  that  they  supposed  such  execution  to  be 
unexceptionable.  If  the  fact  really  was  that  only  one  of  the 
appellants  executed  the  contract,  it  was  not  a  good  execution  at 
law,  and  it  was  necessary  to  resort  to  equity  to  try  how  far  that 
informality  in  the  execution  might  be  corrected,  as  it  was  clearly 
founded  in  mistake:  Sheffield  v.  Lord  CasUeton^  2  Yem.  893» 
Chancery  would  not  help  a  defective  execution  of  a  contract 
against  a  surety:  Crosby  v. Middleton,  8  Cha.  Bep.  53;  and  Prec« 
Oba.  809,  corUra,  from  whence,  in  1  Fonb.  87,  the  point  is  con* 
sidered  as  doubtful. 

But  admitting  these  grounds  not  to  have  been  sufficient,  in 
the  first  instance,  to  have  sustained  the  bill,  the  respondent 
came  too  late  to  object  to  the  jurisdiction  of  the  court,  after  be 
had  put  in  his  answer  to  the  merits  of  the  cause.  By  answer- 
ing in  chief,  instead  of  demurring,  he  submitted  his  defense  te 
the  cognizance  of  the  court;  and  equity  will,  and  ought  in  such 
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cases,  to  retain  the  cause,  provided  the  court  be  competent  to 
grant  relief,  and  has  jurisdiction  of  the  subject-matter,  as  it 
manifestly  had  in  this  case,  the  controversy  being  upon  matter 
of  personal  contract  and  of  account:  BiUon  v.  ffyde^  1  Atk.  128; 
S.  C.  1  Ves.  331;  3  Bro.  Pa.  Ca.  525;  Mitfordpoasim;  Gilbert's 
Treatise  on  Chan.  51, 53, 219, 220,  221;  Fenn  v.  Lard  Baltimore, 
1  Yes.  446,  447.  This  last  reason  why  the  cause  was  sustainable 
in  the  court  below  appears  to  me  to  be  supported  on  the  firmest 
basis,  both  from  the  reason  of  the  thing  and  the  weight  of 
authorities. 

Having  thus  disposed  of  these  preliminary  or  technical  ques- 
tions as  tc  the  jurisdiction  of  the  court,  I  proceed,  secondly, 
to  examine  the  merits  of  the  case.  To  perceive  that  Simond 
bad  no  beneficial  interest  in  the  concern,  and  was  but  a  mere 
naked  surety  for  the  performance  of  a  specific  act,  requires  only 
a  bare  perusal  of  the  contract.  The  formal  beginning  and  con- 
clusion of  the  contract  do,  indeed,  seem  to  carry  the  agreement 
of  the  parties  to  the  whole  instrument;  but  we  must  examine 
the  body  and  the  scope  of  the  agreement  to  judge  of  its  mean- 
ing and  effect.  On  doing  this  we  shall  immediately  perceive 
that  the  agreement  of  each  party  is  to  have  reference  only  to 
fiuch  particular  parts  of  the  contract  as  apply  to  him;  reddendo 
tingiila,  (singulis;  and  as  Simond  was  only  a  surety  it  becomes 
important  to  consider  and  understand  well  the  principles  of  law 
which  are  applicable  to  him  in  that  character. 

It  is  a  well  settled  rule  both  at  law  and  in  equity  that  a  surety 
is  not  to  be  held  beyond  the  precise  terms  of  his  contract  and, 
except  in  certain  cases  of  accident,  mistake  or  fraud,  a  court  of 
equity  will  never  lend  its  aid  to  fix  a  [liability  on  a]  surety  be* 
yond  what  he  is  fairly  bound  to  at  law.  Underwood  t.  Staney,  1 
Ch.  Cas.  77, 1  Eq.  Abr.  93  k,  pi.  2,  6;  Skip  v.  Euey,  3  Atk.  91; 
Crosby  v.  Middkton,  Free.  Ch.  309,  are  cases  where  chancery 
Las  £aid  it  would  fix  a  surety  for  mistake  or  fraud.  Wright  v. 
£u8sel,  3  Wils.  530;  Lord  Arlington  v.  Merricke,  2  Saund.  411; 
Myera  v.  Edge,  7  T.  B.  254;  StraUon  v.  Ba^aU,  2  T.  B.  370; 
Simpson  v.  Field,  2  Ch.  Cas.  22;  Baicliffy.  Graves,  1  Vem.  196; 
Hishet  V.  Smith,  2  Bro.  Ch.  Bep.  679;  Bees  v.  Berrington,  2  Ves. 
Jr.  540;  Law  v.  East  India  Company,  4  Id.  83,  are  all  cases  in 
favor  of  sureties.  This  rule  is  founded  on  the  most  cogent  and 
salutary  principles  of  public  policy  and  justice.  In  tiie  com* 
plicated  transactions  of  civil  life,  the  aid  of  one  friend  to  an- 
other in  the  character  of  surety  or  bail  becomes  requisite  at 
overy  step.     Without  these  constant  acts  of  mutual  kindness 
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and  assiBtance  the  course  of  business  and  commerce  would  be 
prodigiously  disturbed.  It  becomes,  then,  excessiyely  import- 
ant to  have  the  rule  established  that  a  surety  is  never  to  be  im- 
plicated beyond  his  specific  engagement.  Calculating  upon  the 
exact  extent  of  that  engagement  and  haviog  no  interest  or  con- 
cern in  the  subject-matter  for  which  he  is  a  surety,  he  is  not  to 
be  supposed  to  bestow  his  attention  to  the  transaction,  and  is 
only  to  be  prepared  to  meet  the  contingency  when  it  shall  arise 
in  the  time  and  mode  prescribed  by  his  contract.  The  creditor 
has  no  right  to  increase  bis  risk  without  his  consent;  and  can- 
not therefore  vaiy  the  original  contract,  for  that  might  vary  the 
xisk. 

In  the  present  case  the  respondent  agrees  to  indorse  a  note 
for  Leremboure;  but  that  note  was  only  to  be  required  on  the 
happening  of  a  certain  event.  It  was  not  auy  note  thai  was  to 
le  given  and  indorsed,  but  it  was  a  note  to  arise  on  the  defi- 
ciency of  the  proceeds  of  certain  sales  at  Hamburg,  and  it  was  to 
be  given  to  complete  a  reimbursement  which  the  appellants 
were  first  to  seek  for  by  other  ways  and  means  precisely  defined. 
The  contract  provided  with  a  studied  minuteness  the  several 
modes  by  which  the  appellants  were  to  seek  a  reimbursement. 
TThey  were  first  to  resort  to  the  policy  of  insurance  made  to 
cover  the  shipments  to  Hamburg  and  which  policies  were  to  be 
assigned  to  them.  But  this  means  could  only  be  resorted  to  in 
case  of  loss  on  the  voyage;  and  there  was  no  such  loss,  for  the 
goods  arrived  safe  at  the  port  of  destination.  "  Should  this 
mode  of  reimbursement  not  take  place"  (to  use  the  words  of 
the  contract),  the  appellants  were  then  authorized  to  draw  at 
sixty  days'  sight  on  London,  and  that,  too,  twenty  days  respect- 
ively before  their  notes  became  due,  and  to  order  the  necessary 
remittances  to  be  made  by  Buildemaker  &  Co.  to  meet  their 
drafts.  These  drafts  and  orders  were  of  course,  then,  all  to  be 
made  and  completed  by  the  twenty-second  of  August,  1799, 
which  would  be  twenty  days  before  the  last  of  the  notes  became 
dne;  and  allowing  the  ordinary  passage  to  London,  the  pay- 
ment of  the  last  bills  there  would  have  to  be  made  by  the  first 
of  December,  1799.  This  was  the  second  mode  of  reimburse- 
ment provided  for  by  the  contract.  But  should  the  proceeds  of 
the  sales  at  Hamburg,  ''so  disposed  of,"  to  again  adopt  the 
terms  of  the  contract,  not  prove  sujScieDt  to  reimburse  the 
appellants,  Leremboure  was  to  make  good  the  deficiency  as 
soon  as  ascertained,  by  a  note  at  sixty  days,  to  be  indorsed  by 
Simond.     This  was  the  last  and  final  mode  of  reimbursement. 
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and  upon  which  the  present  controTersy  has  arisen.    The  re* 

turns  from  London  of  the  result  of  the  proceeds  of  the  sales  at 

Hamburg,  **  so  disposed  of/'  would  haTe  arrived  at  New  York» 

in  the  ordinary  course  of  transmission,  by  the  middle  of  January, 

1800,  and  this  was  the  tdtimate  time  which  resulted  from  the  I 

terms  of  the  contract  for  the  completion  of  the  speculation,  and  ^ 

which  was  to  determine  the  extent  of   the  responsibility  of 

Simond.    The  calculation  as  to  the  time  when  Simond  was  to 

be  tdtimately  called  upon  is  to  be  deduced  from  the  contract 

with  almost  as  much  precision  and  certainty  as  if  the  contrsoi 

had  expressly  fixed  it  at  Januaiy,  1800. 

The  property  in  question  was  intended  to  answer  the  bills  on 
London,  and  reimburse  the  appellants.  The  remittances,  there- 
fore,  were  to  be  made  from  Hamburg  by  a  certain  time,  because 
they  were  to  meet  a  precise  object.  Both  the  appellants  and 
Leremboure  must  have  contemplated  the  sales  at  Hamburg  to 
be  made  in  the  summer  of  1799,  in  order  to  guard  against  the 
immense  loss  in  damages  that  might  result  if  the  remittances 
were  not  met  in  London  by  the  first  of  December,  1799,  tosaye 
the  bills  from  being  protested.  The  place  of  sale  was  clearly 
designated  by  the  contract.  The  property  was  to  be  consigned 
to  Buildemaker  &  Co.,  at  Hamburg,  to  be  sold.  The  property 
was  insured  for  Hamburg.  The  appellants  to  order  the  remit- 
tances to  be  made  by  Buildemaker  &  Go.  to  London,  and  these 
orders  were  all  to  be  issued  by  the  twenty-second  of  August^ 
1799.  The  remittances  were  to  be  made  at  the  risk  of  Lerem* 
boure,  and  the  contract  further  adds,  that  should  the  proceeds 
of  the  sales  at  Hamburg  be  insufficient,  etc.  There  was  no 
cover  pzoTided  for  risk  in  transmitting  the  property  to  any  other 
place.  The  ultimate  hazard  was  to  terminate  there.  From  all 
these  facts  and  circumstances,  I  consider  the  intent  of  the  con- 
tract to  be  unequivocal  and  certain,  that  the  property  was  to  be 
disposed  of  at  Hamburg.  A  place  of  sale  intended  by  a  con- 
tract is  equivalent  to  a  place  of  sale  stipulated  by  a  contract. 
What,  indeed,  are  stipulations  in  agreements  if  they  are  not 
acts  intended  and  contemplated  by  the  parties? 

This  being  the  contract,  let  us  next  see  with  what  precision 
it  was  executed.  Instead  of  winding  up  the  speculation,  and 
ascertaining  the  deficiency  in  January,  1800,  it  was  not  done  till 
October,  1800;  and  instead  of  having  the  tobacco  sold  at  SEam- 
burg,  in  the  summer  of  1799,  by  Buildemaker  &  Co.,  it  was  sent 
oveiland  a  distance  of  near  two  hundred  and  fifty  miles,  to  Bot- 
terdam;  most  of  it  not  sold  till  July,  1800,  and  that,  too,  by  a 
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different  house,  Boquette,  Buildemaker  &  Co.    What  reasons 
are  given  for  this  wide  departure  fromihe  terms  of  the  contract  ? 
It  is  stated  and  admitted  that  prerious  to  the  arriTal  of  the 
eaigoes  at  Hambuig,  and  which  must  have  been  earlj  in  June, 
1799,  many  failures  had  happened  among  the  principal  traders 
there,  but  the  effect  that  this  calamity  had  upon  the  market  or 
the  price  is  not  ascertained,  and  we  are  left  altogether  to  con* 
jecture.    There  is  no  testimony  as  to  the  price  of  tobacco  there 
during  the  summer.    It  is  only  proven  that,  from  the  month  of 
October  to  the  end  of  the  year,  the  price  of  Virginia  tobacco 
was  from  three  shillings  f ourpence  to  four  shillings,  Hamburg 
currency,  per  pound,  and  so  continued  in  1800;  while  for  the 
same  period  the  price  of  Maryland  tobacco  was  considerably 
higher.    I  am  willing  to  admit  that  Buildemaker  &  Co.  might 
have  sent  the  goods  to  a  different  market  in  cases  of  necessity; 
such  as  those  resulting  from  fife,  pestilence,  or  the  invasion  of 
an  enemy.    But  this  necessity  must  be  clearly  made  out,  and  a 
strong  case  shown  to  justify  a  factor  in  changing  the  place  of 
sale,  and  the  agents  who  are  to  conduct  it.    He,  by  this,  ex- 
poses the  property  to  unforeseen  accidents,  and  perhaps  discon- 
certs all  the  arrangements  of  his  principal.    No  sufficient  cause 
appears,  in  the  present  case,  for  the  conduct  of  the  agents. 
Notwithstanding  these  mercantile  failures,  there  was  no  com- 
plaint of  a  want  of  market  or  price,  as  to  the  sugars;  and  it 
ought  not  to  have  been  left  to  inference  only,  but  it  should 
have  been  made  affirmatively  to  appear  that  the  tobacco  could 
not  have  been  sold  during  the  summer  of  1799.    If  to  seek  a 
better  market  was  discreet,  was  it  requisite  to  go  as  far  as  Rot- 
terdam, and  pass  by  many  large  commercial  neutral  sea-ports 
and  cities  that  were  much  nearer?    But  this  was  not  all.    The 
property  was  changed  from  a  neutral  to  a  belligerent  port,  at 
the  very  time,  too,  when  Holland  was  perishing  under  the 
rapacity  of  French  armies,  and  the  scourge  of  the  Russian  and 
British  invasion.  '  This  was  exposing  the  property  to  a  new,  ex- 
traordinary, and,  in  my  opinion,  a  most  unwarrantable  hazard. 
In  addition  to  the  usual  perils  of  a  long  transportation  and  new 
agents,  it  was  exposing  it  to  the  very  extremity  of  war  risks. 

Admitting,  which  I  am  willing  to  do,  that  Buildemaker  &  Co* 
acted  with  good  faith  in  this  transaction,  and  that  the  appellants 
never  gave  any  directions  as  to  the  change  of  the  place  of  sale; 
have  not  the  latter  done  what,  in  judgment  of  law,  is  equiva- 
lent thereto  ?  It  was  a  point  very  much  litigated  upon  the  argu- 
ment, whether  Buildemaker  &  Co.  were  the  exclusive  agents  of 
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the  appellants^  or  only  the  concurrent  agents  of  them  and 
Leremboure.  It  does  not  appear  to  me  to  be  very  material  to 
determine  this  question,  either  one  way  or  the  other;  for  it  is 
sufficient  they  were  not  the  agents  of  Simond.  He  had  no 
agency  or  beneficial  concern  in  the  shipment^  and  no  agreement 
€ven  between  the  appellants  and  Leremboure  to  send  the  prop- 
erty to  Kotterdam,  could  have  bound  him.  The  contract  as  to 
him  could  not  have  been  Taried  without  his  consent.  But  I 
thiuk  it  results  from  the  case,  that  the  appellants  haTe  made  the 
act  of  Buildemaker  &  Co.  their  own.  They  were  to  draw  bills 
on  London,  in  the  summer  of  1799,  and  to  order  the  proceeds 
of  the  Hamburg  sales  to  be  remitted  there.  In  this  mode,  and 
at  this  time,  they  were  to  seek  a  reimbursement,  and  it  appears 
from  the  account  annexed  to  the  bill,  that  during  that  summer^ 
they  drew  on  their  agents  for  thirty  thousand  seven  hundred 
and  seventy-seven  dollars  and  ninety  cents.  It  is  to  be  presumed 
that  they  were  apprised  very  early  of  the  determination  of  their 
agents  to  send  the  goods  to  Rotterdam,  for,  after  the  thirteenth 
of  August,  1799,  they  discontinued  their  drafts,  and  from  that 
time  they  remained  perfectly  silent  and  passive,  waiting  for  the 
returns  of  the  Rotterdam  sales,  until  the  eighteenth  of  Septem- 
ber, 1800,  when  they  receive  and  credit  Leremboure  with  the 
amount  of  them,  and  then,  for  the  first  time,  call  on  him  for  the 
deficiency.  This  conduct  amounted  to  an  affirmance  of  the  acts 
of  Buildemaker  &  Go. ;  for  if  an  agent  steps  beyond  his  authority, 
the  principal  may  at  his  election,  and  as  bests  suits  his  conven- 
ience, either  consider  him  as  a  wrong-doer,  or  he  may  affirm 
his  act,  and  consider  him  as  a  receiver  of  money  for  his  use: 
Willes'  Bep.  407.  This  latter  course  the  appellants  thought 
proper  to  pursue,  and,  therefore,  the  sound,  well  known  rule 
of  law  applies  to  them,  that  the  subsequent  affirmance  by  the 
principal  of  the  unauthorized  act  of  the  agent  is  equivalent  to 
an  original  order.  This  conclusion  appears  to  me  to  result 
necessarily  from  the  facts.  Buildemaker  &  Co.  were,  generally 
speaking,  the  exclusive  agents  of  the  appellants,  in  respect  to 
this  mercantile  adventure,  though,  perhaps,  under  certain  cir- 
cumstances, Leremboure,  the  cestui  que  trust,  might  have  inter- 
fered. But  it  is  not  requisite,  in  the  view  which  I  take  of  the 
subject,  to  maintain  absolutely  this  exclusive  agency.  It  is  suf- 
ficient to  say  that  the  transaction  was  so  conducted  that  Builde- 
maker &  Co.  became,  in  fact,  the  actual  and  effectual  agents  of 
the  appellants,  and  being  so,  the  appellants  not  only  in  the  first 
instance  directed,  but  in  the  last  instance  affirmed  their  con« 


Peb.  1805.]  Ludlow  v.  Simond.  815 

^uct,  by  a  strict  acquiescence  for  one  year,  in  the  sending  of  the 
goods  to  Botterdam,  and  then  by  expressly  receiving  at  their 
hands  the  proceeds  of  the  Botterdam  sales.  If  the  appeUanta 
intended  to  have  pursued  strictly  the  course  of  their  contract, 
they  ought,  so  soon  as  they  were  informed  that  the  tobacco  was 
sent  off,  and  that  the  proceeds  of  the  Hamburg  sales  were  insuf- 
ficient, to  have  then  called  on  Leremboure  with  the  ascertained 
deficiency,  demanded  their  note,  and  left  him  to  have  pursued, 
at  his  own  risk,  the  property  or  the  agent  who  had  misused  it. 
"They  would  then  have  been  entitled  to  their  note,  indorsed  by 
Simond,  for  the  deficiency,  however  great  it  might  have  been. 
It  is  their  sanction  of  the  conduct  of  Buildemaker  &  Co.  that 
makes  it  their  own.  By  that  means  they  have  so  essentially 
varied  the  terms  of  the  contract  that  the  surety  is  no  longer 
holden. 

The  case  would  not  be  altered  were  it  really  true  (of  which, 
however,  we  have  not  the  requisite  proof)  that  the  sending 
the  tobacco  to  Botterdam  produced  a  better  price.  This  would 
be  a  mere  accidental  result.  It  might  have  been  otherwise. 
But  it  is  the  principle  in  the  transaction,  the  variation  of  the 
contract,  that  discharges  the  surety.  This  principle  is  stable 
and  uniform,  not  depending  upon  the  fluctuation  of  markets. 
Nor  will  it  do  to  say  that  Simond  shall  have  credit  according  to 
the  best  price  at  Hamburg  in  1799,  and  be  holden  only  for  the 
deficiency.  The  principle  that  releases  a  surety  under  such  cir- 
cumstances is  not  to  be  modified  by  such  a  concession.  It  ap- 
pears that  Leremboure  was  insolvent  in  October,  1800;  but  how 
long  antecedently  he  had  been  so  does  not  appear.  If  the  con- 
tract had  been  strictly  pursued,  it  is  possible  that  the  surety 
might  have  indemnified  himself,  as  early  as  the  beginning  of 
the  year  1800.  The  variation  of  the  contract  may  have  thrown 
him  off  his  guard,  and  prevented  him  from  holding  fast  any 
fund  in  his  possession,  or  from  taking  other  precautions  to  in- 
demnify himself  until  it  became  too  late  to  do  it  with  success. 
As  we  cannot  know  or  anticipate  the  possible  injuries  that  may 
ensue  from  a  departure  from  the  terms  of  the  contract,  it  is 
proper  that  the  court  should  lay  down  and  adhere  to  a  general 
rule  on  the  subject. 

For  these  reasons  I  am  of  opinion  that  the  decree  of  the  court 
below  be  affirmed  with  costs. 

Per  totam  curiam  judgment  of  affirmance. 

From  the  frequent  citation  of  this  case  by  the  New  York  and  other  coorta, 
it  will  be  seen  that  it  is  regarded  as  a  case  of  much  importance  on  the  ob- . 
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ligation  of  a  Boiety  as  well  as  on  the  point  of  eqnity  jnrisdiction.  Storj^ 
in  his  work  on  Equity  Jorispradenoe,  notices  the  case  in  no  leas  thaneievett 
sections.  He  cites  it  as  showing  a  remedy  in  eqnity  in  matters  of  aoooont, 
whether  there  he  a  remedy  at  law  or  not:  Sec.  67;  that  when  a  oourtof 
chancery  has  gained  jurisdiction  of  a  cause  for  one  purpose,  it  may  retain 
it  generally  for  relief:  Sec.  71;  that  it  would  he  difficult  to  maintain  that  a 
court  of  law,  hy  its  own  act,  could  oust  or  repeal  a  jurisdiction  afaeadj 
rightfully  attached  in  equity:  Sec  80;  that  an  agreement  hy  the  creditor 
with  the  principal  for  a  delay  or  postponement  of  the  day  of  payment  will 
discharge  the  surety:  Sec.  326;  that  the  true  foundation  of  equity  jurisdic- 
tion in  matters  of  account  is  that  a  more  complete  and  adequate  remedy 
can  he  given  than  at  law:  Sec  451;  that  courts  of  equity  will  entertain 
jurisdiction  in  matters  of  account,  not  only  when  there  are  mutual  aeoounts* 
hut  also  when  the  accounts  to  he  examined  are  on  one  side  only,  and  a  dis- 
ooyery  is  wanted  in  aid  of  the  account,  and  is  ohtained:  Sec.  468. 

It  is  regarded  with  the  highest  respect  as  an  authority  in  New  Teik. 
In  Taie  ▼.  Dedertr^  18  N.  Y.  276,  it  was  cited  on  the  ohligation  of  a  surety, 
the  court  adyerting  to  the  elahorate  examination  of  the  question  hy  the 
judges  who  delivered  opinions.  On  the  same  point  it  is  cited  in  BiUmgUm 
T.  Wagoner,  33  Id.  32;  in  Cam  Exchange  Ine.  Co,  v.  Babeoek,  42  Id.  643;  and 
lately  in  Jtlantie  Dock  Co.  v.  LeaviU,  54  N.  Y.  55,  it  is  cited  hy  Eari,  J.» 
to  the  point  that  where  several  persons  execute  a  sealed  instrument^  they 
may  use  and  adopt  the  same  seal;  and  to  this  point  it  is  cited  in  Parmis 
on  Partnership,  180l 

In  a  late  case  in  Mississippi,  Bank  i^fLotMana  v.  WiUtafM,  46  Misa4n8^ 
it  was  cited  as  authority  on  the  doctrine  of  suretyship. 

The  federal  courts  have  given  the  highest  indorsement  to  the  dedsioB. 
Thus  Swayne,  J.,  in  Untied  SUsUe  v.  Bodoer,  21  WalL  657,  says  in  regard 
to  the  liability  of  a  surety:  ''There  is  no  more  learned  and  elahorate  case 
upon  the  subject."  In  TyUr  v.  Maguire,  17  WalL  288,  it  is  cited  to  tha 
point  that  an  answer  to  a  biU  will  preclude  a  party  making  the  objection 
that  the  complainant  had  a  perfect  remedy  at  law,  unless  the  court  is  wholly 
incompetent  to  grant  the  relief  asked.  On  the  point  of  equity  jurisdiction 
it  is  cited  in  Davis  v.  Tiluton,  6  How.  120;  Pierponi  v.  FowU^  2  Wood.  & 
M.  30;  Baker  v.  BiddU.  I  Bald.  420;  Wood  v.  Mann,  1  Sum.  585;  ffmU  v. 
Untied  Staies,  1  GalL  34.  On  the  point  of  a  surety's  obligation,  in  Bett  t. 
Bruen,  1  How.  185;  Locke  v.  Untied  Siaiet,  8  Mason,  453.  See  Bnekamam 
▼.  Bordleif,  I  Am.  Dec  387;  and  Baird  t.  Biee,  Id.  487,  for  oans  on  ti» 
liability  of  a  surety. 


Bush  v.  Livingston. 

AflSIONllENT  OF  MOBTOAOE  ImPEACHBD  FOR  USURT.— A  Beouilj 

on  a  good  and  bona  fide  consideration  cannot  he  made  invalid  by  a 
reason  of  a  subsequent  usurious  assignment.  Hence,  if  a  mortgage 
be  assigned  to  a  third  person,  who  pays  the  amount  due  thereon  to  the 
mortgagee,  the  mortgagor  cannot  avoid  it  in  the  hands  of  soch  peiao^ 
on  account  of  an  agreement  to  pay  him  a  sum  ezoeeding  the  money 
paid  and  legal  interest. 
Amount  Recovesed  bt  AssiaNBB.— Though  the  aasignmeni  of  a 
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gage  express  a  consideration  exceeding  the  amount  actually  paid  by 
the  assignee,  he  cannot  recover  the  excess  against  the  mortgagor,  but 
only  the  money  actually  paid  and  lawful  interest  will  be  decreed. 
Bkliep  in  Appellate  Coubt. — If  a  cause  oome  before  the  court  on  an 
appeal  from  an  interlocutory  order,  and  the  whole  merits  of  the  case 
appear,  the  court  will  make  a  final  decree,  and  decide  upon  the  whole 
merits  of  the  case. 

Appeal  from  an  order  of  the  chancellor.  The  facts  appeared 
ma  follows:  Livingston  being  indebted  to  one  Evertson  in  two 
aeTcral  sums  of  three  thousand  dollars  and  two  thousand 
seven  hundred  and  ninety-three  dollars,  secured  by  mort- 
gages, and  on  demand  of  payment  of  said  sums,  which,  with 
interest  and  other  matters,  amounted  to  six  thousand  two 
hundred  and  twenty-two  dollars,  arranged  with  Evertson  to 
pay  five  thousand  six  hundred  dollars  cash,  and  give  notes  for 
the  residue.  Accordingly  Livingston  applied  to  Bush  and  pro- 
cured him  to  advance  the  five  thousand  six  hundred  dollars  to 
Eyertson,  who  thereupon  assigned  his  bonds  and  the  mortgage 
securities  to  Bush,  the  assignment  expressing  a  consideration  of 
six  thousand  dollars.  The  said  sum  of  six  thousand  dollars 
Livingston  agreed  to  pay  within  ninety  days  from  the  date  of 
the  assignment,  twenty-second  of  July,  1799.  The  money  not 
being  i>aid.  Bush,  in  September,  1800,  filed  his  bill  to  foreclose. 
Livingston's  answer,  after  admitting  the  mortgagor's  demand  of 
Evertson  and  application  to  Bush  for  money,  stated  that  Bush 
loaned  to  Livingston  five  thousand  six  hundred  dollars  for 
ninety  days  upon  payment,  at  the  expiration  of  that  time,  of 
four  hundred  dollars  for  the  use  of  the  money;  that  under 
pressure  of  his  neccBsities  defendant  agreed  to  pay  said  sum; 
that  the  four  hundred  dollars  was  in  excess  of  the  legal  interest 
for  ninety  days  on  the  sum  lent,  and  therefore  the  securities  in 
the  hands  of  the  complainant  were  void.  In  support  of  the 
answer,  Livingston  examined  Evertson  as  a  witness,  and  he  de- 
posed that  the  sum  paid  to  him  by  the  appellant  was  no  more 
than  five  thousand  six  hundred  dollars,  which  he  considered  as 
a  loan  from  Bush  to  Livingston,  and  denied  knowledge  of  any 
further  consideration.  Livingston  subsequently  becoming  bank- 
rupt. Bush,  in  February,  1803,  filed  a  supplemental  bill,  mak- 
ing one  Townsend,  the  duly  appointed  assignee,  a  party. 

The  chancellor  directed  an  issue  to  be  made  to  determine 
whether  the  assignment  to  Bush  was  a  usurious  contract  or  one 
bona  fide  made,  and  specified  as  evidence  to  be  read  at  the  trial 
of  the  issue,  the  bill,  Livingston's  answer,  the  mortgages  and 
assignments,  with  the  exhibits  and  proofs  taken  and  used  at 
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the  hearing  of  the  cause  in  the  court,  ''saving  to  the  parties^ 
just  exceptions  to  the  said  defendant's  answer,  so  far  as  tha 
same  is  not  an  answer  to  the  matters  alleged  in  the  said  bill  of 
complaint/'  and  any  other  pertinent  evidence. 

From  this  order  the  complainant  appealed,  on  the  ground 
that  specific  parts  of  the  bill,  etc.,  should  have  been  designated, 
and  that  it  had  been  left  to  the  supreme  court  to  determine 
what  should  be  deemed  an  allegation  in  the  bill;  and  insisted 
that  as  the  case  was  now  before  this  court  it  ought  to  decree 
definitely  upon  the  rights  of  the  parties. 

Benson  and  Harison,  for  the  appellant. 

Eigga  and  Hoffman,  for  the  respondent. 

By  Court,  Spenceb,  J.  The  appellant's  counsel  have  insisted 
on  the  argument: 

1.  That  so  much  of  Livingston's  answer  as  charges  the  ap- 
pellant with  usury,  is  not  evidence,  and  is  to  be  proved  aliunde; 

2.  That  the  order  of  the  chancellor,  in  leaving  at  large  what 
part  of  the  answer  was  to  be  read,  is  ther^  erroneous; 

8.  That  if  Livingston's  answer  is  to  be  received  as  evidence 
in  toto,  the  charge  of  usury  is  not  in  law  established; 

4.  That  an  issue  ought  not  to  have  been  directed  in  conse- 
quence of  contradictions  between  Livingston  and  his  own  wit* 
ness,  Evertson; 

5.  That  the  whole  merits  of  the  case  being  before  this  court, 
it  will  decide  thereon  definitively,  and  remit  the  cause  to  be 
carried  into  execution. 

The  counsel  for  the  respondents  have  combated  these  propo- 
sitions, and  insisted: 

1.  That  independent  of  Livingston's  answer,  the  faot  of  tumxy 
is  made  out; 

2.  That  from  the  state  of  proceedings  in  relation  to  Townaend 
the  charge  of  usury  is  established; 

3.  That  from  Livingston's  bankruptcy  he  can  now  be  ren- 
dered a  competent  witness,  and,  therefore,  an  issue  ought  to 
be  directed. 

Li  investigating  this  cause,  several  of  the  points  raised  will 
not  be  examined,  as  a  decision  on  them  would  be  superflooua, 
from  the  view  I  have  taken  of  the  subject.  It  appears  to  me» 
from  the  authorities  I  have  consulted,  that,  admitting  Living- 
ston's answer  in  relation  to  the  usury  to  be  evidence,  and  to 
stand  uncontradicted,  I  still  must  maintain  that  there  existed  no 
usury  as  applicable  to  the  bonds  and  mortgages  assigned  to 
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the  appellant;  and  that  whether  the  answer  is  or  is  not  eri- 
dence,  still  that  with  respect  to  the  excess  of  the  five  thousand 
six  hundred  dollars  paid  by  the  appellants  to  Evertson,  the  tes- 
timony of  the  latter,  and  the  admissions  in  the  bill,  show  that 
the  appellant  cannot  recover  it. 

1  now  proceed  to  examine  whether  the  transactions  stated  in 
Livingston's  answer  will,  under  the  notion  of  usury,  deprive 
the  appellant  of  his  right  to  hold  the  mortgages  assigned  to 
him  as  a  security  for  five  thousand  six  hundred  dollars,  and  the 
legal  interest  which  has  since  accrued  thereon.  In  the  research 
I  have  made  I  have  met  with  no  authority  or  even  dictum  that 
a  security  for  the  payment  of  money,  in  its  inception  uncon- 
taminated  with  usury,  can,  by  an  ex  post  facto  agreement  for  a 
receipt  of  a  greater  sum  than  the  statute  allows  for  forbearance, 
be  rendered  usurious.  In  the  case  read  by  the  respondents* 
counsel,  from  5  Bac.  Ab.  419,  pi.  6,  there  was  a  renewed  obliga- 
tion, in  which  the  usury  and  the  bona  fide  debt  were  consoli- 
dated, and  there  it  was  held  to  be  usurious.  But  this  case  is 
not  law,  as  will,  I  think,  be  hereafter  shown.  The  first  essential 
to  usury  is,  that  there  be  a  loan.  Hawkins,  in  2  vol.  373,  sec.  1, 
says:  "  that  it  is  a  contract  on  the  loan  of  money  to  give  the 
lender  a  certain  profit  for  the  use  of  it  upon  all  events,  whether 
the  borrower  make  any  advantage  of  it  or  not,  or  the  lender 
suffer  any  prejudice."  It  is  true  that  it  may  take  place  in  re- 
lation to  the  rent  of  lands,  or  the  sale  of  goods,  but  as  applica- 
ble to  this  case,  an  inquiry  into  usury  of  that  kind  cannot  be 
necessary. 

It  is  true  that  the  appellant,  Livingston,  and  the  witness^ 
Evertson,  speak  of  the  money  paid  by  the  former  to  the  latter^ 
as  a  loan  from  Bush  to  Livingston.  The  transaction,  however, 
must  decide  that  point,  and  not  the  expressions  and  language 
of  the  parties.  Bush  says,  that  Evertson  having  demanded 
payment  of  his  debt,  Livingston  applied  to  him,  and  requested 
him  to  lend  him  a  sum  sufiSdent  for  that  purpose,  and  offered 
to  secure  the  repayment  thereof  by  procuring  an  assignment 
from  Bush  to  Evertson;  and  that,  accordingly,  on  the  twenty- 
second  of  July,  1799,  the  assignments  were  made  in  due  form 
of  law.  Livingston  states,  that  being  urged  by  his  necessities, 
he  applied  to  Bush  to  borrow  a  sum  of  money  to  pay  off  the 
bonds  and  mortgages,  and  that  Bush,  taking  advantage  of  his 
necessities,  offered  to  loan  him  five  thousand  six  hundred  dol- 
lars for  ninety  days,  if  he  would  allow  him  for  the  forbearance 
four  hundred  dollars,  to  which  he  consented.    That  it  was  then 
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agreed  between  Bush,  EvertBon,  and  Umself,  that  Bush  should 
pay  Efrertson  five  thousand  six  hundred  dollars  toward  satisfy- 
ing him  for  the  amount  due  on  the  bonds  and  mortgages,  and 
that  laringston  should  secure  to  ETertson  what  should  remain 
due  for  principal  and  interest;  Evertson  assigning  to  Bush  to 
secure  him  the  repayment  of  the  five  thousand  six  hundred  dol- 
lars, and  also  the  four  hundred  dollars,  in  pursuance  of  which 
agreement  the  bonds  and  mortgages  were  assigned.  Evertson 
deposes  that  he  understood  and  beUeved  the  five  thousand  six 
hundred  dollars  paid  him  by  Bush  was  a  loan  from  Bush  to 
Livingston,  and  his  reason  for  so  believing  was  that  the  money 
was  paid  at  the  request  of  Livingston  for  his  sole  benefit.  The 
transaction  between  Bush  and  Livingston  was  substantially 
this:  Bush  to  gain  four  hundred  dollars  for  ninety  days'  for- 
bearing of  five  thousand  six  hundred  dollars  advanced  the 
latter  sum  to  Evertson  for  Livingston,  upon  good  and  valid 
securities,  and  took  the  assignment  as  for  six  thousand  dollars. 

As  between  Evertson  and  Bush  there  can  be  no  question  that 
the  latter  became  invested  with  all  the  right  of  the  former  to 
the  sum  then  actually  due  on  the  bonds  and  mortgages.  Li 
fact  this  payment  was  not  a  loan  to  Livingston,  because  Bosh 
paid  it  to  Evertson  as  the  consideration  of  his  assignment.  It 
Evertson  himself,  without  the  intervention  of  Bush,  had  exacted 
four  hundred  dollars,  or  any  other  sum,  from  Livingston  for 
forbearance  for  a  limited  period,  such  exactions,  however  usu- 
rious, would  not  invalidate  the  bona  fide  securities.  In  the  case 
of  PoUard  v.  Scholy,  Cro.  Eliz.  20,  Pollard  sold  to  Scholy  two 
oxen  for  six  pounds  six  shillings  and  eightpenoe,  payable  at  All 
Saints  next;  on  the  same  day  Scholy  required  a  longer  time; 
Pollard  gave  him  to  the  first  of  May,  Scholy  paying  to  him  for 
forbearance  three  quarters  of  wheat,  which  amounted  to  more 
than  the  legal  interest.  In  debt  for  the  six  pounds  six  shillings 
and  eightpeuce,  the  defendant  pleaded  this  in  avoidance  of  the 
contract.  The  opinion  of  the  justices  was,  "  that  the  statute 
does  not  make  the  contract  void  which  was  duly  made,  but  doth 
only  avoid  all  contracts  for  usury,  and  this  last  contract  is  void, 
being  against  the  statute,  but  the  first  was  good  being  made 
bona  fide."  In  2  Hawk.  377,  sec.  17,  is  this  case:  "A.  was  fairly 
indebted  to  B.  in  one  thousand  one  hundred  and  twenty-five 
pounds,  and  on  A.  desiring  time  to  pay  it,  B.  insisted  that 
one  hundred  and  fifty  pounds  should  be  added  to  the  debt,  as 
he  would  have  nothing  to  do  with  interest.  Accordingly  A. 
gave  him  five  acceptances  for  these  two  sums,  payable  within 
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fourteen  months;  and  it  was  held  that  the  bona  fide  debt  sub- 
«isted,  nnimpeached  by  the  subsequent  usurioas  transaction." 
A  reference  to  the  reporter,  from  whom  the  antecedent  decision 
is  taken,  fully  justifies  the  summary  of  the  case  in  Hawkins. 
The  same  principle  is  recognized  in  The  Queen  t.  Sewel^  7  Mod. 
119;  Bex  ▼.  Alien,  Sir  T.  Baym.  196;  Abrahams  v.  Bunn,  4  Burr. 
12253;  and  in  Yin.  Ab.  tit.  ITsury,  H.  pi.  6,  it  is  laid  down, 
**  that  if  the  first  contract  is  not  usurious  it  shall  never  be  made 
80  by  matter  ex  post  facto,'*  The  case  of  Ferral  v.  Shean,  1 
Saund.  294,  is  also  to  the  same  effect,  that  a  bond,  which  was 
^ood  when  made,  is  not  avoided  by  a  subsequent  usurious  con- 
tract for  delaying  the  day  of  payment. 

All  these  authorities  proceed  on  the  wording  of  the  statutes 
against  usury.  They  forbid  the  taking  more  than  the  rate  of 
intereet  presoribed,  and  declare  all  assurances,  etc.,  whereby 
more  shaU  be  reserved,  or  taken,  to  be  void.  Now  if,  in  this 
case,  the  bonds  and  mortgages  in  their  creation  were  valid,  if  no 
more  interest  was  reserved  than  the  law  allowed,  how  can  they 
<K>nformably  to  this  statute,  and  the  universally  concurring  ex- 
positions of  it,  become  void  ?  If  the  mortgages  and  bonds  cannot 
be  effected  by  the  chaige  of  usury,  much  less  can  the  assign- 
ment for  the  reason  that  this  is  an  act  between  Evertson  and 
Bush.  Evertson  was  capable  of  parting  with  his  interest  in 
these  securities,  and  Bush  of  taking  it.  Evertson  has  assigned, 
for  an  adequate  consideration,  all  his  rights  to  the  bonds  and 
mortgages,  and  this  cannot  be  impeached  on  the  pretense  of 
Qsoiy  between  Bush  and  Livingston;  because,  as  Livingston  is 
not  a  parfy  to  the  assignment,  he  cannot  complain  that  it  is  an 
aasoiance  by  which  he  is  bound  to  pay  more  than  the  sum  then 
due  on  the  mortgages. 

I  think  the  appellant  not  entitled  to  recover  more  than  the 
£ve  thousand  six  hundred  dollars,  and  the  interest,  on  two 
prindples  independently  of  Livingston's  answer:  1.  When 
Evertson  made  the  assignment,  Livingston,  as  is  proved  by 
Evertson,  gave  him  two  promissory  notes  for  the  balance  beyond 
the  five  thousand  six  hundred  dollars  paid  him  by  Bush.  These 
notes  were  accepted  hy  him  as  a  payment  of  so  much  toward 
the  mortgages  and  his  account,  and  have  since  been  actually 
paid  in  full.  The  assignee  of  all  choses  in  action,  excepting 
bills  of  exchange  and  notes,  takes  them  subject  to  all  the  equities 
l>etween  the  original  parties.  Bush,  therefore,  though  assignee, 
nominally,  for  six  thousand  dollars,  can  exact  no  more  than 
Svertson  could,  and  clearly,  by  transactions  between  Evertson 

Am.  Dkc.  Vol.  U—'Jl 


322  BuEH  V.  Livingston.  p^ew  Tork^ 

and  Liyingston^  before  or  at  the  time  of  assignment,  no  more^ 
as  between  them,  than  five  thousand  six  hundred  dollars  could 
be  collected  on  the  bonds  and  mortgages;  But,  2.  From  the 
appellant's  statement  of  his  own  case,  in  connection  with  the^ 
testimony  of  Evertson,  it  appears,  evidently,  that  the  appellant 
availed  himself  of  the  necessities  of  Livingston  to  obtain  mor» 
than  legal  interest;  and,  to  use  the  expressions  of  Lord  Mans* 
field,  **  though  the  transaction  itself  may  not  amount  to  usuiy^ 
yet  it  was  taking  a  hard  and  unconscionable  advantage."  In  the- 
case  of  Fhyer  v.  Edwards,  Cowp.  116,  it  was  held,  that  moneys 
thus  claimed  should  not  be  recovered  in  an  action  for  money 
had  and  received.  In  a  court  of  equiiy,  whose  peculiar  juris- 
diction it  is  to  relieve  in  cases  of  fraud,  and  whose  maxim  it  i» 
that  he  who  wotdd  have  equity  must  do  equity,  I  think  there  can  b» 
no  doubt  that,  apart  from  the  consideration  of  usury,  the  ap- 
pellant ought  not  to  recover  beyond  the  five  thousand  six  hun- 
dred dollars  and  the  interest.  To  this  I  conceive  him  well  en- 
titled. The  principles  I  have  advanced,  and  the  conclusions  I 
have  drawn,  lead  to  the  most  equitable  and  righteous  result. 
The  appellant  obtains  the  money  really  advanced,  with  interest^ 
and  the  respondent  is  relieved  from  the  advantages  attempted 
to  be  taken  of  his  distresses  by  the  appellant. 

It  will  be  observed  that  I  have  abstained  from  any  inquiiy 
into  the  correctness  of  the  chancellor's  order  in  point  of  form; 
because,  in  my  opinion,  the  issue,  if  correct  in  form,  would  have 
been  upon  a  point  wholly  immaterial.  The  respondents  could 
never  have  made  out  more  than  Livingston  alleges,  and  on  hia 
allegations,  taking  them  for  true,  my  opinion  has  proceeded  so 
far  as  respects  the  question  of  usuiy. 

There  remains  only  one  point  necessary  to  be  considered;  that 
is,  whether  this  court  will  finally  decide  the  cause.  In  the  case 
of  Oouvemeur  and  Kemble  v.  Le  Guen  (1  Am.  Dec.  121),  thia 
court,  on  an  appeal  from  the  order  of  the  chancellor  directing 
an  issue,  finally  decided  the  cause  and  directed  the  complain- 
ant's bill  to  be  dismissed.  It  did  so  on  precedents  from  th» 
proceedings  of  the  house  of  lords,  in  England,  on  appeals  troia 
chancery  and  because  the  whole  merits  of  the  case  were  before 
the  court.  When  it  is  considered  that  there  can  be  no  further 
proofs  in  the  cause,  that  the  whole  merits  have  been  discussed 
and  reviewed,  that  it  will  save  litigation  and  expense,  I  am  my- 
self contented  to  be  bound  by  the  precedent  which  has  been  made. 
In  my  opinion,  the  order  appealed  from  ought  to  be  reversed 
and  an  order  entered  that  the  chancellor  decree  the  respondents 
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to  paj  the  appellant,  by  a  time  to  be  limited,  fifty-six  hundred 
dollars,  with  interest  from  the  twenty-second  of  Jtdy,  1799, 
with  costs  in  the  court  below  to  be  taxed,  or  that  the  respond* 
ents  be  foreclosed  their  equity  of  redemption. 
Judgment  of  rsTersal. 


Wetmorb  V.  Whitb. 

[3  Otaaf  Caih,  ST.] 

Wateb»ooi7B8B,  Aobeement  for  Usb  of.— If  a  stream  of  water  be 
owned  by  two  persons  whose  lands  are  on  opposite  sides,  and  th^  agree 
to  erect  mills  on  the  land  of  one  and  turn  the  whole  stream  to  the  mills, 
it  will  be  an  appropriation  of  the  water  to  the  mills;  and  whether  held 
jointly  or  in  common,  a  release  of  the  interest  of  one  tenant  in  the-mills 
wiU  carry  with  it  his  right  to  the  water. 

UsB  of  Wateb  as  Appurtenant.— By  a  sale  of  mills  the  water  of  the 
race-way  will  pass  as  an  incident  of  the  property. 

Specific  Performancb  Under  Parol  Agreement.  —  Payment  of  the 
consideration,  possession,  and  the  making  of  improvements^  will  taks 
a  case  out  of  the  statute  of  frauds,  and  are  sufficient  for  a  decree  for 
specific  performance. 

Appxal  from  the  decree  of  the  chancellor  dismissing  appel- 
lant's bill.  Appellant  filed  his  bill  and  prayed  for  a  writ  of 
injunction  to  restrain  the  respondents  from  molesting  or  disturb- 
ing him  in  the  enjoyment  of  mills^  mill-dam,  and  water  of  the 
Saghquate  creek,  and  that  he  might  be  quieted  in  his  possession 
and  enjoyment  of  them,  and  for  such  other  and  further  as  the 
court  should  direct. 

The  facts  of  the  case  will  sufficiently  appear  from  the  opinion 
of  the  court. 

Plait,  for  appellant. 

CMd  and  Henry ,  for  respondents. 

By  Court,  Thompson,  J.  The  only  question  litigated  between 
the  parties  is  touching  the  right  to  the  waters  of  the  Sagh- 
quate creek,  for  the  use  of  the  mills  now  owned  and  occupied 
l^  the  appellant.  A  brief  statement  of  some  of  the  facts  thrown 
into  the  case,  but  not  controTcrted,  may  afford  some  assistance 
in  ascertaining  the  truth  with  respect  to  those  in  dispute.  It  is 
admitted,  that  in  the  year  1788,  the  appellant  was  seised  of  the 
lands  on  the  east  side  of  the  Saghquate  creek,  together  with  an 
equal  moiety  of  the  creek  itself.  That  Hugh  White  was  seised 
of  the  lands  on  the  west  side  of  the  creek,  together  with  the 
other  moiety  of    the  creek,  and  that  being  so  seised,  they. 
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together  with  one  Beardslej,  built  a  grist-mill  and  saw-mill 
upon  the  land  of  the  appellant.  That  a  canal  was  dug  for  the 
purpose  of  diverting  some  of  the  waters  of  the  creek  to  those 
mills.  That  the  parties  continued  to  occupy  them  jointly, 
according  to  their  respective  proportions  therein  for  about 
three  years,  when  the  appellant  purchased  out  the  shares  of  his 
copartners.  The  purchase  from  Hugh  White  was  by  parol  only, 
and  upon  this  the  controversy  between  the  parties  arises,  pre- 
senting the  following  questions  for  examination:  1.  Whether 
the  appellant  ever  acquired  any  right  to  the  waters  of  the  Sagh- 
quate  creek,  for  the  use  of  the  mills;  2.  If  so,  whether  that 
was  a  temporaiy  or  a  permanent  right;  3.  Whether  the  pur- 
chase being  by  parol,  the  respondents  can  avail  themselTes  of 
the  statute  of  frauds  to  avoid  it. 

The  evidence  appearing  in  the  case  is  partly  written  and 
partly  parol,  as  to  the  applicability  of  which  to  the  subject- 
matter  of  complaint  in  the  appellant's  bill  some  little  difficulty 
and  confusion  arises.  The  written  testimony,  the  article  of 
agreement,  appears  not  to  have  had  for  its  object  the  securing 
of  the  water  to  be  diverted  from  the  Saghquate  creek.  It  was 
between  White,  Wetmore  and  Beardsley,  and  was  solely  for  the 
purpose  of  providing  for  the  building  of  the  mills  and  fixing 
the  proportion  of  the  respective  parties  therein.  The  matter  of 
complaint  by  the  appellant's  bill  is  not  for  a  violation  of  the 
articles  of  agreement,  but  for  an  interruption  in  the  use  of  the 
waters  of  the  Saghquate  creek.  This  written  agreement  might 
be  admissible  as  illustrative  of  the  views  and  intentions  of  the 
parties  in  erecting  the  mills,  and  in  some  measure  explanatoiy 
of  the  testimony  of  some  of  the  witnesses;  but  the  right  to  di- 
vert the  water  must  depend  upon  some  other  evidence.  The 
bill  of  complaint,  so  far  as  it  may  refer  to  the  articles  of  agree- 
ment, is  to  be  considered  as  a  histoiy  of  oiroumstanoes  leading 
to  the  main  subjects  of  inquiry,  the  right  to  the  use  of  the 
water  and  the  purchase  by  Wetmore  from  White.  The  ajH 
pellant  alleges,  that  he  purchased  the  shares  of  White  in 
the  mills,  together  with  the  privilege  of  the  water,  but  reposing 
confidence  in  the  integrity  and  uprightness  of  White,  he  omit* 
ted  to  take  a  conveyance  therefor.  This  is  the  subject-matter  of 
the  complaint,  to  which  most  of  the  testimony  on  both  sides  is 
pointed,  and  which  the  appellant  alleges  was  not  secured  by 
writing. 

The  parol  evidence  on  this  subject  cannot  be  viewed  as  ez« 
planatory  of  the  written  agreement,  or  as  a  preliminaiy  oonver* 
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sation  leading  to  a  contract  consummated  by  the  instrument  in 
writing;  but  relating  to  a  distinct  and  independent  subject.  An 
examination,  therefore,  into  the  original  contract,  respecting 
the  water  in  connection  with  the  sale  of  the  mills,  and  a  de» 
cree  bottomed  thereon,  would  not,  I  think,  be  traveling  out  of 
the  case,  or  a  violation  of  the  principle  that  the  decree  must  be 
9ecundum  attegaia  et  probata.  That  there  was  a  contract  made 
between  White  and  Wetmore,  'relatiye  to  diverting  the  water 
to  the  mills,  is  manifest  from  the  testimony  in  the  cause,  the 
acts  of  the  parties,  and  the  confessions  of  White.  The  extent 
of  that  contract  will  be  hereafter  examined.  To  establish  this 
contract,  there  is  the  united  and  uncontradicted  testimony  of 
three  witnesses. 

Lemuel  Leavenworth,  who  was  examined  both  on  the  part  of 
the  appellant  and  respondents,  says  the  parties  went  in  the 
first  place  to  view  the  spot  where  the  mills  are  at  present  sit* 
uated;  they  then  viewed  the  land  on  White's  side,  and  it  was 
agreed,  in  conversation,  that  wherever  the  mill  was  erected 
'*  there  the  water  should  go."  That  John  Beardsley  was  to  de» 
termine  where  the  place  should  be;  and  that  he  determined  in 
favor  of  the  place  where  the  mills  now  are.  To  the  respond- 
ents' interrogatories,  he  answered  that  he  knew  of  a  verbal  con- 
tract for  appropriating  the  waters  of  Saghquate  oreek  to  the  use 
of  the  mill  or  mills  to  be  erected  on  the  same.  Amos  Wetmore 
declared  that  he  had  heard  Hugh  White  say  that  wherever  the 
mills  should  be  built,  there  the  water  should  go.  John  Beards- 
ley  swore  that  it  was  agreed  between  Hugh  White  and  Wetmore 
that  wherever  the  mills  should  be  built  there  the  water  shotdd 
go.  In  conformity  to  this  agreement,  we  find  the  parties  dig- 
ging a  canal,  building  a  dam  across  the  Saghquate  oreek,  and 
turning  the  water  to  the  mills.  White  in  his  answer,  I  think, 
impliedly  admits  that  there  had  been  a  contract  relative  to  the 
water;  ihough  he  says  the  plan  **  for  securing  it"  had  not  been 
matured  or  carried  into  effect;  evidently,  I  conceive,  alluding 
to  its  not  having  been  reduced  to  writing. 

If,  then,  there  was  an  agreement  to  divert  the  natural  course 
of  this  creek,  the  object  clearly  was  for  the  use  of  the  mills* 
The  same  reason  that  existed  at  first  for  turning  the  water  would 
continue  to  exist  as  long  as  the  mills  remained.  By  a  sale  of 
the  mills,  generally,  I  should,  therefore,  incline  to  think  the 
water  would  pass  as  an  incident  to  them,  without  any  special 
provision.  A  contrary  inference  would  be  against  every  reason* 
able  intendment.    Supposing  the  water  thus  diverted  had  been 
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the  only  water  to  sapply  the  mills^  would  there  have  been  a 
doubt  as  to  the  intention  of  the  parties  ?  The  qnantiij  of  water 
cannot  materially  alter  the  case;  and,  indeed,  it  was  not  denied 
en  the  argument  but  that  the  appellant  had  acquired  a  right  to 
the  use  of  the  water,  co-extensiye  with  the  duration  of  the  mills 
first  built.  But  it  was  not  necessary  to  say  the  right  to  the 
water  passed  as  an  incident  to  the  mills  in  the  sense  above  men- 
tioned; or  that  the  appellant  a(A][uired  this  right  at  the  time  he 
purchased  the  mills.  It  was,  I  think,  amply  secured  by  a  prior 
contract;  and  this  will  account  for  the  language  of  some  of  the 
witnesses,  and  the  guarded  expressions  in  the  respondents'  an* 
8wer.  ' 

Anna  Barnard,  a  witness  on  the  part  of  the  respondents,  tes- 
tified  that  she  was  present  at  the  time  of  the  sale,  and  that 
White  sold  "  his  right  and  interest"  in  the  mills,  and  deliTered 
up  his  right  to  the  mill  and  mill-irons,  but  does  not  recollect 
that  anything  was  said  respecting  the  waters  of  the  creek.  The 
reason  of  this,  probably,  was  because  the  parties  considered 
•the  use  of  the  waters  provided  for  by  the  former  contract  made 
before  the  mills  were  erected.  Hugh  White,  in  his  answer,  ad- 
.mits  that  he  sold  his  shares  in  the  miUs  to  the  appellant,  for  the 
«consideratiou  of  seventy-five  pounds,  and  that  the  purchase 
money  has  been  duly  paid.  But  says,  **  at  the  time  of  his  re- 
linquishing his  shares  no  mention  was  made  of  any  right, 
interest,  or  privilege  in  the  waters  of  the  said  creek,  nor  was  any 
such  right  or  privilege  included  in  the  said  contract  of  sale  of 
the  said  mill."  With  truth,  probably,  he  might  so  declare,  be- 
cause it  was  not  necessary  to  say  anything  on  the  subject,  or 
include  it  in  the  sale,  it  having  been  provided  for  by  another 
agreement.  This  he  does  not  undertake  to  deny.  He  only 
says  the  plan  was  not  matured  and  carried  into  effect;  by  which 
I  understand  him  to  mean,  as  I  before  observed,  that  no  writ- 
ings were  entered  into,  deeming  them  necessary  to  mature  and 
perfect  the  contract.  I  the  more  readily  adopt  this  construction 
of  this  part  of  the  answer,  because  it  reconciles  it  with  the  evi- 
dence. For  if  White  meant  to  be  understood  that  no  contract 
whatever  had  at  any  time  been  made  respecting  the  water,  he 
stands  contradicted  by  three  witnesses.  I  consider  the  effect  of 
this  agreement  as  an  appropriation  of  the  water  to  the  use  of 
the  mills;  that  it  thereby  became,  in  some  measure,  an  appur- 
tenance to  them;  and  that  under  such  circumstances  a  grant  of 
the  principal  subject  would  pass  the  water  as  an  incident. 

The  next  inquiry  is,  whether  this  contract  vested  a  penna* 
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nenty  or  only  a  temporaiy  right  to  the  use  of  the  water.  If  I 
am  correct  in  the  construction  given  to  White's  answer ,  it  is  not 
«uch  a  denial  of  the  contract  as  to  bring  it  within  the  rule  of 
equity,  making  it  necessary  to  establish  it  by  the  testimony  of 
more  than  one  witness.  That  rule  can  only  be  applied  to  cases 
where  the  answer  is  a  clear  and  positive  denial  of  the  fact: 
Le  Neve  v.  Le  Neve,  1  Yes.  66.  But  admitting  the  answer  to  be 
a  direct  denial  of  any  contract  respecting  the  water,  I  should 
not  consider  it,  under  the  circumstances  of  the  case,  as  coming 
within  that  rule.  It  is  impeached  by  the  testimony  of  several 
witnesses,  and  there  are  other  facts  and  circumstances  corrobo- 
rating  the  testimony  of  Beardsley  on  this  subject:  Walton  v. 
J7o6&8,  2  Atk.  19;  Only  v.  WcHker,  3  Id.  407;  Amoi  v.  Briooo,  1 
Yes.  97.  If  Beardsley's  testimony  is  to  be  received  as  com- 
petent evidence  upon  which  to  ground  a  decree,  under  the  above 
rule,  it  establishes,  beyond  all  possibility  of  doubt,  a  permanent 
right  in  the  appellant  to  the  water,  for  the  use  of  the  mills. 
Beardsley  being  acquainted  with  the  whole  transaction  leading 
to  and  attending  the  building  of  the  mills,  gives  a  very  minute 
account  respecting  the  business,  and  declares  most  unequivo- 
cally that  the  agreement  was  that  the  water  diverted  from  the 
main  channel  of  the  creek  was  to  be  for  the  supply  of  the  mills 
forever.  In  this,  he  stands  in  some  measure  corroborated  by 
the  testimony  of  Leavenworth  and  Wetmore,  who  say  that  it 
was  agreed  that  wherever  the  mills  should  be  built,  there  the 
water  should  go.  The  latter  declared,  also,  that  when  White 
sold  his  right  and  title  in  the  mills  to  the  appellant,  he  sup- 
posed the  use  of  the  water  perpetually  was  intended  to  be  sold. 
It  is  said,  however,  that  Beardsley  has  so  contradicted  him- 
self with  respect  to  the  consideration  paid  by  Wetmore  to 
White  for  the  water,  that  he  is  unworthy  of  credit.  This  alle- 
gation I  do  not  think  well  founded.  In  his  answer  to  the  ap- 
pellant's interrogatories,  on  this  first  point,  he  says  that  White 
was  to  have  one-fourth  part  of  the  mill,  on  account  of  his  al- 
lowing the  water  to  be  turned  from  the  main  creek  for  the  use 
of  the  mill  forever,  and  for  digging,  draining  and  turning  the 
water;  and  in  consideration  of  other  things  mentioned  in  a  cer- 
tain written  contract.  In  his  answer  to  the  respondent's  inter- 
rogatory, he  says  the  consideration  that  Wetmore  paid  White 
for  the  use  of  the  water  was,  that  the  waters  overflowed  the 
lands  of  Wetmore,  and  that  White  was  to  have  one-fourth  part 
of  an  acre  of  land  forever,  with  the  mills  erected  thereon;  one- 
fourth  of  the  grist-mill,  and  one-third  of  the  saw-miU,  and  that 
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he  supposed  the  said  contract  was  completely  finished  and  car- 
ried into  effect.  The  latter  examination  is  more  full  and  cir- 
cumstantial than  the  former,  but  is  not,  I  think,  so  essentially 
Tariant  as  to  discredit  the  witness.  There  is  to  me  internal  eri- 
dence  arising  from  the  nature  of  the  establishment  and  the  act» 
of  the  parties,  fortifying  the  conclusion  that  it  was  the  inten* 
tion  of  the  parties  that  so  much  of  the  water  of  the  Saghquate^ 
creek  as  was  necessaiy  for  the  use  of  the  mills  should  be  per- 
manently appropriated  to  that  object.  A  contrary  conclusion 
would  lead  to  great  doubt  and  uncertainty.  If  the  appropria* 
tion  was  considered  as  co-extensive  with  the  necessity  that  at 
first  existed  for  mills  at  that  place,  its  termination  would  de- 
pend upon  mere  matter  of  opinion.  If  with  the  duration  of 
the  mills  first  erected,  doubts  might  arise  to  what  extent  repairs 
might  be  made  for  the  purpose  of  continuing  the  old  mills;, 
and  to  say  that  they  should  be  suffered  to  go  to  decay,  without 
any  repairs,  would  be  doing  violence  to  the  understanding  of 
the  parties.  Public  accommodation  and  private  emolument 
were  probably  the  primary  inducements  for  building  the  mills 
and  diverting  the  water;  the  same  reasons,  for  anything  that 
appears,  now  exist  for  their  continuance. 

The  conduct  of  White  in  not  disclosing  to  Wetmore,  at  th» 
time  of  selling  the  mills,  his  claim  of  restoring  the  water  to- 
its  original  channel,  his  sleeping,  so  long  upon  this  claim,  and 
permitting  the  appellant  to  expend  his  money  in  repairing  and 
rebuilding  the  mills,  were  unconscientious,  and  form  strong 
grounds  for  the  interposition  of  a  court  of  equity:  East  Ind.  Co. 
V.  Vincent,  2  Atk.  83.  It  is  true  the  respondent,  Hugh  White, 
swears  that  he  verily  believes  he  apprised  Wetmore  of  his 
claims  before  the  mills  were  taken  down  or  destroyed.  This  I 
do  not  think  entitled  to  much  weight.  If  the  fact  would  war- 
rant it,  he  ought  to  have  sworn  positively,  and  not  merely  as  to 
his  belief.  Besides  it  is  rendered  highly  improbable  by  his  ac- 
quiescence for  five  years  together.  Much  was  said  on  the  argu- 
ment respecting  the  injury  which  the  diversion  of  the  water 
would  occasion  to  the  respondents'  meadows,  and  much  of  th» 
testimony  in  the  cause  was  pointed  to  that  object.  This  testi- 
mony is  vague,  uncertain,  and,  in  my  opinion,  irrelevant.  If 
testimony  of  this  kind  was  proper  at  all,  as  furnishing  a  clue  to- 
the  intent  and  understanding  of  the  parties,  it  should  have  been, 
confined  to  the  time  when  the  contract  was  made;  and  on  that 
subject  we  have  the  estimation  of  White  himself;  for  it  appears 
from  the  testimony  of  Beardsley  that  he  considered  the  water  ol 
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80  little  use  to  him,  and  the  eBtablisbment  of  the  mills  so  un- 
promising in  point  of  profit,  that  he  offered  to  give  the  appel- 
lant and  Beardslej  the  use  of  the  water  f oreTer,  together  with  a 
barrel  of  pork,  if  they  would  build  a  grist-mill  and  saw-mill 
alone,  and  he  to  have  no  concern  with  them. 

The  appellant's  claim  resting  altogether  upon  parol  contracts, 
it  becomes  necessaiy  to  examine  whether  any  obstacle  to  relief 
is  interposed  bj  the  statutes  for  the  preTention  of  frauds.  I 
think  there  is  not.  It  is  an  established  rule  in  equity  that  a 
parol  agreement  in  part  performed  is  not  within  the  proTisions 
oi  the  statute:  1  Fonb.  182,  and  the  cases  there  cited;  Lacon  t. 
Msrtins,  8  Atk.  4.  To  allow  a  statute  having  for  its  object  the 
prevention  of  frauds  to  be  interposed  in  bar  of  the  performance 
of  a  parol  agreement  in  part  performance  would  evidently  en- 
courage the  mischiefs  the  legislature  intended  to  prevent. 
Money  laid  out  in  improvements  is  considered  a  part  execution 
of  a  contract:  Pow.  on  Oont.  296.  So  also  possession,  delivered 
in  pursuance  of  an  agreement,  is  such  a  degree  of  performance 
as  to  take  a  contract  out  of  the  statute:  Id.  299.  Payment  of 
the  consideration  money  has  always  been  held  as  a  part  per- 
formance :  Lacon  v.  Msrtins,  8  Atk.  4. 

The  case  before  us,  I  think,  clearly  falls  within  these  rules* 
The  consideration  money  has  been  paid,  possession  taken,  and 
valuable  improvements  made;  I  can,  therefore,  see  no  objection 
against  granting  the  appellant  such  relief  as  will  quiet  him  in 
the  permanent  enjoyment  of  the  water  for  the  use  of  the  mills 
to  the  extent  the  same  was  used  and  enjoyed  at  the  time  he 
purchased  them  from  the  respondent,  Hugh  White.  This  ia 
sufficiently  certain  and  definite  for  a  decree  of  speoifio  perform- 
ance. 

I  am,  therefore,  of  opinion  that  the  decree  of  the  court  of 
chancery  ought  to  be  reversed. 

Judgment  of  reversal  unanimously. 


Keferring  to  this  case  in  Ham  v.  Chodrieh^  83  N.  H.  88»  it  ii  remarked: 
"In  fTednore  v.  WkUe^  it  ia  said  by  Thompson,  J.,  that  payment  of 
Dm  consideration  money  has  always  been  held  to  be  part  performance;  but 
the  opinion  thns  expressed  u  not  baaed  npon  a  review  of  the  authorities* 
and  the  only  case  cited  in  snpport  of  the  position  is  the  case  ot  Laeom  v. 
MerUfu,  Like  the  dictum  of  Lord  Hardwicke  in  that  case,  the  opinion  of 
Thompson,  J.,  is  extrajudicial — ^the  same  facts — ^possession  delivered  and 
money  expended  in  improvements,  existing  in  that  case  as  in  the  case  of 
Laeon  v.  Mertitta,** 

Both  Story  and  Willard,  in  their  works  on  Equity  Jurisprudence,  notice 
this  case  as  authority  on  the  point  of  specific  peiformance  being  decreed. 
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under  a  poxol  agreement,  when  there  has  been  a  part  peiformaaoe:  See  1 
Story  Eq.  sec  761;  Willard  Eq.  2as.  The  case  is  also  dted  hy  Angell  on 
Water-conrses,  sees.  107, 159,  820;  and  Washhome  on  Eaaements^  45.  Tha 
latest  anthoritatiTe  indorsement  of  the  case  in  New  Yoik  la  in  Miftm  t. 
i>oa^  34  N.  Y«  812;  on  the  point  ol  specific  pexfonnancai 


MuNBO  V.  Allaire.* 

BZBODTDB  PUBOHASiNO  Tbust  ESTATE.— Where  a  power  is  giTen  to  SA 
executor  to  sell  for  the  benefit  of  a  third  person,  a  pnzchase  by  tha 
ezecntor  from  liis  euhU  ^pte  tnui  is  not  fovored  in  equity,  and  hecannoi 
maintain  a  bill  for  a  spedfio  performance  based  on  such  purchase. 

Same,  when  Allowable. — It  seems  that  a  pnzchasa  by  a  trustee*  who  ia 
also  a  eetM  que  tnui,  may  be  sustained,  if  it  be  to  save  the  property 
from  loss. 

Appeal  from  an  order  of  the  chancellor^  oyerroling  appel- 
lants' demurrers  to  respondent's  bill.  The  principal  facts 
appeared  as  follows:  Allaire,  the  respondent,  and  one  Griffen 
and  Mary  Palmer,  the  wife,  were  the  executors  of  the  estate  of 
Benjamin  Palmer,  deceased.  Allaire  entered  into  an  agree- 
ment with  Maiy  Palmer,  also  the  principal  legatee,  for  the 
purchase  of  the  estate,  agreeing  to  give  therefor  six  hundred 
pounds,  and  engaging  to  pay  all  the  charges  against  the  estate. 
Mary  Palmer  accordingly  executed  a  conyeyance  of  the  prop- 
erty, real  and  personal,  to  Allaire,  promising  further  assur- 
ances should  this  conyeyance  proye  defectiye,  and  took  from 
Allaire  a  bond  for  three  hundred  and  twenty  pounds,  the 
purchase  money  remaining  unpaid,  and  a  mortgage  of  the 
property  to  secure  the  same.  Subsequent  to  this  transaction 
Munro  and  Sniffin,  with  full  notice  thereof,  purchased  tbe 
premises  from  Mary  Palmer,  and  took  possession  of  the  greater 
portion  of  the  estate.  Whereupon  Allaire  filed  his  bill  against 
Munro,  Sniffin,  Maiy  Palmer  and  Griffien  for  an  accounting  on 
the  part  of  Munro,  and  a  specific  performance  of  the  agree- 
ment between  Mary  Palmer  and  Allaire  for  further  assurance. 
Demurrers  to  this  bill  were  interposed,  which  being  oyerruled 
by  the  chancellor,  an  appeal  was  taken  to  this  court. 

Benson,  J.  This  is  an  appeal  from  the  orders  of  the  court  of 
chancery,  oyerruling  the  seyeral  demurrers  of  the  appellants  to 
the  respondent's  bill.  The  intent  of  the  respondent's  hill  in 
the  court  of  chancery  is,  that  he  may  have  a  specific  perform* 

^TUiOMelB  reported  ont  of  its  chronological  <M!dflrbjrOUiies,  but  it  Is 
to  slTO  the  CMte  ia  Uio  order  m  reported  bjr  him. 
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ance  of  liis  agreement  with  the  appellant,  Mary  Palmer,  wherebj 
she  bound  herself  to  convey  to  him,  by  good  and  sufficient 
conyeyances  in  the  law,  all  her  estate,  right,  title  and  interest, 
whateyer,  to  the  estate  of  her  late  husband,  and  that  he  may 
reeeive  a  more  perfect  assurance  and  conyeyance  of  the.  said 
estate. 

To  that  end  the  other  appellants  are  also  brought  into  oourt, 
either  as  confederates  with  her,  or  as  subsequent  purchasers 
from  her  with  notice.  Several  questions  have  been  raised  and 
argued  by  the  counsel  on  both  sides.  An  opinion  by  the  court 
on  each  of  these  questions  would  be  unneoessaiy.  It  is,  there- 
fore, to  be  forborne,  it  being  sufficient  for  a  decision  against 
the  respondent,  that  he  had  at  any  time,  as  a  trustee,  a  power 
oyer  the  property  so  agreed  to  be  conveyed;  and  whether  this 
property  existed  in  the  shape  either  of  money  or  of  land, 
makes  no  difference.  The  demurrers  by  the  appellants,  there* 
fore,  were  well  taken,  it  being  a  principle  that  a  trustee  can 
never  be  a  purchaser;  and  I  assume  it  as  not  requiring  proof, 
that  this  principle  must  be  admitted  not  only  as  established  by 
adjudication,  but  also  as  founded  in  indispensable  necessity,  to 
prevent  that  great  inlet  of  fraud,  and  those  dangerous  conse- 
quences which  would  ensue  if  trustees  might  themselves 
become  purchasers,  or  if  they  were  not  in  every  respect  kept, 
within  compass.  Although  it  may,  however,  seem  hard  that 
the  trustee  should  be  the  only  person  of  all  mankind  who  may 
not  purchase;  yet,  for  the  very  obvious  consequences,  it  is 
proper  the  rule  should  be  strictly  pursued,  and  not  in  the  least 
relaxed.  Therefore,  far  from  discerning  the  respondent's  case 
as  an  exception,  supposing  the  rule  to  be  only  general  and  not 
universal,  I  would  remark  that  notwithstanding  the  averment 
in  the  bill,  that  Maiy  Palmer  fully  understood  the  agreement 
and  conveyance,  and  independent  of  the  circumstance  that  she 
was  not  able  to  read  or  write,  whoever  will  merely  look  at  the 
conveyance,  which  is  set  forth  at  large  in  the  bill,  will  instantly 
perceive  that  the  parties,  or  other  persons  who  are  named  in 
the  bill,  as  friends  or  agents  in  the  transaction,  did  not  know 
what  she  had  by  the  agreement  agreed  to  convey;  whether  an 
estate  in  the  land,  or  her  eventual  interest  in  the  money  to 
arise  by  the  sale  of  the  land;  or  in  what  manner,  or  to  what 
extent  these  acts  were  susceptible  of  effect,  or  even  whether 
they  were  not  altogether  nugatory.  The  conduct  of  the  parties, 
and  every  other  person  having  any  other  agency  in  a  bargain 
so  nuide,  without  due  knowledge  or  advertisement,  is,  to  say 
the  least  of  it,  indiscreet,  irregular,  unfit,  and  certainly  to  be 
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diflooxintenanoed.  I  am,  therefore,  eaiisfied  of  the  justness  of 
this  principle,  that  a  court  of  equity  ought  never  to  aid  a  partj 
to  have  the  bargain  enforced  or  perfected,  with  intent  that  anj 
profit  or  advantage  should  be  taken  by  it;  the  interposition  of 
the  court,  if  any,  should  be  only  to  avoid  or  relieve  against  a 
loss  or  damage. 

The  principle,  as  quoted  from  the  adjudications,  is  in  terms 
^thout  qualification  or  exception.  A  Ixustee  can  never  be  a 
purchaser,  etc.,  and,  without  some  explanation,  I  may  possiblj 
be  considered  as  understanding  it  in  its  apparently  absolute 
sense.  I  will,  therefore,  briefly  mention  that  the  cases  where 
the  suit  is  against  a  trustee  to  set  aside  a  purchase,  he  having^ 
procured  the  requisite  formal  legal  title,  are  to  be  distinguished 
from  those  where  the  suit  is  by  him  to  effectuate  a  purchase, 
either  by  having  the  thing  purchased  decreed  to  him  specifically, 
or  by  having  the  means  decreed  to  him  whereby  he  may  recover 
at  law.  That  in  the  latter  case,  it  appears  to  me  that  the  rule 
is  to  apply  as  unlimitedly  as  it  is  expressed;  but  that,  in  the 
former  case,  a  court  of  equity  will  not  always  inteifere  as  of 
course;  for,  if  the  cestuia  que  trvjst  will  agree  to  allow  the  pur- 
chase, it  may  be  allowed  without  fear  from  the  precedent;  and 
that  it  is  not,  in  every  instance,  indispensable  that  all  the  oestuiM 
que  trust  should  agree  to  waive  the  implied  fraud;  it  may  be 
8u£Bcient  for  a  majority,  or  such  other  number  or  proportion  of 
them,  to  agree,  as  that,  according  to  the  circumstances  of  the 
case,  it  may  be  presumed  there  was  no  fraud  in  fact.  It  only 
remains  to  be  noticed  that  if  the  agreement  and  conveyance  are 
to  be  without  effect,  Mary  Palmer  ought  not  to  retain  the  bond 
and  mortgage  against  the  respondent.  She  is,  nevertheless, 
entitled  to  hold  them  until  he  shall  make  her  an  offer  to  relin- 
quish the  agreement,  and  to  deliver  up  the  conveyance  he  now 
holds  against  her  to  be  canceled.  It  is  not  possible  for  the  re- 
spondent to  allege  an  offer  to  that  purpose,  and  to  conform  the 
prayer  of  his  bill  and  his  petition  to  it,  in  consequence  of  any 
answer  which  the  appellants  could  be  compelled  to  make  to  the 
bill,  and  it  is  a  rule  that  every  decree  must  be  according  to  the 
form  of  the  petition;  so  that,  if  the  respondent  is  to  be  relieved 
against  the  bond  and  mortgage,  he  must  proceed  de  novo,  and 
as  he  shall  be  advised. 

My  opinion  is,  tbat  the  order  appealed  from  be  xevaned. 

Judgment  of  reversal. 

See  the  case  of  Bergen  v.  BemuU^  tmU^  28I9  on  the  pofait  of  a 
iniTchase  of  the  trust  property. 
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Oabrbtsds  V.  Van  Nbss. 

[1  PraoMimi,  SO.] 

IlASILITT  or  A88IONOB  OF  BoNB.— The  aaaigxiee  of  a  bond  ohumI 
rafilain  an  action  against  the  aasignor  on  the  failnxe  of  the  oUigor  te 
pi^  by  Tirtne  of  the  aaaignment  only. 

Aoznm  bj  the  assignee  of  a  bond  against  the  assignor.  The 
deelaration  contained  two  counts:  1.  A  special  count  stating 
the  assignment,  the  recoyeiy  of  a  judgment  against  Yandel, 
the  maker  of  the  bond,  and  the  return  of  the  execution  unsatis- 
fied; 2.  A  count  for  money  had  and  received. 

The  cause  was  tried  before  Pbrsikotok,  J.,  at  the  September 
eirouit,  18M,  when  it  was  agreed  that  the  Terdict  should  be 
taken  for  the  plaintiff,  with  liberty  to  the  defendant  to  move 
the  court  in  banc  to  set  aside  the  verdict,  and  for  a  nonsuit,  on 
the  question  of  law  arising  in  the  case. 

WiUiafMon,  for  the  defendant,  in  support  of  the  motion  for 
nonsuit,  contended  that  assignment  implied  no  covenant  of 
indemnity,  but  was  only  an  agreement  that  the  assignee  might 
receive  the  money  to  his  own  use:  Wood's  Inst.  281;  12  Mod. 
555;  1  Lord  Baym.  683;  2  Id.  1242;  1  Str.  450;  1  Dallas  449, 
255;  Addison's  Bep.  55;  Eirby,  60.  No  notice  of  demand 
and  non-payment  had  been  avenred  and  proved.  The  implied 
warranty  was  as  to  the  ownership,  not  to  tiie  value:  2  Bl.  Oom. 
452.  It  does  not  appear  that  any  money  had  been  actually 
received,  which  is  necessary  to  support  the  action  for  money 
had  and  received. 

McWhorter  and  Stockton  contended,  on  behalf  of  the  plaintiff, 
that  the  assignee  of  a  bond,  by  virtue  of  the  assignment,  could 
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recoTer  of  the  Bssignor,  in  case  of  the  failure  of  the  obligor, 
upon  the  implied  promise.  An  action  of  covenant  might  be* 
maintained  on  the  word  assign:  12  Mod.  554;  1  Id.  113;  2 
Lord.  Baym.  1242.  The  assignment  was  evidence  of  the  pay- 
ment of  money  sufficient  to  support  an  action  for  money  had 
and  received:  Mackie  v.  Davis,  2  Washington,  219.  (1  Am.  Deo. 
482.) 

EiRSPAiBicK,  C.  J.  By  the  principles  of  the  common  law,  a 
bond,  being  a  chose  in  action,  could  not  be  assigned  or  granted 
over.  It  was  thought  to  be  an  encouragement  to  litigiousness, 
and  to  cover  maintenance,  to  suffer  a  man  to  make  over  to 
another  a  mere  right  of  going  to  law.  This  nicety,  however^ 
came  in  process  of  time  to  be  in  some  measure  disregarded;  and 
though  the  assignment  was  in  form  but  an  appointment  of  an 
attorney  to  sue  for  and  recover  the  money  due  in  the  name  of 
the  obligor,  yet  where  it  was  made  for  valuable  consideratioii 
even  courts  of  law  would  take  notice  of  the  real  interest  of  the 
parties,  and  protect  the  assignee.  The  legislature,  however, 
have  thought  fit  to  change  the  law  in  this  respect,  and  have 
declared  that  assignments  of  bonds  shall  be  good  and  effectual 
in  the  law,  and  that  the  assignee  may  maintain  an  action  of 
debt  thereupon  in  his  own  name.  Instead  of  being  the  agent 
or  attorney  therefore  of  the  obligor  to  receive  the  money,  with 
an  equitable  lien  thereupon  to  reimburse  himself  for  what  he 
may  have  advanced  on  the  assignment,  the  assignee,  by  this 
act,  becomes  the  absolute  owner  of  the  property.  Bonds  by 
this  means,  like  personal  chattels  in  possession,  are  thrown  into 
open  market. 

The  question  is,  shall  the  assignor  be  liable  on  the  assignment 
in  case  the  obligor  fails  ?  It  is  admitted  on  all  hands,  that  there 
is  nothing  in  the  act  making  bonds  assignable  that  can  at  all 
affect  this  question.  It  must  be  determined  upon  general 
principles.  The  case  of  Deering  v.  Farrington,  in  1  Mod.  113,. 
has  been  cited  by  the  plaintiff's  counsel,  to  show  that  the  word 
assign  in  itself  implies  a  covenant,  and  is  sufficient  to  support 
this  action.  But  this  case,  I  think,  has  been  misapprehended. 
It  is  more  fully  stated  in  12  Mod.  554.  There  one  had  assigned 
all  the  money  that  should  be  allowed  him  by  the  town  of  Ham-» 
burg  in  lieu  of  his  share  of  a  certain  ship;  but  afterward  him- 
self received  the  money;  and  for  this  money  the  action  was 
brought,  and  it  was  adjudged  for  the  plaintiff.  This  wasa  reoeiT- 
ing  of  the  money  by  the  assignor  himself,  contrary  to  his  con- 
tract   It  has  no  resemblance  to  the  present  case.    Again,  it  i» 


Haj,  1806.]          Oasbetsie  v.  Yak  Nxsb.  835 

said  that  an  action  would  lie  bj  the  assignee  against  the  assignor 
of  a  promissoiy  note,  which  is  a  chose  in  action,  before  the  3 
and  4t  of  Ann,  which  puts  promissory  notes  on  the  same  footing 
with  inland  bills  of  exchange;  and  for  this  the  case  of  Lambert 
T.  Oakes  is  cited  from  1  Ld.  Baym,  448.  And  it  is  urged  that 
upon  the  same  principle,  an  action  will  lie  by  the  assignee  against 
the  assignor  of  a  bond.  It  is  manifest,  from  2  Ld.  Baym.  767, 
as  well  as  from  3  Bac.  60,5,  that  sundry  attempts  were  made  be« 
fore  the  statute  of  Ann  to  bring  promissory  notes  themselyes 
within  the  custom  of  merchants,  by  considering  them,  and 
likening  them  to  bills  of  exchange;  and,  indeed,  it  would 
seem  that  this  notion  had  prevailed  to  a  considerable  extent. 
The  probability  is  that  to  aid  these  attempts,  and  in  conformity 
with  the  notion,  indorsements  were  made  in  the  common  form 
of  bills  of  exchange;  and  that  they  were  really  considered  as 
new  bills  drawn  on  the  ground  of  tiie  money  due  on  the  notes. 
Lord  Mansfield  says,  in  2  Burr.  676,  that  the  indorsement  of  a 
note  is  an  order  by  the  indorser  upon  the  maker  of  the  note,  his 
debtor  by  the  note,  to  pay  the  indorsee.  And  this  is  the  very 
definition  of  a  bill  of  exchange.  Though  the  courts,  therefore, 
successfully  resisted  the  attempt  to  bring  the  notes  themselves 
within  the  custom  of  merchants,  yet  the  indorsements,  being 
probably  in  form,  and  certainly  in  their  substance,  bills  of  ex- 
change, were  declared  upon  and  recognized  as  such.  The  in- 
dorser became  liable  upon  the  custom  of  merchants,  and  not 
upon  any  implied  covenant  or  promise  contained  in  the  indorse- 
ment, distinct  from  that  raised  by  such  custom.  In  the  case  of 
Lambert  v.  Oakes,  it  was  holden,  in  substance,  that  the  indorsee 
had  but  to  demand  the  money  of  the  maker  of  the  note,  and  if 
it  were  refused,  he  had  his  action  against  the  indorser;  and  that 
for  the  whole  amount,  even  though  it  had  been  indorsed  upon 
a  discount.  Now  can  it  be  pretended  that  this  would  be  the 
effect  of  an  assignment  of  a  bond?  Is  there  any  case  to  give 
color  to  such  a  construction?  I  can  find  none.  Bonds  are  in- 
struments  of  a  different  nature.  They  are  made  for  different 
purposes;  for  more  permanent  securities;  for  payment  of  money 
usually  at  more  distant  days.  They  never  have  been  cast  into 
the  mercantile  world,  and  passed  as  cash  from  hand  to  hand  like 
notes  and  bills,  neither  in  this,  nor,  so  far  as  my  information 
goes,  in  any  other  country.  With  the  principles  of  the  law 
merchant,  as  negotiable  paper,  they  are  altogether  unconnected. 
A  case  has  been  cited  as  determined  in  this  court  some  years 
ago,  in  which  this  question  arose,  and  in  which  the  action  waa 
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sustained.  I  mean  the  case  of  Mekekm  t.  Bamet,  I  remember 
that  case.  I  was  the  attorney  on  record  for  the  plaintiff,  and 
the  decision  was  so.  It  is  to  be  remembered  that  before  the 
act  making  bonds  assignable,  the  assignee,  as  I  have  before 
stated,  was,  in  contemplation  of  law,  bat  the  attorney  or  agent 
of  the  obligee  to  recover  the  money,  with  a  lien  upon  it,  when 
recoTercd,  to  reimburse  himself  for  what  he  had  advanced.  If, 
therefore,  he  made  use  of  all  that  diligence  for  the  recovery  of 
which  a  faithful  agent  or  attorney  ought  to  use,  and  the  money 
were  notwithstanding  lost,  it  was  lost  to  the  assignor,  and  that 
upon  the  strictest  legal  principles.  The  only  question  in  those 
cases  between  the  assignor  and  the  assignee  was  of  due  dili- 
gence. And  the  case  turned  upon  this  question  in  Mehdon  t. 
Bamet. 

But  now  that  bonds  are  made  assignable  in  law,  that  the 
property  absolutely  passes  by  the  assignment,  and  that  they  are 
put  upon  the  same  footing  with  personal  property  in  posseesiony 
the  buying  and  selling  of  them  must  be  governed  by  the  same 
law.  This  law  is  laid  down  in  2  Bl.  Com.  465:  "  A  purchaser 
of  goods  and  chattels  may  have  a  satisfaction  from  the  seller, 
if  he  sells  them  as  his  own,  and  the  title  proves  deficient,  with* 
out  any  express  warranty  for  that  purpose.  But  with  regard 
to  the  goodness  of  the  wares  so  purchased,  the  vendor  is  not 
bound  to  answer,  unless  he  expressly  warrants  them  to  be  sound 
and  good,  or  unless  he  knew  them  to  be  otherwise,  and  hath 
used  any  art  to  disguise  them,  or  unless  they  turn  out  to  be 
different  from  what  he  represented  them  to  the  buyer/'  This 
I  take  to  be  the  correct  principle  of  the  common  law.  And 
however  it  may  have  been  made  to  bend  to  the  equitiaing  ima- 
ginations of  some  lawyers  of  late  in  England,  yet  still  it  is  the 
law  of  New  Jersey.  In  the  case  before  us,  there  was  no  pre- 
tense of  warranty  given  in  evidence,  or  of  concealment  or  dis- 
guise, or  of  misrepresentation.  It  was  pretended,  it  is  true, 
to  set  up  some  parol  averment  at  the  time  of  the  assignment, 
but  it  was  overruled  by  the  judge  who  tried  the  cause,  and,  I 
think,  upon  the  soundest  principles.  As  to  the  doctrine  of  the 
consideration  having  failed,  it  has  no  application  here,  nor 
indeed  is  it  insisted  upon  by  the  plaintiff. 

Upon  the  whole,  I  am  of  opinion  that  the  bonds  and  bills  for 
payment  of  money,  under  the  act  of  the  legislature,  may  be 
bought  and  sold,  subject  to  the  provisions  therein  mentioned, 
in  the  same  manner  as  other  personal  things  in  possession;  that 
the  seller  is  subject  to  no  hidden  covenant,  promise  or  fetch. 
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but  that  the  transaction  must  rest  upon  the  same  general  prin- 
ciples which  govern  all  other  sales  of  personal  cl^attels.  In  my 
opinion,^ therefore,  there  must  be  a  jadpfment  of  nonsuit. 

BossELL,  J.    This  cause  rests  on  the  single  point  whether  the 
assignor  of  a  bond  is  liable  to  the  assignee  should  the  obligor 
be  unable  to  paj  the  sum  eouditioned  for  in  the  bond.     I  have 
never  understood  that  he  was,  provided  due  diligence  was  used 
by  the  assignee,  and  until  I  heard  this  question  so  ably  argued 
at  this  bar,  had  not  a  doubt  on  the  subject.    I  confess,  from  the 
many  authorities  cited  by  the  gentlemen  in  favor  of  a  contrary 
opinion  and  the  ingenuity  of   their  arguments,  I  was  very 
strongly  inclined  to  believe  myself  in  error.    On  a  more  close 
examination  of  the  question,  I,  however,  adhere  to  my  first  im« 
pressions.    In  1  Baym.  683,  Chief  Justice  Holt  lays  it  down  as 
law  that  "  though  a  bond  is  not  assignable  in  point  of  interest, 
it  is  a  covenant  that  the  assignee  shall  receive  the  money  to  his 
own  use."    Hale,  Chief  Justice,  lays  down  the  same  principle 
precisely  in  1  Bacon,  538.    And  I  cannot  but  think  that  the 
words  **  shall  receive"  have  a  more  extensive  meaning  than  the 
one  assigned  them  by  the  counsel  for  the  defendant.    And  in 
this  opinion  I  am  strongly  supported  by  that  of  our  late  Chief 
Justice  Einsey,  who,  in  the  case  of  The  Administrators  of  lAoyd 
V.  Bloomfield,  tried  at  Burlington,  recognizes  this  doctrine  in  its 
fullest  extent,  and  expressly  states  that  "  an  assignment  implies 
a  covenant  that  the  obligor  is  able  to  pay/'    This,  as  far  as  my 
knowledge  extends,  is  also  the  general  understanding  of  the 
country;  and  from  which  only  the  understanding  of  the  parties 
at  the  time  of  making  the  contract  can  be  collected  when  it  is 
not  expressed.    But  the  sale  of  bonds  is  likened  unto  that  of 
horses  in  which  the  seller,  without  an  express  warranty,  is  said 
not  to  be  liable;  although  I  do  not  for  several  obvious  reasons 
think  this  similitude  correct,  yet  if  it  is,  the  more  modem  doc- 
trine that  a  fair  price  implies  a  warranty,  is,  in  my  opinion,  the 
most  just  and  reasonable.    If  law,  as  it  is  said  to  be,  is  founded 
on  justice  and  is  the  perfection  of  reason,  it  should  compel  a 
compliance  with  the  fair  and  honest  intentions  of  the  parties  at 
the  time  of  making  the  contract.    Suppose  A.  the  owner  of  a 
horse  in  the  possession  of  B.,  and  being  desirous  of  turning  him 
into  money  offers  him  at  a  fair  price  to  0.,  who  knowing  the 
horse  and  wanting  one  pays  A.  for  him.    No  warranty  is  asked 
or  given;  both  parties  are  satisfied;  one  in  believing  that  he  has 
parted  with  his  hoarse  for  his  value,  the  other  that  he  has  a  fair 
equivalent  for  his  money.    It  afterward  appears  that  before  the 
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sale  the  horse,  withoat  the  knowledge  of  the  parties,  had  by 
some  accident  become  totally  useless;  is  then  the  spirit  of  the 
contract  complied  with  and  the  honest  expectations  of  the  parties 
fulfilled  ?  Most  certainly  not.  It  will  not  be  disputed  if  A.  had 
been  acquainted  with  the  useless  situation  of  his  horse,  and  had 
thus  imposed  him  on  0.  at  a  fair  price,  but  that  he  would  have 
been  equitably  liable  to  the  purchaser  for  the  money  paid.  It 
is  a  well  known  principle  of  law  **  that  the  obligations  of  nat- 
ural justice  are  as  strong  as  the  most  express  promise,"  and  A. 
not  having  given  to  0.  what  he  himself  at  the  time  of  making 
the  contract  believed  to  be  a  just  and  fair  equivalent  for  his 
money  is  bound  in  conscience  to  make  him  whole.  This  reason- 
ing will  equally  apply  to  bonds.  A.  advances  money  on  bond 
of  B.  to  0.,  the  obligee.  If  A.  could  have  supposed  B.  unable 
to  pay,  he  most  certainly  would  have  kept  his  money.  If  C. 
knew  at  the  time  of  sale  the  obligor  to  be  insolvent,  he  acts  dis- 
honestly. If  he  assigns  the  bond  under  the  idea  that  he  gives 
value  for  the  money  received  and  it  appears  he  was  mistaken, 
he  is  bound  to  do  justice  to  A.,  whose  money  he  has  taken  veith- 
out  any  equivalent,  contrary  to  his  expectations,  or  even  vnshes, 
if  he  is  an  honest  man.  I,  however,  do  not  conceive  that  it  is  of 
so  much  consequence  how  this  question  is  decided,  as  that  it 
should  be  permanently  setUed  and  rightiy  understood.  But  for 
the  reasons  before  given,  as  well  as  for  the  sake  of  uniformity  in 
our  decisions,  I  am  of  opinion  that  the  defendant  below  take 
nothing  fay  his  motion;  and  that  judgment  be  entered  for  the 
plaintiff. 

PsmnROTON,  J.  The  simple  question  in  the  ease  is,  can  an 
action  be  sustained  against  the  assignor  of  a  bond  by  the  as- 
signee, on  failure  of  the  obligor  to  i>ay,  and  this  in  virtue  of 
the  assignment  only,  the  case  steering  clear  of  fraud,  deceit  or 
express  warranty,  or  any  special  undertaking  on  the  part  of  the 
assignor,  to  indemnify  or  any  way  save  harmless  the  assignee, 
in  case  the  obligor  should  fail  to  pay,  no  express  promise  being 
proved  or  even  alleged.  This  action  is  bottomed  on  an  implied 
promise  of  the  assignor,  arising  out  of  the  nature  of  the  transao- 
tion,  to  refund  to  the  assignee  the  consideration  he  received  of 
him  for  the  assignment,  in  case  the  obligor  should  be  unable  to 
pay.  In  the  sale  and  assignment  of  bonds,  I  have  always  con- 
sidtired  the  transaction  to  import  nothing  more  than  that  the 
assignor  transferred  to  the  assignee  his  interest  in  the  bond, 
with  an  authority  before  the  statute  making  bonds  assignable, 
for  the  assignee  to  sue  in  the  name  of  the  assignor,  and  since 
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the  statute,  in  his  own  name.  An  assignment  is  defined  to  be 
the  appointment  and  setting  over  a  right  to  another:  Wood's 
Inst.  281.  The  language  of  the  assignment,  in  the  case  under 
consideration,  is  in  accordance  with  this  definition^  to  wit:  *'I 
do  assign  all  my  right,  title,  interest  and  claim  whatsoever  I 
have,  unto  ihe  within  bond  unto  Henij  Garretsie.''  Whatever 
right  the  defendant  had  he  transferred  to  the  plaintiff.  In  the 
assignment  of  instruments  relative  to  land,  it  is  said,  in  Wood's 
Inst.  282,  to  be  necessaxy  to  insert  a  covenant,  on  the  part  of 
the  assignor,  that  he  is  owner  in  possession,  and  hath  power  to 
assign,  shutting  out  the  idea  of  an  implied  covenant  or  agree- 
ment altogether.  Whether  the  simple  assignment  of  a  bond 
raises  a  covenant  or  agreement  by  implication  that  the  assignor 
is  the  true  owner  of  the  bond,  and  hath  power  to  assign,  and 
that  the  money  is  bona  fide  due,  is  a  question  that  it  is  time 
enough  to  determine  when  it  is  raised.  But  that  there  is  an 
implied  contract  growing  out  of  the  transaction  that  the  as- 
signor will  pay  if  the  obligor  is  unable,  is  wholly  unsupported 
by  any  authority,  ancient  or  modem,  except  the  case  of  Mackie'a 
Executors  v.  Davis,  determined  in  the  Virginia  court  of  appeals, 
in  1796,  cited  by  the  counsel  for  the  plaintiff,  from  Washing- 
ton's reports.  (1  Am.  Dec.  482.)  This  decision  appears  to  have 
taken  place,  partly  from  the  peculiar  customs  of  Virginia,  and 
partly,  as  I  apprehend,  from  the  improper  confounding  the 
common  with  the  mercantile  law.  It  is  true  that  the  law  mer- 
chant is  part  of  the  common  law;  it  hath  been,  for  public  con- 
venience and  the  benefit  of  commerce,  adopted  by  and  incor- 
porated into  it.  But  it  is  still  confined  within  its  original 
limits,  and  doth  not  extend  to  subjects  of  which  before  it  had 
no  cognizance.  We  might  as  well  look  into  the  mercantile  law 
for  the  origin  of  feoffments,  knight  service,  gavel-kind,  or  so- 
cage tenures,  as  for  doctrines  respecting  the  assignment  of 
bonds.  The  right  of  the  indorsee  of  a  foreign  bill  of  exchange 
to  recur  back  to  the  indorser  or  drawer,  in  case  of  the  failure 
or  refusal  of  the  drawee,  is  purely  of  mercantile  origin  and 
confined  by  the  law  merchant  to  that  species  of  negotiable 
paper.  A  little  more  than  a  century  ago,  owing  to  the  increase 
of  domestic  commerce,  inland  bills  of  exchange  b^gan  to  be 
treated  as  foreign  bills;  and  in  the  reign  of  William  the  third, 
were  by  act  of  parliament  put  on  the  same  footing  as  foreign 
bills  of  exchange.  The  commercial  spirit  of  the  nation  car- 
ried this  still  further,  so  much  so,  that  promissoiy  notes  were, 
in  the  reign  of  Queen  Ann,  put  on  the  footing  of  inland  hills 
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of  exchange;  in  both  these  cases,  however,  acts  of  ])arliam6nt 
were  thought  necessary  to  legalize  the  practice.  The  exact  re« 
semblance  thai  inland  bills  of  exchange  have  to  foreign,  very 
naturally  led  to  the  first;  a  supposed  resemblance  (for  which 
we  are  indebted  to  mercantile  ingenuity)  between  indorsed 
notes  and  bills  of  exchange,  produced  the  second.  The  assign- 
ment, or  what  is  now  called  the  indorsement  of  a  note,  was 
considered  as  an  order  drawn  by  the  payee  of  the  note  on  the 
maker  of  the  note  in  favor  of  a  third  person,  commanding  him 
to  pay  the  contents  thereof;  and  as  such  resembled  a  bill  of 
exchange.  The  maker  of  the  note  was  considered  as  the  drawee 
or  acceptor  of  the  bill;  the  indorser  as  the  drawer;  and  the  in- 
dorsee as  the  payee;  and  as  notes  are  found  to  be  of  great  use 
in  commercial  operations,  a  convenience  has  grown  out  of  the 
invention.  But  to  extend  this  doctrine  to  bonds  and  other 
sealed  instruments  without  the  authority  of  any  statute,  would, 
as  I  apprehend,  be  outraging  as  well  the  common  as  the  mer- 
cantile law. 

It  is  said,  however,  by  the  learned  counsel  for  the  plaintiff  that 
bonds  in  this  countiy  are  in  the  same  situation  that  promissoiy 
notes  were  in  England  before  the  statute  of  Ann.  In  this  I 
think  they  are  mistaken,  from  the  supposed  resemblance  between 
indorsed  notes  and  bills  of  exchange  above  mentioned;  a  prao- 
tioe  had  obtained  in  England  before  the  statute  of  Ann,  of 
treating  indorsed  notes  in  all  respects  as  bills  of  exchange.  It 
appears  by  the  case  in  Carthew,  269,  and  the  observations  of 
Lord  Chief  Justice  Holt,  which  I  shall  presently  take  notice  of, 
that  they  were  declared  on  imder  the  custom  of  merchants.  In 
the  first  year  of  Queen  Ann,  this  practice  came  up  judicially 
before  the  court  of  king's  bench  in  the  case  of  Clarke  v.  MarUn, 
as  reported  in  2Ld.  Baym.  757,  when  Lord  Holt  said  *'  that  the 
maintaining  these  actions  upon  such  notes  were  innovations 
upon  the  rules  of  the  common  law,  and  invented  in  Lombard 
street,  which  attempted  in  these  matters  of  bills  of  exchange  to 
give  laws  to  Westminster  Hall.  That  the  continuing  to  declare 
upon  these  notes  upon  the  custom  of  merchants  proceeded  from 
obstinacy  and  opinionativeness,  since  he  bad  always  expressed 
his  opinion  against  them."  The  next  year  the  same  question 
came  up  again  in  the  case  of  BriUer  v.  Crips,  reported  in  6  Mod. 
29;  Lord  Holt  still  expressed  his  opinion  against  the  practice. 
This  opinion  of  Lord  Holt,  concurred  in  by  the  court  of  Idng^a 
bench,  no  doubt  gave  rise  to  the  statute  3  and  4  Ann,  passed  the 
next  year,  putting  promissory  notes  on  the  same  footing  as  in« 
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land  bills  of  exchange.  It  surely  will  not  be  pretended  that 
the  same  practioe  hath  obtained  in  this  country,  or  at  least  in 
this  state,  of  treating  bonds,  as  had  obtained  in  England  before 
the  statute  of  Ann,  in  respect  to  promissory  notes.  The  declara- 
tion in  this  case  does  not  treat  tiie  bond  as  a  bill  of  exchange, 
the  action  is  not  founded  on  the  custom  of  merchants;  and  if  it 
had  been,  it  would  have  been  demurrable  for  that  cause. 

An  assigned  bond  must  be  considered  as  a  bill  of  exchange, 
or  a  mercantile  negotiable  paper,  in  the  nature  of  a  bill  of 
exchange,  or  it  must  not.  If  the  first,  then  it  must  be  treated 
as  such  throughout;  it  must  be  declared  on  under  the  custom 
of  merchants,  a  demand  on  the  obligor,  who  in  this  respect 
must  be  considered  as  the  acceptor  of  the  bill,  must  be  sub- 
stantially alleged  in  the  declaration,  and  his  refusal  or  neglect 
to  pay;  also  notice  to  the  assignor,  who  is  to  be  considered  as 
the  drawer  of  the  bill,  must  be  laid  and  the  whole  proved  on 
trial.  If  the  latter,  then  the  instrument  must  be  conmdered  as 
at  common  law,  and  the  law  merchant  shut  out  of  the  case. 
We  cannot  adopt  an  amphibious  practioe,  running  into  this  or 
that  law,  as  we  may  find  it  accord  with  our  present  notions  of 
equity  and  justice.  I  am  aware  that  Boane,  Justice,  in  the 
case  cited  from  Virginia,  is  represented  as  holding  an  opinion 
that  the  right  of  the  indorsee  of  a  bill  of  exchange  to  resort  to 
the  drawer  or  indorser,  in  case  of  the  failure  of  tiie  drawee  to 
pay,  is  founded  on  the  common  and  not  on  the  mercantile  law. 
There  are  some  dicta  in  the  books  that  at  first  view  countenance 
the  idea;  but  on  investigation  it  will  be  found  that  these  writers 
have  confounded  the  oommon  with  the  mercantile  law;  proba- 
bly, considering  that  the  former  had  merged  the  latter;  and 
make  use  of  the  general  words  common  law  in  contradistinction 
to  statute  law,  for  it  is  in  that  relation  they  use  the  words. 
The  opinion  of  the  learned  judge  is  a  perfect  novelty  to  me, 
for  I  have  always  understood  that  a  bill  of  exchange  was  of 
mercantile  origin;  that  its  qualities,  efiect  and  operation  were 
fixed  and  governed  by  the  custom  of  merchants  which  had  uni- 
versally obtained  among  commercial  nations  before  it  was 
adopted  by  the  common  law  of  England.  That  the  right  in 
question  had  its  origin  solely  in  the  custom  of  merchants,  and 
I  find  this  opinion  supported  in  4  Bacon,  685;  Gro.  Car.  301; 
Carthew,  610,  and  the  precedents  of  declarations  in  cases  of 
foreign  bills  of  exchange.  I  am  of  opinion  that  the  right  of 
the  indorsee  to  recur  to  the  drawer  or  indorser,  in  case  of  the 
failure  of  the  drawee  to  pay,  is  derived  solely  from  the  law 
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merchant;  that  although  the  common  law  hath  adopted  the 
law  merchant,  yet  it  hath  not  extended  or  applied  its  principles 
to  bonds  or  other  writings  obligatory;  nor  hath  our  act  of 
assembly  legalizing  the  assignment  of  bonds  changed  the  law 
in  this  respect;  therefore,  that  the  plaintiff  cannot  prevail  un- 
less on  the  count  for  money  had  and  received,  which  is  the  next 
thing  to  be  considered. 

The  material  grounds  of  this  count  is  that  the  defendant  hath 
received  a  sum  of  money  of  the  plaintiff,  which,  in  a  legal  point 
of  view,  he  cannot  in  equity  and  good  conscience  retain.  In 
the  first  place,  no  evidence  was  given  at  the  trial  that  any  money 
was  paid;  the  consideration  for  the  assignment  of  the  bond 
might  have  been  land  or  goods,  or  even  love  and  affection.  But 
supposing  money  had  been  paid,  on  what  ground  shall  it  be 
returned?  Fraud  or  extortion  is  not  pretended,  the  money 
could  not  have  been  paid  by  mistake,  nor  under  a  void  author- 
ity. But  the  counsel  for  the  plaintiff  contend  that  it  was  paid 
on  a  consideration  which  happened  to  fail,  which  leads  to  an 
inquiry  after  the  consideration.  This  was  that  the  defendant 
should  transfer  all  his  right,  title  and  interest  in  the  bond,  and 
the  money  due  thereon  to  the  plaintiff.  This  was  done,  and 
this  chose  in  action  completely  vested  in  the  plaintiff.  The 
consideration  was  that  the  plaintiff  should  stand  in  the  shoes  of 
the  defendant,  as  to  his  right  in  a  chose  in  action.  This  was  a 
lawful  &ona^e  transaction,  vesting  in  the  plaintiff,  the  assignee, 
the  whole  of  the  defendant's  right  to  the  thing  assigned.  It 
was  proved  at  the  trial  that  the  obligor  was  at  the  time  of  the 
assignment  in  good  standing,  and  that  there  were  no  suspicions 
that  his  circumstances  were  bad.  It  appears  to  me  that  this 
was  a  real  substantial  consideration,  and  that  the  defendant 
may  conscientiously  retain  the  money,  provided  there  has  been 
any  paid.  If  the  bond  had  been  void  by  circumstances  un- 
known to  the  plaintiff,  at  the  time  of  the  assignment,  the  con- 
sideration for  the  money  advanced  would  have  failed;  he  would 
not  have  got,  from  the  nature  of  the  transaction,  what  it  was 
intended  he  should  have;  that  is,  a  valid  bond  against  the  ob- 
ligor in  his  own  right.  The  loss  here  was  a  subsequent  loss, 
and  may  be  compared  to  the  accidental  burning  of  a  house,  or 
death  of  an  ox  after  purchase  and  deliveiy.  Supposing  one 
man  was  to  pay  another  one  hundred  dollars  for  the  use  of  a 
piece  of  land  a  year,  and  a  hurricane  should  destroy  this  whole 
crop,  could  he  recover  the  money  back  again,  under  the  idea 
that  it  was  paid  for  a  consideration  which  happened  Ut  fail? 
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Most  certainly  not.  He  had  what  he  paid  his  money  for,  a 
chance  of  raising  a  crop.  On  the  whole,  I  am  clearly  of 
opinion  that  on  neither  count  can  this  action  be  sustained;  and 
that  the  verdict  must  be  set  aside,  and  judgment  of  nonsuit 
entered. 
Judgment  of  nonsuit. 

The  decision  in  this  case  is  contraiy  to  MaekU  t.  JkwU,  1  Am.  Deo.  482. 
Maeki€  v.  Davk  is,  however,  well  supported  in  the  Yiiginia  courts.  See 
Barkudale  v.  Fefwiek^  4  Call,  502;  Dunlop  v.  Harrii,  6  Id.  43;  OoodaUy. 
Stuart,  2  Hen.  &  Manf.  114;  SmUh  y.  TripUU,  4  Leigh,  599;  SaitnderB  t. 
Marshall,  4  Hen.  &  Munf.  455,  where  the  case  is  cited  and  approved. 

The  decision  in  New  Jersey  is  supported  by  Loaney  v.  PinkaUm,  1  Over- 
ton,  384;  Laurmu  v.  Dougherty,  5  Yexger,  435;  WhUeman  v.  CfhUdrtM,  6 
Humph.  303;  Walker  v.  ScoU,  2  Nott  &  Mc.  286;  Rchinmm  v.  WhUe,  4  Litt 
Ky.  238;  Jaekmm  v.  Crau^ord,  12  Serg.  &  R.  165.  It  is  believed  the 
decision  in  New  Jersey  is  the  more  correct,  and  better  supported  by  aa« 
thoiity. 


Cook  v.  Barklet. 

(1  PBomiosov,  IflS.] 

AcnoN  OF  Slakdeb,  MmoATioN  OF  Damages.— In  an  action  for 
slanderous  words,  the  defendant  may  give  in  evidence  on  the  general 
issue,  in  mitigation  of  damages,  the  manner  and  drcumstanoes  of 
speaking  the  words,  and  that  they  were  in  circulation,  and  reported  by 
others,  and  that  he  only  repeated  them. 

AcnoN  for  slander  brought  in  the  court  of  common  pleas  by 
the  Bev.  David  Barkley  against  the  plaintiff  in  error.  Dr.  Am- 
brose Cook.  The  first  count  of  the  declaration  charged  the  de« 
fendant  with  falsely,  maliciously  and  wickedly  speaking  the  fol- 
lowing false  and  slanderous  words  of  the  plaintiff:  **  He  was 
ketched  with  Mrs.  Cain  by  the  board  fence  and  had  to  do  with 
her,  and  I  can  prove  iV 

The  second  count  charged  these  words:  ''It  can  be  proved 
that  Mr.  Barkley  was  ketched  with  Mrs.  Cain  and  had  to  do 
with  her." 

The  third  count  charged  the  following  words:  ''He  is  great 
with  Mrs.  Gain,  and  hath  committed  adulteiy  with  her,  and  I 
can  prove  it.'* 

The  defendant  pleaded  not  guilty  to  all  the  counts,  and  gave 
notice  that  at  the  trial  he  would  give  in  evidence  that  it  was 
reported  that  the  plaintiff  was  guilty  of  the  charges  contained 
in  his  declaration. 
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On  the  trial  the  plaintiff  gave  in  evidence,  bj  one  Jeremiah 
Tisher  ,that  in  a  conversation  the  witneea  had  with  the  defend- 
ant,  he  stated  to  the  witnees.  that  it  was  now  said  the  plaintiff 
had  been  found  at  the  board  fence  with  Mrs.  Cain  and  had  to  do 
with  her,  and  that  this  fact  would  be  proved  bj  the  boys  of  one 
Howell.  The  defendant  left  the  impression  on  the  witness* 
mind  that  the  plaintiff  had  criminal  intercourse  with  Mrs.  Gain. 
The  witness,  on  cross-examination,  stated  that  this  conversation 
took  place  in  the  shop  of  one  Bobert  Hughes,  a  hatter,  the  said 
Hughes  being  present.  Another  witness,  John  Harriot,  stated 
he  was  a  member  of  the  sessions  in  the  plaintiff's  congregation, 
and  that  having  heard  reports  against  the  plaintiff,  he  made  in- 
quiry of  several  persons  as  to  their  trath,  and  the  defendant  told 
him  that  something  ought  to  be  done  respecting  the  chai^ 
against  the  plaintiff,  and  that  there  was  a  woman  in  the  mount- 
ain who  knew  a  good  deal  about  him.  Thereupon  the  witness 
requested  the  defendant  to  put  this  matter  in  writing  and  hand 
it  to  him,  which  he  did,  but  returned  it  to  the  defendant,  who 
afterward  produced  it  before  the  sessions  of  the  congregation. 
The  plaintiff  further  gave  in  evidence,  by  one  Nancy  Sebring, 
that  on  meeting  the  defendant,  he  told  her  that  the  plaintiff  had 
tried  to  injure  him  all  he  could,  and  that  the  defendant  would, 
therefore,  try  to  hear  all  charged  against  him.  James  Little 
testified  that  the  defendant  came  before  the  presbytery,  who 
asked  him  if  he  came  as  an  accuser,  and  the  defendant  said  he 
was  appointed  by  a  committee.  The  witness  did  not  know  that 
the  congregation  appointed  a  committee  in  reference  to  this 
matter. 

The  defendant  gave  in  evidence  by  on'e  Hughes,  that  he  was 
present  and  heard  the  conversation  alluded  to  by  Fisher  at  the 
hatter's  shop,  and  that  the  defendant  then  said  that  he  had 
heard  that  the  plaintiff  was  seen  by  the  board  fence  with  her, 
and  that  a  man  told  him  that  he  would  swear  that  he  saw  him 
there.  Other  witnesses  were  produced  by  the  defendant  con- 
tradicting the  evidence  of  the  plaintiff  as  to  the  statement 
made  in  the  hatter's  shop.  The  defendant  further  gave  in  evi- 
dence, by  one  David  Kelly,  that  an  investigation  regarding  the 
charge  was  made,  and  a  committee  appointed  to  examine  the 
matter,  and  that  he,  the  defendant,  did  what  his  duty  and  the 
rules  of  the  church  required,  namely,  present  written  charges 
based  on  the  various  reports  concerning  the  plaintiff.  The  de- 
fendant then  offered  to  prove  that  certain  persons  had  declared 
that  plaintiff  was  caught  with  Mrs.  Cain  by  the  board  fence, 
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and  had  oonnection  with  her,  and  also  that  the  plaintiff  was 
great  with  Mrs.  Cain  preyious  to  the  speaking  of  the  words 
charged  against  the  defendant,  and  •  that  these  persons  had 
sworn  to  the  same  before  the  presbytery,  and  were  now  ready 
to  testify  to  the  same;  but  this  evidence  was  refused  by  the 
court.  He  then  offered  to  prove  that  when  he  went  before  the 
presbytery,  he  took  Ann  Cave  as  a  witness  to  prove  his  charges, 
and  that  she  swore  to  the  fact  then,  and  was  ready  to  do  so 
now.  The  court  consented  that  Ann  Cave  might  be  examined; 
that  she  was  sworn  as  a  witness  before  the  presbytery,  but  not 
further.  The  defendant  then  offered  to  prove  that  Ann  Cave 
had  informed  Jacob  De  Groat  of  the  facts  which  defendant  had 
offered  to  establish,  and  that  this  information  was  the  cause  of 
the  meeting  of  the  presby teiy.  This  the  court  overruled.  The 
defendant  next  offered  to  prove  that  long  before  the  meeting  of 
the  sessions,  and  before  Uie  words  were  spoken  by  the  defend- 
ant, the  plaintiff  bad  acknowledged  that  these  reports  were  in 
existence,  and  originated  in  the  family  of  the  plaintiff,  which 
was  also  overruled. 

The  defendant  excepted  to  these  rulings  of  the  court,  and  after 
verdict  and  judgment  for  the  plaintiff,  brought  a  writ  of  error 
to  this  court. 

Ogden  and  MaxweU^  for  the  plaintiff  in  error,  contended  that 
the  evidence  should  have  been  admitted  as  showing  a  want  of 
malice,  and  in  mitigation  of  damages;  that  the  plaintiff  below 
had  given  in  evidence,  by  way  of  aggravation,  words  not  charged 
in  the  declaration,  and  defendant  should  be  allowed  to  prove 
them  true  under  the  general  issue:  Bull.  10. 

Williamson  oTid  StockUm^  for  the  defendant  in  error,  contended 
that  the  truth  could  not  be  given  in  evidence,  even  in  mitigation 
of  damages,  under  the  general  issue:  Bull.  9, 10;  and  that  evi- 
dence in  justification  going  to  the  defense  cannot  be  introduced 
under  the  cover  of  evidence  in  mitigation  of  damages;  that  the 
fact  that  the  slander  was  reported  in  the  neighborhood  was  no 
excuse  to  the  defendant  below:  5  Com.  Dig.  605;  Pleader,  2  L. 
7:  Bayer's  B.  266;  NorthampUm's  case,  12  Coke,  188. 

EmxpATBiOE,  C.  J.  This  is  an  action  of  slander.  The  de- 
fendant pleaded  not  guilty;  and  gave  a  notice  of  particulars,  in 
order  to  let  in  the  special  case.  This  notice,  however,  is  so  un- 
skiUfuUy  drawn,  that  all  benefit  under  it  was  waived  at  the  trial 
by  the  defendant's  counsel,  and,  I  think,  rightly  so.  The  cause, 
Ihexefore,  stood  simply  upon  the  plea  of  not  guilty.    The  de- 
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fendantf  under  this  plea  at  the  trial,  offered  several  matters  in 
evidence,  which  were  overruled  by  the  court,  and  a  bill  of  ez- 
ijeptions  was  thereupon  taken,  and  upon  error  brought  in  this 
court.  The  question  is  now  upon  the  matter  contained  in  that 
bill.  The  substance  of  the  objections  to  the  proceedings  of  the 
coiui  below,  drawn  from  this  bill,  is:  1.  That  they  overruled 
evidence  offered  by  the  defendant  below  to  prove  that  he  only 
repeated  what  had  been  said  by  others;  and  2.  That  they  ad- 
mitted evidence  of  what  passed  before  a  certain  presbyteiy 
of  the  church,  in  part  against  the  defendant;  but  overruled 
evidence  of  what  passed  in  the  same  chuxoh  judicatoxy  in  his 
favor. 

As  to  the  last  of  these  it  does  not  seem  to  me  to  be  grounded 
in  the  record.  It  is  true  that  some  of  the  witnesses  detailed  cer- 
tain things  which  happened  before  the  church  judicatoiy,  but 
there  was  no  objection  raised  to  this  by  the  defendant  below. 
As  soon  as  exception  is  taken  to  the  detailing  of  the  proceed* 
ings,  then  the  court  overrule  it,  and,  I  think,  rightly. 

The  cause  will  turn,  therefore,  according  to  my  view  of  it, 
upon  the  single  question  whether  upon  not  guilty  in  an  action 
for  words  the  defendant  can  give  in  evidence,  either  in  verifica- 
tion of  the  plea  or  in  mitigation  of  damages,  that  he  only  re- 
peated a  current  report,  or  that  certain  other  persons  had  pub- 
licly declared  the  same  thing.  And  upon  this  question  the  res- 
olution of  the  court  in  Northampton's  case,  12  Coke,  134,  seems 
to  me  to  have  laid  down  the  principle  which  has  been  followed 
ever  since.  In  one  view  of  the  subject  this  may  appear  to  be  a 
rigid  rule  that  he  who  repeats  shall  be  subject  to  the  same  dam- 
ages as  he  who  invents  and  propagates  a  malicious  slander;  yet 
when  it  is  considered  that  the  action  is  not  for  the  punishment 
of  the  slanderer,  but  for  the  remuneration  of  the  injured,  I  think 
it  vrill  change  its  aspect.  If  A.  utters  to  the  world  a  slander 
which  deprives  me  of  my  good  name  and  reputation,  and  even 
of  the  means  of  obtaining  a  livelihood,  does  it  at  all  make  up 
my  loss  to  tell  me  he  had  the  story  from  others?  I  think  not. 
Be  the  reason  of  the  rule,  however,  as  it  may,  as  far  as  I  have 
had  opportunity  to  trace  the  course  of  decisions  upon  the  ques- 
tion, they  seem  to  me  uniformly  to  have  recognized  this  princi* 
pie,  that  on  not  guilty  in  action  for  words  common  fame  cannot 
be  given  in  evidence.  I  believe  there  is  wisdom  in  the  rule,  and 
if  it  were  otherwise  I  cannot  change  it.  I  am  of  opinion,  there- 
fore, that  the  judgment  be  affirmed. 
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BossELL,  J.  Ifc  is  assigned  for  error  in  this  cause  that  the 
court  of  common  pleas  for  the  county  of  Sommerset  admitted 
illegal  and  refused  to  admit  legal  testimony.  On  the  fullest 
consideration  of  the  subject  I  have  been  able  to  give  it,  I  am  of 
opinion  that  no  evidence  was  admitted  by  the  court  below  but 
what  is  warranted  by  law  in  suits  of  this  nature:  1.  On  the 
refusal  of  testimony  by  the  court  it  is  alleged  that  the  defend- 
ant offered  to  prove  the  truth  of  the  words  charged  in  the  dec- 
laration, which  testimony  was  overruled.  I  take  it  to  be  indis- 
putable law  ever  since  the  decision  of  the  court  in  the  case  of 
Underwood  v.  Sparks,  as  laid  down  by  Chief  Justice  Lee,  in 
Strange,  1200,  that  the  truth  of  the  words  in  actions  of  slander 
shall  not  be  given  in  evidence  on  a  plea  of  not  guilty; 

2.  That  the  defendant  offered  to  prove  by  A.  Cave  that  she 
had  informed  Esquire  De  G-roat  of  the  facts  proved,  and  that 
this  was  the  cause  of  the  meeting  of  the  presbytery,  which  was 
overruled; 

8.  That  the  defendant  below  offered  to  prove  the  confession 
of  the  plaintiff  himself,  "  that  those  reports  were  in  existence, 
and  that  they  originated  in  the  family  of  the  said  David  Bark- 
ley."    This  was  also  overruled. 

In  support  of  all  these  decisions  of  the  court  of  common 
pleas,  it  has  been  urged  by  the  counsel  for  Mr.  Barkley,  that 
the  action  was  not  brought  for  words  spoken  as  a  report,  but  as 
a  fact;  that  the  defendant,  at  the  time  of  speaking  the  words, 
should  have  given  his  author,  or  he  is  precluded  from  doing  so 
afterward;  that  every  person  icr  answerable  for  the  slander  he 
reports  of  another;  and  that  common  fame  of  the  truth  of  the 
report  shall  not  be  inquired  into,  for  it  might  have  originated 
with  the  defendant,  and  he  would  in  that  case  be  permitted  to 
shelter  himself  under  his  own  guilt  and  cunning,  and  avoid  the 
punishment  he  justly  deserved.  In  confirmation  of  these  ideas, 
6  Comy.  605,  Sawyer's  Hep.  266,  and  12  Coke,  134,  have  been 
cited.  The  reference  to  Comyns  is  under  title  pleader,  and 
the  author,  in  giving  directions  on  that  head,  says:  "So  it 
is  no  plea  that  the  plaintiff  was  not  of  good  fame,  or  that 
there  was  a  common  fame  that  he  was  guilty."  But  I  confess 
I  cannot  understand  this  authority  as  precluding  the  defendant 
from  giving  in  evidence  circumstances  to  palliate  his  offense, 
and  in  mitigation  of  damages.  As  much  of  the  case  cited  from 
Coke  as  is  applicable  to  the  present  is  briefly  this:  The  attorney- 
general  informed  against  six  persons  therein  named  for  **  speak- 
ing and  publishing  divers  false  and  horrible  scandals  against 
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the  Earl  of  Northampton."  At  the  hearing  of  this  cause,  eleTon 
jadges  were  present;  and  it  was  then  resolved  *'  that  in  a  private 
action  for  slander  of  a  common  person,  if  J.  S.  published  gen- 
erally without  a  certain  author  that  J.  O.  was  a  traitor  or  a 
thief,  an  action  surely  lieth  against  him,  for  that  he  had  not 
given  to  the  party  grieved  any  cause  of  action  against  any  but 
himself,  who  published  the  words."  .  For  the  publication  of  ihe 
scandal  aforesaid  all  the  defendants  in  this  cause  were  punished 
by  fine  and  imprisonment.  But  Gt>odrick  and  Ingram  (two  of 
the  six)  were  fined  the  most,  for  that  Goodrick  had  no  authority 
for  the  words  concerning  the  cinque  ports;  nor  could  Ingram 
find  any  authority  to  vouch  that  he  had  heard  them;  therefbre, 
it  was  taken  as  a  fiction  of  his  own.  This  authority,  then,  both 
in  reason  and  in  fact,  makes  directly  against  the  decision  of  the 
court  of  common  pleas.  Four  of  the  defendants  were  permitted 
to  show  that  they  had  heard  from  others  the  reports  they  circu- 
lated, and  although  this  was  not,  in  the  opinion  of  any  of  the 
eleven  judges,  a  complete  justification,  it  was  considered  by 
them  as  a  mitigation  of  the  ofiEense;  and  they,  therefore,  were 
not  punished  so  severely  as  Goodrick  and  Ingram,  who  could 
make  no  such  proof,  and  who  were  supposed  to  have  raised  the 
report  themselves. 

In  the  case  now  before  us,  the  defendant  below  did,  in  his 
conversation  (as  stated  in  the  declaration  with  Jeremiah  Fiaher, 
the  principal  witness  on  the  part  of  the  plaintiff),  give  Howell's 
boys  as  his  authority,  and  in  support  of  his  allegations.  Robert 
Hughes,  another  witness,  also  states  that  at  the  conversation 
alluded  to  by  Fisher,  he  was  present,  and  that  the  defendant 
said  a  man  told  him  he  would  swear  he  had  seen  the  plaintifi 
by  the  board  fence,  etc.,  and  thinks  he  mentioned  Mr.  Bush. 
The  defendant  is  not,  therefore,  strictly  vrithin  the  reason  of 
the  rule  laid  down  in  NorthampUm'B  eaae,  more  especially  if  he 
could  make  it  appear  that  the  plaintiff  knew  those  reports  were 
in  circulation,  and  the  person  with  whom  they  originated. 
But  he  is  completely  vrithin  the  rule  of  distinction  by  which 
the  judges  were  guided;  that  if  he  could  prove  he  vras  not  the 
original  publisher  of  the  scandal  for  which  he  vras  prosecuted, 
his  offense,  and  consequently  his  punishment,  would  be  les- 
sened. 

In  Buller's  Nisi  Prius,  page  9,  it  is  stated  in  the  case  of  SmUh 
V.  Bichardson,  that  upon  a  plea  of  not  guilty,  the  defendant 
may  give  in  evidence  the  manner  and  occasion  of  speaking  the 
words  in  mitigation;  so  he  may  give  in  evidence  a  confession  of 
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the  plaintiff  that  he  was  an  aoceesoiy.  For,  sajsthe  aathority, 
he  could  not  plead  this  in  bar.  Here,  then,  the  general  rule 
appears  to  be,  that  if  the  defendant  is  in  possession  of  anj  facts 
which  could  be  properly  pleaded  in  bar,  he  shall  set  them  forth 
in  his  pleadings,  that  the  plaintiff  may  be  enabled  to  give  con- 
trary proof,  or  to  reply  several  things  of  which  he  would  lose 
the  benefit  on  the  general  issue.  Bat  where  any  ciroumstances 
attend  the  slander,  which  go  to  lessen  the  degree  of  malice  sup- 
posed to  have  actuated  the  defendant  in  the  propagation  of  it, 
but  which  do  not  amount  to  a  complete  justification,  and  can- 
not, therefore,  be  pleaded  in  bar,  he  is  allowed  to  give  them  in 
evidence  on  the  general  issue  in  mitigation,  or  otherwise  he 
would  lose  all  the  benefits  which  ought  to  arise  from  any  exten- 
uating  circumstances.  It  cannot  be  contended  that  it  would 
have  been  a  plea  in  bar  to  the  present  action  for  the  defendant 
to  have  proved  that  he  heard  from  another  the  scandal  he  had 
reported;  for,  in  the  book  last  cited,  page  10,  in  an  action 
brought  by  a  master  of  a  ship  against  a  merchant,  for  saying 
his  vessel  was  seized  and  he  put  in  prison  for  running  corn,  it 
was  held  by  Lord  Ohief  Justice  Lee,  that  the  proof  of  the  de« 
fendant*B  having  heard  it  read  out  of  a  letter  was  no  justifica- 
tion, but  that  every  person  was  answerable  for  the  slander  he 
reported;  but  he  might,  aooording  to  the  role  above  stated,  and 
probably  did  (I  say  probably,  for  we  have  not  the  whole  case) 
give  it  in  mitigation. 

The  gist  of  an  action  of  slander,  for  words  in  themselves 
actionable,  is  the  malice  which  produced  them;  take  away  this, 
and  the  Huit  is  not  sustainable  in  any  shape.  It  rationally  fol- 
lows, then,  that  as  there  are  degrees  of  malice,  the  punishment 
inflicted  on  the  slanderer  should  be  in  just  proportion  to  the 
degree  proved;  and  as  it  is  always  allowed  in  actions  of  tlus  na- 
ture, for  the  plaintiff  to  give  in  evidence  that  the  slander  was 
repeated,  to  show  it  was  malicious,  and  also  that  the  defendant 
had  used  other  expressions  of  ill  will,  should  not  the  defend- 
ant then,  on  every  principle  of  justice,  be  permitted,  if  he  can, 
to  lessen  the  appearance  of  malice  thus  raised  up,  and  to  prove 
that  although  he  had  heard  and  reported  slanders  he  was  un- 
able to  justify,  yet  of  the  pxinoipal  and  additional  guilt  of  hav- 
ing invented  them,  he  was  entirely  innooent.  (}reat  incon- 
venience might  arise  from  a  contrary  doctrine.  An  unprincipled 
man  mi^t  cause  scandalous  reports,  yet  untrue,  to  be  circulated 
respecting  himself,  and  on  a  prosecution  for  repeating  them, 
should  the  defendant  be  precluded  from  giving  in  evidence  that 
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he  he«rd  ihem  from  others,  or  that  they  originated  with  the 
friend,  or  in  the  family  of  the  plaintiff,  in  mitigation,  the  tH- 
lainy  of  the  plaintiff  would  be  completely  successful  in  a  ver- 
dict for  damages.  To  show  that  the  defendant,  in  the  cause 
before  us,  was  actuated  by  malice  and  ill-will,  other  conversa- 
tions than  those  laid  in  the  declaration  were  permitted  to  be 
given  in  evidence  on  the  part  of  the  plaintiff,  viz:  those  with 
John  Harriot  and  Nancy  Sebring.  I  am,  then,  clearly  of  opin- 
ion, that  the  defendant,  before  a  tribunal  not  limited  in  the 
damages  they  might  find  against  him,  but  by  the  sum  named 
by  the  prosecutor,  had  a  legal  right  to  show  the  circumstances 
under  which  the  words  were  spoken,  and  to  exculpate  himself, 
in  the  view  of  his  country,  from  the  suspicion  of  having  in- 
vented so  scandalous  a  tale.  He  could  not  do  this  more  effect- 
ually than  by  proving  the  slander  originated  in  the  family  of 
the  plaintiff.  The  court  below  refused  to  hear  this  testimony  on 
this  head;  and,  in  so  doing,  I  conceive  their  decision  was  un- 
lawful.   Therefore,  let  the  judgment  be  reversed. 

PEinvxNaTON,  J.  The  question  for  the  determination  of  this 
court  is,  whether  the  common  pleas  of  Sommerset  did  not  com- 
mit error  in  rejecting  testimony  offered  by  the  plaintiff  in  error, 
the  defendant  below.  The  declaration  charged  the  defendant 
below  with  maliciously  publishing  certain  slanderous  words  of 
the  plaintiff  relative  to  an  adulterous  intercourse  with  a  certain 
Mrs.  Gain.  The  defendant  pleads  to  aU  the  counts  in  the  dec- 
laration the  general  issue.  On  the  trial  it  appeared,  that  cer- 
tain reports  had  been  in  circulation  in  the  congregation  relative 
to  the  conduct  of  the  plaintiff,  who  was  the  minister,  in  respect 
to  Mrs.  Cain;  that  the  defendant  was  one  of  the  congregation; 
that  the  sessions  of  the  church  had  been  convened  on  the  occa- 
sion, and  an  inquiry  had  been  set  on  foot;  that  three  weeks 
after  the  meeting  of  the  sessions,  Jeremiah  Fisher,  a  witness  on 
the  part  of  the  plaintiff,  and  the  only  one  that  proved  any  of  the 
words  contained  in  the  declaration,  swore  that  he  met  the  de- 
fendant, Dr.  Cook,  at  a  hatter's  shop,  when  a  conversation  took 
place  on  the  subject,  and  that  the  defendant  said,  that  it  was 
now  said  that  the  plaintiff  below  had  been  ketched  in  the  fact 
of  being  with  Mrs.  Cain  at  the  board  fence;  the  witness  asking 
how  it  could  be  proved.  The  defendant  answered,  by  Howell's 
boys.  The  same  witness  testifies  to  two  facts,  that  go  to  show 
doubts  as  to  his  correctness,  in  respect  to  the  positive  assevera- 
tion of  the  defendant;  for  he  immediately  says,  that  the  defend- 
ant observed  that  it  was  a  scandalous  thing  for  a  minister  if 
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true.  The  introductory  words,  it  was  now  said,  go  to  the  same 
point.  A  witness  present  at  the  same  conversation  says,  that 
the  defendant  spoke  of  it  as  what  he  had  heard;  other  wit- 
nesses were  called  who  testified  that  the  first  witness,  Fisher, 
had  said  at  other  times  that  the  defendant  did  not  speak  posi- 
tively, but  that  it  was  so  said  and  reported.  The  defendant 
then  offered  to  prove  by  a  witness  that  it  was  said  and  reported 
by  other  persons,  before  the  words  spoken  by  him;  and  that 
witnesses  had  been  examined  before  the  presbytery,  who  had 
sworn  to  the  facts;  and  that  the  plaintiff  himself  had  acknowl- 
edged there  was  such  a  report  in  circulation;  and  that  it  origin- 
ated in  his  own  family.  So  far,  at  least,  as  the  testimony  went 
to  show,  that  there  was  such  a  report  in  circulation,  and  that  the 
story  originating  in  the  family  of  the  plaintiff,  I  think  the  court 
erred  in  not  receiving  the  testimony.  The  quo  animomih.  which 
the  words  were  spoken  was  in  the  point  in  issue,  as  malice  con- 
stitutes the  gist  of  the  action.  It  appears  to  me  that  the  testi- 
mony was  proper,  to  show  with  what  temper  of  mind  the  de- 
fendant spoke  the  words;  whether  from  a  malicious  design  to 
injure  the  plaintiff,  or  from  a  laudable  motive  to  preserve  the 
parity  of  character,  so  essentially  requisite  to  a  person  exercising 
the  functions  of  the  plaintiff;  or  from  mere  inadvertency;  or 
even  if  it  should  appear  to  the  jury  the  defendant  had  pursued 
the  inquiry  with  so  much  zeal  as  to  indicate  an  evil  intent,  yet 
if  it  should  appear  that  he  did  not  give  rise  to  the  slander,  but 
only  repeated  what  he  heard  from  others,  giving  credit  to  it  as 
coming  from  the  plaintiff's  own  family,  and  the  more  especially, 
if  it  should  be  found  that  this  was  done  in  the  course  of  prose- 
outing  the  plaintiff  before  the  sessions  or  presbytery,  it  certainly 
might  and  ought  to  go  in  mitigation  of  damages. 

I  am  aware  that  I  am  treading  on  what  some  may  think  ques- 
tionable ground;  that  there  are  some  dicta  in  the  books,  and 
opinions  out  of  them,  that  look  another  way.  This,  however, 
ought  not  to  deter  me  from  the  investigation  of  a  subject  of 
vast  importance  to  society,  as  it  affects  in  a  delicate  point  the 
public  justice  of  the  country.  It  is  no  doubt  a  rule  of  law, 
that  what  may  be  pleaded  in  justification  cannot  be  given  in 
evidence  on  the  general  issue  of  not  guilty;  that  a  defendant 
shall  not  indirectly  and  by  surprise  set  up  a  defense  which  he 
might  and  ought  to  have  apprised  his  adversary  of  by  plea. 
This  is  a  rule  founded  on  the  nicety  of  special  pleading,  con- 
trived to  narrow  the  point  in  controversy  to  a  single  and  simple 
point;  but  it  is  confined  to  those  cases  where  the  matter  offered 
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in  evidence  would  of  itself  be  a  justification,  and  might  bo 
pleaded;  and  not  where  it  is  merely  evidence  of  a  fact  which, 
if  true,  only  goes  to  show  that  the  defendant  was  not  guilty,  or 
in  mitigation  of  damages. 

Supposing  one  of  my  neighbors,  for  instance  the  parson  of 
the  parish,  should  call  at  my  house  and  very  gravely  inform 
me  that  one  of  our  neighbors  had  been  found  out  and  fully  de- 
tected in  the  commission  of  some  scandalous  offense,  and  detail 
ihe  circumstances  both  of  the  commission  of  the  offense  and  of 
the  detection;  that  other  persons  of  good  credit  were  to  drop  in 
and  relate  the  same  story,  so  that  I  should  fully  believe  that  the 
facts  were  not  only  true,  but  that  they  were  public;  and  that 
in  conversation  afterward  with  some  other  person  I  was  to  men* 
tion  that  there  was  such  a  report  in  circulation,  without  thinking 
it  necessary  to  name  the  person  from  whom  I  had  it,  and  it 
should  turn  out  afterward  to  be  a  mistake,  that  it  was  another 
person  resembling  the  one  spoken  of  in  name,  or  in  other  cir- 
cumstances which  had  led  to  the  error;  if  the  party  should 
think  proper  to  bring  an  action  against  me,  I  could  not  plead 
that  I  had  it  from  other  persons,  and  that  it  was  a  general  re- 
port in  the  neighborhood,  but  I  must  plead  the  general  issue 
that  I  was  not  guilty  of  a  malicious  slander.  Season  and  jus- 
tice would,  however,  say  that  I  might  give  in  evidence  the  whole 
transaction,  the  manner  and  occasion  of  speaking  the  words; 
that  if  it  would  not  wholly  excuse  me,  it  might  at  least  go  in 
extenuation  of  the  injury;  and  I  have  not  been  able  to  discover 
any  adjudicated  case  to  the  contrary.  The  didum  cited  from 
Com.  Dig.  goes  no  further  than  to  prohibit  this  matter  from 
being  pleaded  in  bar  to  the  action.  The  sayings  of  the  judges 
in  Northampton's  case,  12  Coke,  which  the  reporter  calls  a  re- 
solve, goes  no  further;  it  only  says  that  in  such  case  an  action 
on  the  case  may  be  maintained,  ihat  is,  its  having  been  reported 
by  others  cannot  be  pleaded  in  bar. 

The  reason  I  apprehend  to  be,  that  although  a  person  report- 
ing what  he  hath  heard  from  another,  may  do  it  from  laudable 
motives  or  innocent  views,  yet  he  may  also  do  it  from  vile  and 
bad  motives;  he  may  not  believe  the  report  himself,  and  yet 
circulate  it  from  malicious  views;  and  this  is  a  proper  subject 
for  the  consideration  and  determination  of  the  jury:  Northamp^ 
ton's  case,  before  mentioned  and  which  was  cited  by  the  counsel 
for  the  plaintiff  below,  in  part  recognizes  this  distinction,  and 
as  this  is  considered  a  leading  case  on  this  subject,  it  merits 
some  attention.    It  is  proper  to  observe,  that  this  is  a  star 
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chamber  case,  the  prooeedinge  in  which  were  not  hj  the  rules 
and  course  of  the  common  law;  the  case  was  a  criminal  one,  in 
favor,  as  the  case  states,  of  one  of  the  grandees  and  peers  of 
the  realm,  a  principal  officer  of  state,  high  in  the  confidence  of 
the  king,  the  information  ore  tenus,  and  the  ezamioation  sum- 
mary, and  by  interrogatories  put  to  the  persons  accused.  In  fact 
there  were  no  pleadings;  a  juzy  never  set  foot  in  this  chamber. 
One  Goodrick  was  charged  by  the  attorney-general  with  pub- 
lishing certain  horrible  lies  of  the  Earl  of  Northampton;  Good- 
rick, being  examined,  acknowledged  speaking  the  words  charged 
against  him,  but  alleged,  by  way  of  excuse,  that  he  had  them 
from  one  Cox.  Even  this  high  prerogative  court  did  not  tell 
him  it  is  of  no  importance  from  whom  you  had  the  report,  you 
are  the  slanderer,  and  must  take  the  whole  on  yourself;  but  they 
examined  Cox,  who  acknowledged  that  he  told  Goodrick  some 
part  of  what  he  reported,  and  that  he  had  that  part  from  one  Lake, 
who,  being  examined,  said  he  had  it  from  another;  and  in  this 
way  this  court  traced  it  through  several  persons  to  one  Ingram, 
who  said  he  had  it  from  some  English  fugitives  in  foreign  parts. 
This  was  considered  as  a  fiction,  and  he  found  to  be  the  author. 
It  is  true,  the  coxurt  punished  all  these  persons;  but  they  made 
a  distinction  between  Goodrick,  who  gave  no  author  for  part  of 
what  he  said,  and  Ingram,  who  could  not  give  a  satisfactoiy 
one  for  the  remainder,  and  the  intermediate  persons  through 
whose  hands  the  report  had  passed,  whom  they  punished  less. 
This  certainly  went  in  mitigation;  they  were  not  pxmished  as 
principals;  and  it  is  also  to  be  recollected,  that  they  did  not 
relate  it  as  a  report,  but  as  a  fact.  I  cannot,  therefore,  see 
anything  in  this  case  that  impeaches  the  doctrine  which  I  have 
here  advanced.  All  the  circumstances  connected  with  the 
words  should  go  fully  and  fairly  to  the  jury,  who  must  judge 
from  them  of  the  guilt  or  innocence  of  the  defendant;  and  in 
case  they  find  him  blameable,  to  assess  such  damages  as  the 
more  or  less  aggravated  circumstances  of  the  case  will  justify. 
Justice  and  reason  calls  for  this  rule;  and  the  law,  as  I  appre- 
hend, does  not  deny  it;  nor  can  I  perceive  what  inconvenience 
can  result  from  it.  An  intelligent  court  will  always  instruct  the 
jury  in  what  light  to  apply  the  testimony;  distinguishing  be- 
tween that  which  goes  to  the  point  in  issue,  and  that  which 
goes  in  mitigation  or  aggravation.  Is  it  not  as  reasonable  to 
mitigate  as  to  aggravate  ?  Our  law  does  not  delight  in  exposing 
the  dark  aide  of  the  human  character;  it  seeks  truth;  it  is  not 
vindictive,  it  is  merely  just.    It  is  too  dignified  and  enlightened 
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to  put  on  the  same  footing  the  vile  inventor,  fabricator  and 
publisher  of  a  malignant  slander,  and  him  who  inadvertently 
repeats  what  is  already  in  circulation. 

I  am»  therefore,  of  opinion  that  the  iudgment  be  reveiaed. 

Judgment  reversed. 


Lot  V.  Thomas. 

!•  407.1 


CoVKVANT  RuNNiNO  WTTH  LAND.— A  ooveiuuit  of  seiaiB  does  not  nm 
with  the  land. 

Action  on  Covenant  of  Seisin.— To  maintain  an  action  on  the  coven- 
ant of  seisin  it  ia  not  neoeasaiy  to  prove  an  eviction  or  an  offer  to  restore 
the  possession. 

Same— Estoppel. — In  this  action  the  plaintiff  is  not  estopped  by  his  own 
mortgage  of  the  land  subsequent  to  the  covenant,  or  a  sale  by  the 
sheriff,  to  say  that  the  defendant,  the  covenantor,  had  no  title. 

Action  of  covenant.  It  appears  that  on  the  first  of  Februaiy, 
1797,  the  defendant  conveyed  to  the  plaintiff,  in  fee-simple,  a 
certain  tract  of  land,  by  deed,  covenanting  that  defendant  was 
the  sole  owner  of  the  premises,  and  that  he  had  in  himself  full 
right  and  absolute  power  and  authority  to  grant,  bargain,  and 
sell  the  same.  The  plaintiff  assigned  the  breach  in  the  words 
of  the  covenant.  The  defendant  pleaded:  1.  That  he  was  the 
sole  owner,  etc.,  and  issue  thereon;  2.  That  the  plaintiff  on  the 
second  day  of  February,  1797,  the  day  after  the  execution  of 
the  first  deed,  conveyed,  by  deed,  the  same  premises  back  to 
the  defendant;  8.  That  the  premises  were  afterward  sold  at 
sheriff's  sale,  at  the  suit  of  the  defendant,  and  purchased  by 
him. 

The  plaintiff  prayed  oyer  of  the  condition  of  the  second  con- 
veyance, from  which  it  appeared  that  the  conveyance  was  by 
way  of  mortgage;  and  replied  that  the  sum  for  which  judgment 
had  been  obtained,  and  the  land  sold,  was  the  same  sum 
secured  by  the  mortgage;  to  which  there  was  a  demurrer  and 
joinder. 

Williamson  and  Ogden,  for  the  defendant,  oontended  that 
covenants  of  seisin,  warraaly,  and  further  assurance  attached 
to  the  land  and  pass  with  it:  8  Oro.  608;  8  Oomy.  261,  262;  1 
Cro.  878;  Shep.  194;  1  Swift,  804;  8  T.  B.  401.  That  the  cov- 
enant of  seisin  passed  with  the  mortgage  to  the  defendant,  and 
being  out  of  the  plaintiff  he  cannot  sustain  the  action;  and  he 
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is  also  estopped  by  ibe  sheriff's  sale  from  saying  he  had  no 
title:  2  Blac.  Com.  395;  Cowp.  601. 

Stockton,  for  the  plaintiff,  contended  that  a  mortgage  in  New 
Jersey  was  merely  a  pledge;  that  the  mortgagor  was  the  owner 
of  the  land;  that  the  covenant  of  seisin  was  a  personal  cove- 
nant and  did  not  pass  with  the  land;  that  it  was  owing  to  the 
defect  in  the  title  that  the  land  did  not  sell  for  a  better  price  at 
the  sheriff's  sale;  and  that  although  the  estate  has  been  deter- 
mined an  action  may  be  brought  for  breaches  of  covenants 
occurriDg  before  the  determination:  2  Bacon,  74. 

EiBKPATBioK,  0.  J.,  was  of  Opinion  that  the  defendant  ought 
to  have  a  judgment. 

PzNiUKQTOK,  J.  It  is  contended  by  the  counsel  for  the  de- 
fendant that  a  covenant  of  seisin  is  a  real  covenant  attendant  on 
the  land  and  passes  with  it,  and,  therefore,  the  right  of  action 
arising  on  the  breach  of  covenant,  in  this  case,  had  passed  out 
of  the  plaintiff  with  the  land  before  the  action  brought;  and 
they  liken  the  present  case  to  a  covenant  of  warranty,  and  a 
covenant  of  further  assiurance.  At  the  time  of  the  argument  I 
confess  I  was  struck  with  the  resemblance  of  the  cases,  and  was 
a  little  surprised  that  no  book  case  was  produced  to  warrant  the 
opinion;  but  on  a  more  mature  consideration  of  this  case  I  am 
fully  satisfied  that  there  is  no  likeness  in  the  cases.  A  covenant 
to  run  with  the  land  must,  from  its  nature,  have  a  continnanoe, 
and  is  made  in  a  contemplation  of,  and  to  guard  against  some 
event  which  may  fall  out  or  happen  in  future,  or  to  provide  for 
some  act  to  be  performed  thereafter  that  respects  the  land.  A 
covenant  of  warranty  is  of  this  nature,  to  secxire  and  defend  the 
grantee  against  a  future  eviction;  so,  also,  is  a  covenant  for 
further  assurance,  an  agreement  to  do  a  future  act — ^to  execute 
and  deliver  new  conveyances  in  furtherance  of  the  title.  But  a 
covenant  of  ownership  or  seisin  is  a  present  act,  and  if  the  cov- 
enantor hath  not  title  or  is  not  seised,  the  covenant  is  broken 
as  soon  as  made;  it  is  so  laid  down  in  Shep.  Touchstone,  170; 
the  right  of  action  immediately  vests  in  the  covenantee,  and 
does  not  go  with  the  land  to  his  assignees,  either  grantee  or 
feoffee.  In  the  present  case  the  assignees  of  the  covenantee  are 
not  mentioned  in  the  covenant,  as  far  as  the  contents  of  that 
instrument  are  disclosed  1^  the  record.  However,  if  they  were 
named  I  do  not  see  that  it  could  make  any  difference,  for  even 
if  the  covenant  run  with  the  land  they  could  not  have  an  action 
for  a  breach  before  their  time.    It  would,  in  fact,  be  assigning 
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a  choM  in  action,  an  act  interdioied  by  the  common  law.  If 
this  covenant  is,  however,  to  be  assimilated  to  a  wanranty,  it 
Is  of  some  importance;  as  it  is  expressly  laid  down  by  Shep- 
pard,  198,  that  those  who  are  not  named  such  as  heirs  and 
assigns  shall  not  have  advantage  of  warranty. 

It  is  said,  however,  by  the  counsel  for  the  defendant,  that  an 
action  for  a  breach  of  covenant  of  seisin  cannot  be  maintained 
unless  the  purchaser  hath  been  evicted  or  hath  offered  to  restore 
the  possession  of  the  land.  I  cannot  find  a  single  case  or  even 
dictum  to  justify  this  extraordinaiy  proposition,  and  every  day's 
practice  is  at  variance  with  it;  it  hath  been  ruled  over  and  over 
again  in  cases  arising  on  these  actions  of  seisin,  that  an  assign- 
ment of  the  breach  in  the  words  of  the  covenant  is  sufficient. 
If  an  eviction  or  an  offer  to  restore  was  an  essential  requisite  to 
the  maintenance  of  the  action,  these  essential  points  should  be 
averred  in  the  dedaration;  for  no  rule  of  pleading  is  more  fully 
established  or  on  better  reason,  than  that  every  declaration 
must  contain  a  coitiplete  cause  of  action.  Again  it  is  said  that 
the  plaintiff  is  estopped  both  by  the  mortgage  deed  and  the  sale 
and  conveyance  by  the  sheriff,  to  say  that  the  defendant  had  no 
title.  If  this  proposition  is  correct,  great  frauds  and  injustice 
would  be  sanctioned  by  our  law.  A.  conveys  to  B.  a  tract  of 
land  in  the  deed  for  which  he  covenants  that  he  is  lawful  owner 
and  hath  full  power  to  sell.  B.,  not  being  able  at  the  time  to 
pay  all  the  purchase  money,  and  believing  A.  to  have  a  good 
title,  mortgages  the  same  land  to  A.  to  secure  the  balance,  and 
afterward  pays  off  the  mortgage;  it  turns  out,  however,  that  A. 
had  no  title  to  the  land,  and  B.  is  evicted  and  turned  out  of 
possession  and  brings  the  action  on  the  covenant  in  his  deed, 
but  is  estopped  by  the  mortgage  to  say  that  A.  was  not  owner 
or  had  not  full  power  to  sell,  and  thus  by  a  kind  of  legal  leger- 
demain B.  is  tricked  out  of  his  money.  If  this  doctrine  is  true. 
Lord  Ooke  was  not  only  justifiable  in  saying  that  estoppels  were 
odious  in  law,  but  he  might  have  gone  further  and  added  that 
they  were  also  detestable. 

Happily,  however,  our  law  is  not  chargeable  with  any  such 
■absurdity.  It  is  laid  down  by  Lord  Coke  that  every  estoppel, 
because  it  condudeth  a  man  to  allege  the  truth  must  be  certain 
to  every  intent,  and  not  to  be  taken  by  argument  or  inference: 
Coke  lit.  852,  856.  If  we  apply  this  reasonable  rule  of  the 
common  law  so  correctly  expressed  by  his  lordship  to  the  case 
in  question,  the  proposition  of  the  defendant's  counsel  mupt  go 
'to  the  wall.    The  plaintiff  in  his  mortgage  deed  does  not  say 


Nov.  1804.]  Lot  v.  Thomas.  357 

that  the  defendant  was  sole  owner  of  the  premises  and  had  full 
right  and  absolute  power  and  authority  to  grant,  bargain  and 
sell  the  same.  The  most  that  can  be  drawn  from  the  mortgage 
deed  is  that  the  plaintiiff  impliedly  said,  that  he  himself  was 
owner,  and  had  power  and  authority  to  bargain  and  sell  at  the 
time  of  executing  the  mortgage  deed,  or  rather  that  he  should 
not  be  permitted  to  say  the  contrary;  from  which  it  is  inferred 
by  argument  and  deduction,  that  haying  purchased  of  the  de- 
fendant the  day  before,  he  recognized  and  acknowledged  his 
title.  But  even  this  argument  and  inference  is  not  conclusive; 
the  plaintiff  might  have  purchased  or  otherwise  acquired  the 
legal  title  in  the  meantime,  and  although  he  may  not  be  per- 
mitted to  say  that  he  himself  had  no  title  at  the  time  he  exe- 
cuted the  mortgage  deed,  yet  he  may  and  ought  to  be  permitted 
to  say  that  the  defendant  had  no  title  when  he  executed  this 
deed  to  the  plaintiff.  Even  a  recital  in  a  deed  doth  not  amount 
to  an  estoppel,  because  it  is  no  direct  affirmation:  Ooke  Lit. 
862,  866. 

The  conveyance  by  the  sheriff  is  not  only  liable  to  the  fore- 
going objections,  as  it  respects  the  doctrine  of  estoppels,  but  to 
still  greater,  arising  from  the  nature  of  the  conveyance;  al- 
though a  man  is  in  certain  cases  estopped  by  his  own  act  to 
allege  the  truth,  yet  he  shall  not  be  estopped  by  the  act  of  law. 
The  principle  upon  which  the  doctrine  of  estoppel  rests,  is  that 
a  man  shall  not  be  permitted  to  allege  anything  contrary  to  what 
kie  hath  before  solemnly  done.  It  is  true,  the  sale  by  tiie  sheriff 
is  to  have  the  same  effect  as  his  act,  so  far  as  it  goes  to  make  a 
title;  but  it  is  not  his  act  so  as  to  estop  him  from  alleging  the 
truth  on  any  point  whatever.  He  may  allege  a  collusion  between 
the  sheriff  and  the  purchaser;  but  he  would  be  estopped  to 
allege  a  collusion  between  himself  and  the  purchaser. 

On  the  whole,  I  am  of  opinion  that  neither  the  second  nor 
third  plea  can  be  supported,  and  that  the  plaintiff  must  have 
judgment. 

BounnroT,  J.,  concurred  in  opinion  with  PnnxHorov,  J. 

Judgment  for  the  plaintiff. 
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RaooTSBT  OF  Mbsnb  Profits  against  JoiNT-TEHAirr.^Jdiit-teiuitfli 
or  tenaxits  in  oominon  recovering  in  ejectment  are  bound  to  oboun 
poeseasion  nnder  the  proper  writ  or  otherwise;  and  in  case  they  neglect 
to  do  80,  they  will  be  limited  to  a  recovery  of  mesne  profits  to  a  reason- 
able time  after  judgment,  which  in  this  case  was  held  to  be  a  month. 

AonoN  in  trespass  for  mesne  profits  of  two-fiftb  parts  of  two 
parcels  of  land,  from  the  tenth  of  May,  1780,  to  the  tenth  of 
September,  1795.  The  defendant  pleaded  not  guilty,  and  the 
statute  of  limitations.  The  plaintiff  produced  the  record  of  an 
ejectment  brought  hj  his  nominal  lessee  against  the  defendant, 
wherein  a  demise  was  laid  on  the  tenth  of  June,  1788,  for  scTen 
years.  The  suit  had  been  remoTcd  into  the  supreme  court,  and 
on  a  distringas  being  issued  for  a  jury  on  the  ninth  of  May, 
1791,  the  defendant  admitted  on  record  that  the  lessor  of  the 
plaintiff  was  entitled  to  two-fifths  of  the  land,  and  consented 
that  judgment  should  be  entered  for  him  for  that  proportion  of 
the  lands,  the  plaintiff  paying  costs. 

The  writ  in  the  present  action  was  issued  on  the  tenth  of 
September,  1795,  and  the  plaintiff  admitted  he  was  barred  by 
the  statute  of  limitations  from  recovering  prior  to  the  tenth  of 
September,  1789,  but  contended  that  he  was  entitled  to  mesne 
profits  from  that  period  until  the  time  of  his  coming  into  pos- 
session shortly  before  the  commencement  of  this  action.  A 
writ  of  possession  had  been  taken  out  in  the  ejectment,  return- 
able to  January  term,  1792,  but  it  did  not  appear  to  haTe  bera 
executed. 
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21  JR068  and  BemphiU,  for  plaiuiiff. 
JkKean  and  Porter^  for  defendant. 

The  counsel  for  defendant  objected  that  the  plaintiff  could 
not  take  advantage  of  his  own  laches,  for  he  had  power  to 
compel  the  defendant  to  let  him  into  possession;  and  if  he  has 
chosen  to  delay  his  appropriate  remedy,  he  should  not  take  the 
profits  of  his  partner's  labors  in  the  land. 

There  is  no  difference  between  a  verdict  in  ejectment  and  a 
judgment  by  default  or  by  confession:  2  Burr.  668.  Mesne 
profits  can  be  recovered  only  between  the  time  of  demise  and 
recovery  in  ejectment:  15  Yin.  895,  pi.  4;  1  Lil.  Pr.  Beg.  696; 
1  Dall.  172. 

On  the  part  of  the  plaintiff  it  was  argued  that  a  tenant  in 
common  might  clearly  support  trespass  for  mesne  profits:  2 
Wils.  115;  for  his  right  to  compensation  must  be  co-extensive 
with  the  adverse  possession  of  his  companion.  The  recovery 
in  the  case  cited  from  Lilly  must  refer  to  an  execution  executed, 
it  cannot  be  in  reference  to  the  verdict:  2  Wils.  121;  because 
injustice  would  be  done  in  many  cases  where  judgments  are 
not  rendered  for  several  months  afterward.  Where  judgment 
is  against  the  tenant  in  possession,  and  trespass  is  brought 
against  him,  it  is  sufficient  to  produce  the  judgment,  without 
proving  the  writ  of  execution  executed,  because  by  entering 
into  the  common  rule,  the  defendant  is  estopped  both  as  to  the 
lessor  and  lessee;  alUer^  where  judgment  is  rendered  against 
the  casual  ejector:  1  Str.  5;  Bull.  87. 

By  Court,  Shzpbn,  0.  J.,  and  Ybatbs,  J.  After  a  recovery  in 
ejectment,  the  general  rule  is,  that  the  plaintiff  may  recover 
mesne  profits  against  the  defendant  for  such  length  of  time  as 
he  can  prove  him  to  have  been  in  possession;  if  he  goes  beyond 
the  time  laid  in  the  demise,  the  defendant  may  controvert  his 
title,  or  may  plead  the  statute  of  limitations,  if  the  plaintiff  at- 
tempts going  back  above  six  years:  Bull.  87,  88.  But  a  natural 
distinction  presents  itself  in  the  case  of  one  joint-tenant,  or 
tenant  in  common,  recovering  the  possession  against  their  part- 
ners on  an  actual  ouster.  The  defendants  in  such  instances 
hold  undivided  interests,  and  cannot  be  compelled  to  relinquish 
the  entire  possession.  It  was  incumbent,  therefore,  on  the 
plaintiff  to  obtain  possession  imder  the  proper  writ,  or  other- 
wise, in  a  reasonable  time  after  judgment  in  the  ejectment;  and 
if  he  is  remiss  herein  for  years,  he  shall  not  charge  the  defend- 
ant as  a  trespasser.    Here  the  judgment  was  absolute  at  nisi 
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prius  on  the  ninih  of  May,  ITSl,  and  allowing  one  montli  thexe- 
after  as  a  reasonable  time  for  obtaining  the  service  of  a  habere 
facias  possessionem,  the  plaintiff  is  entitled  to  mesne  profits  from 
the  tenth  of  September,  1789,  to  the  ninth  of  June,  1791,  being 
one  and  three-qnarter  years,  and  for  no  longer  space  of  time. 


CitJng  this  case,  Fieeman  on  Co-tenancy^  sec  808,  says:  "That  an  action 
lor  treBpass  for  meane  profits  may  be  maintained  by  one  co-tenant  against 
another  after  and  as  a  necessary  oonseqnenoe  of  a  judgment  in  ejectment, 
has  long  been  established  both  in  England  and  America."  Bnt  in  thia 
case,  the  question  was  not  raised;  it  was  assumed  as  a  correct  principle, 
on  which  the  decision  rested. 

In  Ckamben  v,  Lapdey,  7  Pa.  St  25,  Ck>ulter,  J.,  referring  to  this  case, 
says:  "  If  the  plaintiff  permits  the  defendant  to  remain  an  unreasonable 
time  in  poweesion,  witfaont  taking  out  a  Aa&ere/oeiat  jMssearionem,  he  will 
not  be  pennitted  to  oonTert  the  defendant  into  a  twapasBer  i 
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Evidence  to  Control  Pouct  op  In8UBAnoe.^A  policy  of  insnnnee 

may  be  explained  and  oontiolled  by  the  written  application  to  makethe 

insurance. 
Risk  Assumed  by  Insurbb.— To  subject  an  insurer  to  a  loss,  the  risk 

run  must  correspond  with  that  understood  and  intended  to  be  run  at 

the  time  of  subscribing  the  policy. 
INSTTBBB  Bound  bt  Usage.  -An  insurer  is  bound  to  inform  himself  of  a 

general  and  well  established  usage  of  trade. 

OoTBNANT  on  a  policy  of  insurance  subscribed  by  the  defend- 
ant upon  all  goods  laden,  or  to  be  laden,  on  board  the  brig 
American,  at  and  from  Port  de  Paiz  to  Philadelphia,  with  per- 
mission to  touch  at  one  or  other  French  port  on  the  north  side 
of  the  island  of  Hispaniola,  beginning  the  adventure  on  the 
said  lawful  goods  and  merchandises  from  and  immediately  fol- 
lowing the  loading  thereof  on  board  of  said  vessel  at  Port  de 
Paiz.  The  policy  was  subaoribed  on  the  ninth  of  March,  1797, 
for  twelve  thousand  dollars,  at  a  premium  of  eight  per  cent., 
and  if  no  loss  happened  two  per  cent.,  to  be  returned  if  the 
vessel  proceeds  direct  from  Port  de  Paiz  to  Philadelphia.  In 
the  policy,  it  was  ezpressly  stated  that  the  insurance  was  upon 
"  goods  and  cash." 

The  written  application  of  the  plaintiffs  was:  ''  Insure  twelve 
thousand  dollars  property  on  board  the  brig  American,  Captain 
Thomas  Town,  Jun.,  at  and  from  Port  de  Paiz  to  Philadel« 
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phia."  It  appeared  by  a  'witness  that  the  plaintifBa  desired  to 
have  cash  on  board  the  Yeesel,  then  understood  to  be  at  Port 
de  FaiZf  insured,  and  that  they  were  informed  at  the  office  that 
this  would  not  be  the  case  xmless  specie  was  partictdarly  men- 
tioned. 

From  two  protests  of  the  captain,  it  appeared  by  the  first 
made  at  Port  de  Paix  that  he  sailed  from  Philadelphia  on  the 
thirty-first  October,  1796,  clearing  for  St.  Bartholemew's,  but 
bound  to  Marigalante,  where  he  arrived  eighteenth  Noyember« 
and  was  refused  permission  to  trade.  Next  day  he  sailed,  and 
on  the  twentieth  arrived  at  Port  Liberty,  where  he  sold  his  cargo, 
and  took  on  board  coffee,  cotton  and  sugar.  Thence  he  went 
to  St.  Thomas,  arriving  fifth  January,  1797,  and  sold  his  cargo 
for  eighteen  thousand  two  hundred  and  forty-seven  dollars. 
He  there  purchased  ninety-eight  barrels  of  flour,  and  on  twenty- 
second  January  sailed  for  Cape  Francois,  but  being  pursued  by 
English  ships,  he  was  forced  on  the  twenty-sixth  into  Fort  de 
Paix.  On  the  following  day  a  guard  was  placed  on  board,  and 
his  papers  seized  and  sent  to  Cape  Francois,  whither  he  was 
obliged  to  go  to  plead  his  cause;  and  on  the  thirty-first,  his 
papers  being  found  in  good  order,  were  returned.  On  his  re- 
turn to  Port  de  Paix,  the  guard  was  found  on  board,  and  he 
was  informed  by  the  administration  that  the  money  should  be 
lodged  in  the  treasuiy,  and  he  should  receive  payment  in  coffee. 
On  the  fourth  February,  the  officers  of  the  administration  forced 
open  his  cabin  door,  and  took  away  the  specie,  consisting  of 
fifteen  thousand  four  hundred  and  forty-nine  dollars,  promising 
to  deliver  him  coffee  in  return. 

The  captain's  second  protest,  at  Philadelphia,  May  29, 1797, 
substantially  enumerated  the  preceding  facts;  but  he  then 
stated  that  a  few  days  after  the  specie  was  taken,  the  ninety- 
eight  barrels  of  flour  were  forcibly  seized,  and  coffee  promised 
him  in  payment. 

It  was  proved  to  have  been  the  general  usage  of  the  French 
West  India  islands  previous  to,  and  since  the  American  revolu- 
ion,  that  when  foreign  vessels  arrived  in  their  ports,  a  guard 
was  immediately  sent  on  board,  who  took  the  ship's  papers  for 
inspection,  which,  in  many  instances,  were  not  returned  to  the 
captain  until  he  had  delivered  to  the  government  officers  the 
goods  they  required,  which  were  usually  paid  for  in  colonial 
produce.  This  usage  was  known  generally  by  all  trading  with 
these  islands.  The  deposition  of  Captain  McEver  was  read  in  evi- 
dence, in  which  he  stated  that  on  the  twenty-eighth  January,  1797, 
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he  saw  Captain  Town  at  Cape  Francois,  who  told  him  that  be 
had  sixteen  thousand  dollars,  one  hundred  barrels  of  flour,  and 
some  dry  goods  on  board  the  brig  American  at  Port  de  Paix, 
and  that  the  administration  had  taken  charge  of  his  veesel  and 
papers,  but  that  his  papers  had  been  returned  to  him.  McErer 
arriyed  in  Philadelphia  on  the  twentieth  February,  1797,  and 
had  informed  the  plaintififs  of  what  he  knew;  but  these  particu- 
lars were  not  communicated  to  the  defendant  previous  to  sub- 
scribing the  policy.  It  was  maintained  by  the  plaintifb  that 
the  defendants  had  received  their  premium  of  nine  hundred  and 
sixty  dollars,  after  they  disputed  the  loss;  but  on  examination 
it  appeared  that  a  note  was  given  for  the  premium,  which  fell 
due  on  the  twelfth  June,  and  it  was  paid  at  maturity. 
The  defendants  pleaded  covenants  performed. 

IngersoU,  E.  TUghman  and  Mcylan^  for  the  defendants  (having 
the  affirmative,  and,  therefore,  tiie  right  to  begin,  as  the  court 
held),  put  their  defense  on  two  grounds:  1.  That  the  ob- 
ject insured  never  existed;  2.  Improper  conceahnent  of  facts 
known  only  to  the  insured.  The  terms  of  the  policy  clearly 
show  that  the  insurance  was  intended  for  the  property  on  the 
return  voyage,  and  therefore  the  policy  did  not  take  effect  until 
the  goods  were  laden  at  Port  de  Paix.  An  insurance  on  goods 
''  at  and  from"  a  place,  means  from  beginning  to  load  them: 
Wesket,  24. 

As  to  the  point  of  concealment,  it  was  a  material  circumstance, 
and  it  not  having  been  communicated  to  the  insurer,  the  policy 
is  thereby  vitiated;  and  it  is  no  matter  whether  the  neglect  arose 
from  accident  or  design:  Park,  195.  The  case  of  the  captain 
being  restricted  to  one  of  three  routes  from  one  port  to  another, 
shows  to  what  extent  this  doctrine  has  been  carried:  7  T.  B. 
162. 

BawU  and  WeUa^  for  the  phuntifEs.  If,  after  a  call  for  the 
loss,  the  defendants  demanded  and  received  the  premium,  they 
thereby  waive  all  objections  to  the  policy  on  the  ground  of  their 
running  no  risk.  It  is  the  risk  run  which  entitles  underwriters 
to  their  premiums;  and  in  every  case  where  a  policy  has  been 
vacated  on  the  ground  of  the  risk  not  having  attached,  ex- 
cept in  case  of  actual  fraud,  the  premium  must  be  returned. 
Independent  of  this,  it  is  contended  that  though  the  outward 
bound  voyage  was  made  to  Marigalante,  yet  the  captain  not  be- 
ing allowed  liberty  to  trade  there,  it  terminated  at  Ouadalonpe, 
where  he  disi>osed  of  his  cargo  and  received  the  proceeds  on 
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board.  From  this  place  the  homeward  voyage  began.  The  chief 
object  of  the  plaintiff  was  to  insure  the  cash,  which  was  particu- 
larly mentioned  in  the  policy.  Their  written  instructions  to 
the  office  were: ''Insure  twelve  thousand  dollars,  property  on 
board  the  brig  American,  at  and  from  Port  de  Paix,"  etc.  If 
the  wording  of  the  policy  is  defective,  the  intention  of  the  par* 
ties  may  be  collected  from  the  application,  and  it  shall  control 
the  formal  expressions.  Thus,  in  Atk.  548,  the  terms  "at  and 
from' '  in  a  policy  were  corrected  by  the  label  or  minutes  of  the 
agreement  where  the  policy  differed  from  them.  The  atrictum 
jus  or  apex  juris  is  not  to  be  applied  to  such  commercial  instru- 
ments, but  according  to  the  usual  course  of  trade,  and  for  the 
benefit  of  the  party  insured:  Park,  43:  1  Burr.  848. 

As  to  the  concealment  alleged,  the  insured  are  not  bound  to 
oonmiunicate  what  the  insurers  are  bound  to  know.  The  course 
of  trade  must  govern  for  the  benefit  of  the  insured,  and  the  in- 
surers must  inform  themselves-  of  a  usage  of  trade:  1  Burr.  848; 
Doug.  492;  Park.  220. 

SmppEN,  0.  J.,  delivered  the  charge  of  the  court.  The  asser- 
tions of  the  plaintifb  that  the  defendants  demanded  and  re- 
ceived the  premium  of  insurance,  after  the  demand  made  for 
the  loss,  seems  to  be  fully  obviated  by  the  defendants'  state- 
ment. 

The  words  of  the  policy  are  explicit  and  clear  in  favor  of  de- 
fendants, if  considered  merely  by  themselves  independent  of  the 
written  instructions  or  order  to  make  insurance.  In  the  first  part 
of  the  policy,  the  voyage  is  described  "  at  and  from  Port  de  Paix 
to  Philadelphia,  with  liberty  to  touch,"  etc. ;  but  in  the  latter 
part  thereof,  according  to  the  constant  form,  it  points  out  what 
shall  be  called  the  risk,  and  the  words  there  are  (1  Atk.  646): 
"  Beginning  the  adventure  on  the  said  lawful  goods  and  mer- 
chandises from  and  immediately  following  the  loading  thereof  on 
board  of  said  vessel  at  Port  de  Paix."  But  the  order  runs  thus: 
"  Insure  twelve  thousand  dollars,  property  on  board  the  brig 
Am^can,  at  and  from  Port  de  Paix  to  Philadelphia."  This 
memorandum  shows  the  intention  of  the  plaintiffs  to  have  been 
to  insure  the  articles  on  board  at  the  time  of  the  receipt  of  their 
last  intelligence,  however  injudicious  the  measure  might  have 
been.  This  will  control  and  explain  the  expressions  in  the 
formal  policy,  and  the  mistake  of  the  clerk  therein  shall  be 
rectified  thereby,  according  to  the  authority  cited:  1  Atk.  547. 
It  appears  to  have  been  the  capital  object  of  the  plaintiffs  to 
insure  the  specie  then  laden  in  the  brig  at  Port  do  Paix,  and 
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they  are  so  mindful  thereof,  that  they  insist  on  the  word  cash 
being  inserted  in  the  policy.  As  to  the  money,  it  certainly  was 
not  material  to  the  insurers  where  it  was  shipped,  though  it 
might  be  otherwise  as  to  the  flour  and  dry  goods  on  account  of 
average  loss,  as  they  might  have  possibly  suffered  in  the  pre- 
vious voyage  from  St.  Thomas.  The  defendants  certainly  knew 
of  cash  being  on  board,  and  also  of  other  merchandise,  though 
they  may  not  have  been  informed  of  the  articles.  The  present 
exception  appears  to  me  a  technical  one,  and  if  there  was  noth- 
ing else  in  the  case,  ought  not  to  prevent  the  recovery  of  the 
plaintifis. 

On  the  head  of  concealment,  it  becomes  the  duty  of  the  jury 
to  ascertain  the  facts  in  the  first  instance.  Hence  arises  the 
law.  Be  it  with  them,  therefore,  to  determine  under  all  the 
circumstances  of  the  case,  whether  the  events  which  took  place 
as  to  the  brig  at  Port  de  Pais,  were  within  the  usage,  and  course 
of  trade  of  the  French  part  of  the  island  of  St.  Domingo.  If 
they  shall  be  of  opinion,,  that  everything  which  happened  there 
was  consonant  to  and  within  the  custom,  then  the  want  of  com- 
munication of  the  particulars  received  from  Captain  MoEver,  can- 
not vitiate  the  policy,  because  all  the  cases  abundantly  prove 
that  the  underwriters  were  bound  to  inform  themselves  of  such 
custom.  But  if  they  shall  be  fuUy  persuaded  that  other  cir- 
cumstances occurred  not  warranted  by  nor  within  the  custom, 
they  are  next  to  inquire  of  the  materiality  of  those  droumstances 
with  respect  to  the  subject  of  the  present  controversy,  and 
whether  the  communication  of  those  occurrences  would  have 
varied  the  risk  in  the  judgment  of  the  insurers.  The  verdict 
must  necessarily,  as  to  this  last  point,  depend  on  the  just  infer- 
ences and  conclusions  which  the  juxy  draw  from  the  whole  mass 
of  the  testimony.  To  subject  the  corporation  to  a  loss,  the  risk 
really  run  must  correspond  with  the  risk  understood  and  in- 
tended to  be  run  at  the  time  of  their  president's  subscription  of 
the  policy:  3  Burr.  1909. 

Verdict  for  the  plaintiff,  the  parties  agreeing  to  liquidate  the 
damages  amicably. 


In  Biggkimn  v.  DdU,  13  Mass.  90»  it  was  held  that  a  written  memonn- 
dum  which  was  delivered  to  the  insoraaoe  broker  by  the  agent  of  the  in- 
sured, but  not  inserted  in  the  policy  or  annexed  to  it,  waa  notadmiaaible 
in  evidence.  Noticing  this,  and  the  principal  case,  Parsons  on  Marine  In- 
surance, p.  114,  says:  "In  the  Massachusetts  case  just  referred  to,  it  la 
said  that  all  proposals  made,  or  conversations  had,  prior  to  the  suhsaiption 
of  the  policy  are  considered  as  waived  if  not  inserted  in  the  policy  or  coid* 
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tained  in  a  memorandum  annexed  to  it,  but  it  is  very  common  in  England 
as  well  as  in  this  country  for  persons  wishing  insurance  to  oifer  to  the  in* 
aurers  what  is  called  a  idip  or  application  for  insurance.  And  the  cases  wo 
have  already  cited  show  that  the  question  has  frequently  arisen  whether 
this  paper  is  admissible  in  evidence  to  show  the  intention  of  the  parties. 
In  the  year  1800,  it  was  decided  in  Pennsylyania  that  the  policy  of  insur- 
ance may  be  not  only  explained  but  controlled  by  the  written  order  for  in- 
surance. But  in  1831,  it  was  decided  in  New  York  by  the  court  of  errors, 
confirming  the  judgment  of  the  supreme  court,  that  the  slip  or  application 
for  insurance  is  inadmissible  in  evidence  to  show  the  intention  of  the  par- 
ties in  an  action  at  law;  that  in  such  an  action  it  is  proper  evidence  only  to 
show  a  misrepresentation  while  in  equity  it  may  be  used  to  correct  the 
policy.  It  should  perhaps  be  remarked  that  in  the  beginning  of  this  century 
•courts  of  law  in  Pennsylvania  not  un&equently  exercised  what  would  seem 
to  be  equity  powers,  and  in  the  case  referred  to,  the  authority  by  which  they 
austain  their  ruling  is  an  English  equity  case." 

In  Pindar  v.  RtsoUde  Fire  Ins.  Co.,  47  N.  Y.  114,  a  written  application 
was  made,  inclosing  a  policy  issued  by  another  company,  in  which  the 
plaintiff 's  stock  was  described  as  ' '  such  as  is  usually  kept  in  country  stores, " 
with  a  request  that  a  policy  should  be  sent  by  mail,  insuring  the  plaintiffs 
to  the  amount  of  three  thousand  dollars,  in  exactly  similar  terms.  In  re- 
ply a  policy  was  sent  omitting  the  descriptive  words  prescribed  by  the 
plaintiffs,  and  conditioned  to  be  void  if  any  extra-hazardous  goods  were  kept 
in  the  store.  A  fire  occurred,  and  the  defendants  relied  on  a  breach  of  the 
condition  in  answer  to  a  suit  to  recover  on  the  policy.  The  plaintiff  offered 
to  prove  that  he  had  accepted  the  policy  without  reading  it,  under  the  im- 
pression it  conformed  to  his  written  application.  The  court  held  that  the 
omission  of  the  insured  to  read  the  policy  could  not  extend  the  liability  of 
the  insurers,  it  being  an  established  rule  that  prior  understandings  and 
agreements  were  merged  in  the  writing  as  finally  executed.  But  it  may  be 
questioned  whether  this  rule  is  sound;  for  sending  the  policy  in  response 
to  the  plaintiff's  letter  without  explanation  or  modification,  might  reason- 
ably give  him  the  impression  that  the  terms  he  proposed  were  accepted. 
Bee  McUere  ▼.  Peiifi  Fire  Ina.  Co.,  5  Rawle,  346;  Suaqwhaama  Im.  Co.  ▼.  Per* 
rine,  7  Watts  &  S.  348.  In  the  former  Sergeant,  J.,  said:  "  A  mistake  in  a 
policy  may  be  rectified  when  it  clearly  appears  from  the  label  or  other  sat- 
isfactory evidence  that  it  was  reduced  to  writing  in  terms  not  conformable 
to  the  real  intention  of  the  parties."  It  is  held  that  where  one  makes  an 
application  for  a  policy  as  the  agent  of  a  known  or  of  an  undisclosed  prind* 
pal,  and  the  insurers  accept  the  application  and  agree  to  prepare  the  polity, 
they  are  bound  to  draw  the  instrument  so  as  to  give  effect  to  the  agreement 
by  descrilung  the  incnuance  as  made  in  favor  of  the  agent  as  such,  or  for  the 
aocount  of  whom  it  may  concein«  and  if  they  fail  to  do  so^  and  the  error  is 
not  diBcovered  until  after  the  policy  is  accepted,  a  bill  may  be  filed  to  rectify 
the ener:  PheuUx /m.  Co.  t.  HogMmet^  46  Miaa.  646;  QUm» t.  MvMmIHm. 
<Xk,  2  Ciaiia»  277. 
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Respubliga  v.  Davis. 

00X7B88ION    OF    PRIKOIPAL,    EVIDENCE   AGAIKST   SURETT.^In  a  Buit 

against  a  sarety  on  a  recognizance  for  the  good  behavior  of  his  princi- 
pal, the  confession  of  the  latter  that  he  had  published  certain  libels 
may  be  given  in  evidence,  but  not  the  admissions  of  counsel  for  the 
principal  in  a  former  trial,  nor  can  the  verdict  and  judgment  in  the 
former  trial  between  different  parties  be  received  in  evidence  against 
the  surety. 
Publication  of  Libel. — Distributing  papers  containing  libelous  matter* 
and  the  fact  of  the  clerk  of  the  printer  receiving  payment  for  them,  is 
evidence  of  the  publication  of  the  libeL 

Debt  on  a  recognizance  for  one  thousand  dollars,  conditioned 
for  the  good  behavior  of  William  Oobbet.     Plea  nU  debet. 

The  action  against  Cobbet  on  his  recognizance  for  two  thou- 
sand dollars  was  tried  at  the  last  term,  and  a  verdict  and  judg- 
ment were  obtained  thereon  for  the  commonwealth. 

MoKean^  attorney-general,  oSered  in  evidence  the  admission  of 
Gobbet's  counsel,  on  the  former  trial,  that  he  had  printed 
and  published  the  various  matters  charged  as  libels.  This  was 
objected  to  and  the  evidence  overruled;  the  court  decreeing  that 
the  commonwealth  might  give  in  evidence  in  the  present  suit 
the  confessions  of  Oobbet  himself  that  he  was  the  author  or 
editor  of  the  papers  in  question,  but  not  the  admissions  of  coun- 
sel in  another  cause  between  different  parties. 

The  attorney-general  then  contended  that  the  verdict  against 
Cobbet  and  the  judgment  thereon  should  be  received  as  evidence 
of  the  breach  of  his  recognizance  for  good  behavior.  Where  a 
verdict  on  an  indictment  is  found  on  other  evidence  besides  the 
party's  own  oath,  there  the  conviction  may  be  given  in  evidence 
by  the  party  injured  in  a  civil  suit:  Gilb.  L.  £.  80;  and  argued 
that  the  case  was  analogous  to  that  of  principal  and  accessory 
where  it  is  unnecessary  upon  the  trial  of  the  accessoiy  to  enter 
into  a  detail  of  the  evidence  on  which  the  conviction  of  the 
principal  was  founded:  Fost.  866.  As  to  a  judgment  against 
the  principal  being  evidence  against  those  claiming  .under  him^ 
2  Str.  1109,  and  6  Burr.  2598,  are  in  point.  The  decree  of  a 
court  of  competent  jurisdiction  is  conclusive  evidence  of  mat- 
ters tried  collaterally:  Bull.  840. 

Lewis,  for  the  defendant,  contended  that  to  make  a  former 
verdict  evidence,  it  must  have  been  between  the  same  parties: 
Gilh.  L.   E.   29;  their  privies,   or  persons  under  whom  they 
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claimed:  2  Str.  1189;  5  Burr.  2598.  An  accessoiy  may  contro« 
▼ert  the  guilt  of  his  principal^  notwithstanding  the  xeoord  of 
his  conviction:  Fost.  865;  Leach's  Oases,  263. 

By  GouBT.  The  law  laid  down  in  Gilb.  L.  E.  80,  has  been 
contradicted:  1  Sid.  825;  12  Mod.  819, 839;  Hardw.  Oases,  298, 
812;  4  Burr.  2255;  1  Str.  68;  2  Id.  856;  1  Ld.  Baym.  750; 
Bull.  16,  229;  Espin.  820,  786.  How  can  it  be  ascertained 
what  degree  of  credit  was  given  to  the  party's  own  oath?  Lord 
Gilbert  received  the  information  of  the  practice  from  Mr 
Phipps,  but  subjoins  his  own  qucBre,  after  stating  two  objec- 
tions to  the  doctrine.  No  record  of  conviction  shall  be  given 
in  evidence,  except  in  those  cases  where  the  benefit  of  the  ver* 
diet  is  mutual:  Bull.  229.  The  general  rule  respecting  verdicts 
being  given  in  evidence  has  been  correctly  stated  by  the  defend- 
ant's counsel.  It  is  incumbent  on  the  adverse  party  to  show 
that  the  present  case  forms  a  just  exception  thereto.  The  for- 
mer verdict  was  in  a  civil  suit  between  different  parties  res  inter 
alios  acta;  and  '*  nothing  can  be  more  contrary  to  natural  jus- 
tice than  that  anybody  should  be  injured  by  any  determination 
that  he  was  not  at  liberty  to  controvert:"  Gilb.  L.  E.  29.  The 
court  reject  the  evidence. 

The  attorney-general  then  produced  a  bound  volume  of  the 
Porcupine  Gazette  for  1797,  which  had  been  deposited  behind 
the  door  of  the  library,  and  for  which  Cobbet's  derk  had  re- 
ceived payment. 

Defendant's  counsel  objected  that  it  ought  to  be  shown  that 
the  papers  were  bought  at  Gobbet's  shop,  pamphlets  purchased 
at  the  bookseller's  being  evidence  of  their  publication:  Rex  v. 
Mman,  6  Burr.  2689. 

By  GovBT.  Pamphlets  and  books  are  usually  bought  at  the 
shops;  but  newspapers  are  distributed  at  the  houses  of  the  sub* 
scribers.  Gobbet  is  the  printer  of  the  paper  which  contains  the 
libelous  matter,  and  the  common  clerk  received  the  money. 
They,  thus  circumstanced,  must  go  to  the  jury,  who  will  judge 
of  tiieir  publication. 

Verdict  for  the  commonwealth. 

Upon  a  writ  of  error  to  the  high  ooort  of  enam  and  appeals, 
judgment  was  affirmed. 
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Simon  v.  Brown. 

ue.) 


DSBD  IKPBBFBCTLT   ACKKOWLEDOED*  HO  EVIDSNCI   OP  NOTZCB.~A 

deed  recorded  without  a  proper  proliate  ib  no  eWdeaoeof  notioe  to  ral^ 
eeqnent  porchaaerB. 

EjEcmfEZTT.  The  defendant  offered  in  eyidence  a  deed  from 
the  commiasioners  of  Northumberland  coantj,  tinder  their 
conunon  aeal,  dated  Ootober  8,  1788,  to  one  Thomburgh,  bj 
whom  the  land  had  been  porohased  at  a  sale  thereof  for  the 
non-payment  of  state  and  county  taxes,  which  deed  was  as- 
signed by  Thomburgh  to  one  Drinker,  twenty-eighth  April, 
1795. 

The  court  refused  to  admit  the  deed  in  eyidence,  saying  that 
such  deeds  were  mere  nullities,  and  had  been  overruled  more 
than  once. 

The  defendant  claimed  under  an  application  entered  in  the 
name  of  Robert  Semple,  assigned  to  William  Plunket  on  the 
third  May,  1782.  The  plaintiff  claimed  under  the  same  appli* 
cation  assigned  to  Joseph  Simon  on  the  eighteenth  of  January, 
1769.  To  prove  a  constructive  notice  to  the  defendant  of  this 
previous  assignment  to  Simon,  the  certificate  of  its  being 
recorded  on  the  twenty-sixth  March,  1769,  was  offered  in  evi- 
dence. The  probate  on  which  it  was  recorded  was  the  affidavit 
of  one  Etting  before  the  president  of  the  court  of  obrnmon 
pleas  of  Franklin  county,  that  Semple  had  acknowledged  the 
assignment  to  be  his  and  desired  it  to  be  recorded;  and  thai 
three  certain  parties  were  witnesses  thereto. 

MawUUcnt  for  the  plaintiff. 

Duncan^  for  the  defendant. 

The  court  said  that  the  affidavit  was  illegal  and  infoimalt 
and  did  not  authorize  the  recording  of  the  traoflfer.  It  was  no 
evidence  whatever  of  notioe  to  the  dabndant,  and  ooold  not 
be  received:  8  Granch,  165. 

Verdict  for  the  phuntifil 


f 
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TURBBTT  V.  TURBETT^S  EXECUTORS. 

[8  TkAsn,  1B7.]  • 

COKSTBUCnoN  OF  WiLL.— Every  sentenoe  and  word  in  a  will  must  te 

considered  in  forming  a  judicial  opinion  on  ik 
MXANIHO  OF  WoBD  "ESTATE."— The  woid  estate  in  a  will  eaniet  eveiy* 

thing*  unless  restiained  by  particular  expreesiomL 

AonoN  of  account.  Pleas,  never  bailifEs,  or  receivers,  and 
fnlly  accounted. 

The  action  was  founded  on  the  will  of  Samuel  Turbett,  dated 
June  thirteenth,  1796,  wherein,  after  directing  his  debts  to  be 
paid,  he  devised  as  follows:  Item,  my  property  in  Lancaster,  I 
order  to  be  sold  at  the  discretion  of  my  executors,  and  the 
moneys  thence  arising  I  order  to  be  thus  distributed:  To  my 
excellent  friend^  Mrs.  Elizabeth  Fulton,  fifty  pounds;  to  Kitty 
and  Betsey  Connor,  each  fifty  pounds;  to  Dr.  Murray,  fifty 
pounds;  and  to  my  nephew,  William  Turbett,  son  of  Jonathan, 
two  hundred  pounds.  The  residue  of  that  part  of  my  estate  I 
give  and  bequeath  to  my  dear  wife,  Dolly,  after  a  genteel  suit  of 
mourning  for  my  executors.  With  regard  to  my  Tuscarora 
estate,  if  my  brother,  Thomas,  will  take  it  at  one  thousand 
pounds,  one-half  cash,  or  upon  interest  from  the  day  of  accept- 
ance, and  the  other  half  to  cany  interest  three  years  after  that 
date.  In  case  my  brother  Thomas  refuses  this  offer,  my  ex- 
ecutors will  then  proceed  to  the  sale  of  that  estate,  by  private 
or  public  sale,  as  they  may  judge  best;  as  well  my  stock,  farm- 
ing utensils,  store  goods,  etc.,  still  reserving  to  my  dear  Dolly 
the  ShiUelah  mare  and  her  furniture,  together  with  all  the 
household  furnitures  of  what  kind  or  degree  soever.  My  ap- 
parel I  leave  entirely  at  her  disposal.  This  property  being  thus 
turned  into  money,  I  order  the  widow  of  my  brother,  John,  her 
dower,  agreeable  to  his  will,  to  be  paid  by  my  executors;  and 
two  hundred  pounds  to  be  put  out  at  interest  for  the  dear 
orphan  child,  Prisdlla  Turbett,  daughter  of  my  brother,  John, 
to  be  paid  to  her  when  she  arrives  at  the  years  of  discretion, 
and  if  she  dies  before  then,  that  sum  I  order  to  be  paid  to  my 
brother,  Thomas.  These  arrangements  being  made,  I  give  and 
bequeath  to  my  dear  Dolly  all  the  remainder  and  residue  of 
that  part  of  my  estate,  and  to  her  heirs  and  assigns  forever. 
My  fine  boy,  Lecky,  I  order  to  be  paid  twenty  pounds.  If  my 
wife  chooses  to  remain  on  the  farm  she  has  my  approbation, 
reserving  to  herself  two  of  the  best  milch  cows.  I  bequeath  to 
her  my  largest  silver  watch,  and  to  William  Turbett  my  small- 
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est  "  And  appoisted  John  Moore  and  Dorothea,  hia  irife,  his 
executors. 

The  Tuscaroni  personal  property  waa  appraised  at  two  thou<^ 
sand  one  hundred  and  six  pounds  nine  shilling  and  eightpence. 
Besides  this  sum  the  executors  admitted  that  the  testator  owned 
stock  and  deferred  debts  to  the  amount  of  one  thousand  five 
hundred  and  twelre  dollars  and  eighteen  cents.  The  testator 
died  July  1, 1796. 

The  plaintiff  claimed  the  whole  of  the  estate  in  Tuscarora, 
real  and  personal,  upon  the  payment  of  the  one  thousand 
poimds.  The  recommendation  of  the  court  that  a  special 
verdict  be  agreed  upon,  so  that  the  legal  construction  of  the 
will  might  be  ascertained,  was  not  acceded  to;  and  the  defend- 
ant offered  to  prove  the  purchase  by  the  plaintiff  of  a  number 
of  articles  at  a  public  sale  of  the  personal  property  on  the 
farm.    This  was  objected  to  as  not  affecting  the  devise. 

By  Coubt.  If  the  matter  was  to  end  in  a  special  verdict  we 
should  think  the  testimony  idle  and  irrelevant.  But  if  the  jury 
are  to  determine  the  issues,  surely  it  must  be  laid  before  them 
to  assist  them  in  ascertaining  whether  the  articles  belonged  to 
the  plaintiff  or  not.    With  us  the  testimony  has  no  weight. 

An  administration  account  settled  in  the  register's  office  waa 
admitted  in  evidence,  to  which  the  plaintiff  excepted.  From 
this  account  it  appeared  that  thirteen  hundred  and  ninety-eight 
pounds  fifteen  shillings  and  threepence  remained  in  the  exec- 
utors' hands  after  payment  of  debts,  and  two  judgments  recov- 
ered against  them  for  four  hundred  and  thirty  pounds. 

Several  witnesses  were  examined  as  to  the  value  of  the  Tus- 
carora  lands  in  Mifflin  county  at  the  time  the  will  was  made, 
and  much  diversity  of  opinion  prevailed;  although  all  agreed 
the  lands  were  of  more  value  to  the  plaintiff  than  to  any  other 
by  reason  of  his  owning  the  adjoining  tract  of  land,  and  be 
himself  acknowledged,  after  his  brother's  death,  that  he  had  a 
good  bargain  at  one  thousand  pounds. 

Duncan  and  Watts,  for  plaintiff. 

EamiUon  and  Walker,  for  defendant. 

The  Coubt  charged  the  jury  as  follows:  The  intention  of  the 
testator  must  govern  the  construction  of  his  will,  and  it  must 
be  collected  from  his  own  words.  His  true  mind  most  be  our 
guide;  and  we  are  not  to  judge  from  events,  let  the  case  be  ever 
so  hard  or  injurious  to  any  particular  devisee.    It  is  obvious 
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that  the  \nll  has  been  drawn  incorrectly.  It  has  been  con* 
tended  that  the  testator  must  have  contemplated  a  bounty  to  his 
brother,  Thomas,  by  his  devise  to  him  of  the  Toscarora  estate  at 
one  thousand  pounds,  and  that  he  had  the  same  pretensions  to 
the  personalty  in  MiflBin  county  which  the  widow  has  to  the 
personalty  at  Lancaster;  both  being  given  by  the  same  term, 
estate;  and  that  having  made  no  provision  for  the  sale  of  his 
stock,  farming  utensils,  store  goods,  etc.,  unless  in  the  event  of 
his  brother's  refusal  of  his  offer  at  one  thousand  pounds,  he 
must  necessarily  have  intended  that  the  personalty  should  not 
be  sold  if  the  offer  was  accepted;  and  of  course  that  it  was  in- 
cluded in  the  devise.  Every  sentence  and  word  in  the  will 
must  be  considered  in  forming  our  judgment  upon  it.  It  does 
not  appear  that  the  testator  had  any  personal  property  at  Lan* 
caster,  except  the  few  necessaries  which  he  carried  with  him  on 
his  journey.  The  two  houses  to  which  he  conceived  himself 
entitled  there  must  have  been  the  objects  contemplated  in  the 
expressions,  my  property  in  Lancaster  and  that  part  of  my 
estate.  A  variety  of  cases  have  occurred  on  the  legal  meaning 
of  the  word  ''estate,"  in  a  devise.  It  will  certainly  pass  a  fee 
in  a  will  without  words  of  inheritance:  Skin.  194;  8  Mod.  45, 
228;  6  Id.  110;  8  Id.  255;  1  Wils.  888;  Cowp.  301;  8  Burr.  1618; 
4  Mod.  89;  1  Salk.  286;  1  Mod.  100;  Oomy.  840;  Lofit,  95,  96, 
100;  4  T.  B.  93;  2  Yem.  664;  Talb.  Oas.  157,  184;  3  P.  Wms. 
207;  Qilb.  Bep.  284;  2  Atk.  102,  88;  Doug.  730;  1  DaU.  226. 
It  will  carry  everthing  unless  restrained  or  tied  down  by  partic- 
ular expressions:  1  T.  B.  411;  2  Id.  656;  5  Burr.  2639.  It  is 
ffeniLS  generalimmum.  It  is  natural  to  suppose  that  the  testator 
used  the  word  estate  in  the  same  sense  when  applied  to  the 
property  either  in  Lancaster  or  Tuscarora.  The  estate  at  the 
latter  place  is  devised  to  his  brother  Thomas,  if  he  will  take  it 
at  one  thousand  pounds.  If  he  should  refuse  this  offer,  the 
executors  to  proceed  to  sale.  The  testator  guards  against  the 
event  of  his  brother  declining  the  pre-emption  at  a  stipulated 
price.  He  must  therefore  be  supposed  to  have  entertained 
doubts  whether  Thomas  would  accept  it;  and  to  have  fixed  a 
sum  something  like  the  reasonable  value  of  the  lands.  Indeed 
be  holds  up  a  strong  apprehension  that  Thomas  would  not  take 
the  lands;  because  in  the  close  of  his  will  he  directs:  **  If  his  wife 
chooses  to  remain  on  the  farm,  she  had  his  approbation,  reserv- 
ing to  herself  two  of  the  best  milch  cows,''  which  were  part  of 
his  stock.  It  would  be  passing  strange  to  presume  him  to  have 
any  suspicions  of  his  brother's  declining  to  take  the  whole 
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pxopertjy  real  and  personal,  in  Mifflin  county,  at  one  ihoasand 
pounds  when  the  personalty  alone  exceeded  twenty-one  hundred 
pounde,  and  the  lands  were  more  yaluable  to  Thomas  than  any 
other  person  I  And  yet  this  absurdity  necessarily  arises  from 
the  plaintiff's  construction. 

Nothing  can  be  inferred  from  the  power  given  to  ihe  execu- 
tors to  sell  the  stock,  farming  utensils,  store  goods,  etc.,  in  the 
single  case  of  Thomas's  refusal  to  take  the  lands.  The  execu- 
tors as  such,  had  the  undoubted  right  of  disposing  of  the  per- 
sonal property  not  specifically  bequeathed.  A  strong  aigu- 
ment  may  be  deduced  from  the  circumstances  of  there  being  no 
express  dsTise  to  the  plaintiff,  except  the  two  hundred  pounds 
which  he  had  giyen  to  his  niece,  Pnscilla,  in  case  she  died  in 
her  minority.  He  had  bequeathed  the  like  sum  to  his  nephew, 
William,  and  his  small  silyer  watch.  But  excepting  this  contin- 
gent two  hundred  pounds,  he  devised  no  legacy  whatever  to 
either  of  his  brothers.  Under  the  plaintiff's  construction,  can 
it  be  accounted  for  with  any  consistency,  that  the  testator 
meant,  in  the  event  of  his  brother,  Thomas,  accepting  the  offer 
of  the  Tuscarora  estate  at  one  thousand  pounds,  he  should 
sweep  away  the  great  bulk  of  the  whole  property,  and  yet  if 
he  refused  the  terms,  he  should  take  nothing  whatever  ? 

The  testator  gave  to  his  widow  all  the  residue  of  that  part  of 
his  estate,  deducting  the  legacies.  This  cannot  mean  of  the 
limited  price  only  of  one  thousand  pounds,  because  it  is  not  so 
expressed.  The  residue  of  the  money  arising  from  the  Lan- 
caster estate  he  had  before  devised  to  her.  Must  it  not  then 
necessarily  refer  to  the  personaliy  in  Mifflin  county,  and  the 
sales  of  the  lands  there,  either  to  his  brother  or  a  stranger  t 
Does  it  not  exclude  the  idea  that  Thomas  should  take  the  per- 
sonalty veith  the  realty  at  one  thoasand  pounds?  He  draws  a 
distinction  between  his  estate  in  Tuscarora,  and  his  stock,  farm- 
ing utensils,  store  goods,  etc.  Under  the  former  words  his 
lands  are  described;  under  the  latter  his  movable  property. 

For  these  reasons  the  court  judging  ex  vtacerOma  iesiamenH, 
are  clearly  of  opinion  that  the  testator  did  not  intend  to  in- 
clude bis  personalty  in  Mifflin  county,  in  his  devise  of  his  Tus- 
carora estate  to  his  brother,  Thomas;  and  consequently  that 
the  executors  are  not  bound  to  account  vrith  the  plaintiffii 
therefor. 

Verdict  for  the  defendants. 

See  Mablif  v.  Stambaek,  1  Am.  Deo.  645,  for  a  shnilar  ooostmction  ol  the 
word  estate. 
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Jordan  v.  Meredith. 

8ia] 


USAOB,  Ukbeasomable.— The  usage  of  plasterers  to  ehaige  half  the  rise 
of  the  windows,  at  the  price  agreed  on*  for  work  and  materials  is  un- 
reasonable and  bad. 

New  Tbial,  when  Denied.— The  court  will  not  grant  a  new  trial  unless 
it  is  satisfied  injustice  has  been  done;  therefore  a  talesman  sworn  on 
the  jury,  after  being  struck  off  the  list  of  special  jurors,  is  no  ground 
for  awarding  a  new  trial 

Motion  for  a  new  trial.  The  action  was  indebiUUus  aaaumpBU^ 
brought  for  plasteriDg  two  large  houses.  It  appeared  on  the 
trial  that  the  price  agreed  upon  was  two  shillings  per  square 
yard,  the  workmen  furnishing  the  materials,  although  the  usual 
price  was  one  shilling  per  square  yard  if  the  owner  furnished 
the  lime,  sand,  etc.  The  plaintiffs  claimed  the  balance  of  four 
hundred  and  twelve  pounds  nine  shillings  and  sixpence. 

The  principal  point  in  controversy  was  as  to  the  mode  of 
mensuration.  The  plaintiffs  insisted  that,  in  accordance  with 
the  g^eral  usage,  one-half  part  of  the  size  of  each  window 
ought  to  be  included  in  the  measurement;  and  one  hundred  and 
seven  pounds  twelve  shillings  was  said  to  have  been  charged  on 
that  ground.  This  was  resisted  by  the  defendant;  and  the  re* 
spective  estimates  were  8u1;)mitted  to  the  jury  without  argument. 
A  verdict  was  found  for  the  plaintiff  for  three  hundred  and 
seventyHsix  pounds  eleven  shillings  and  tenpence. 

M.  Levy,  on  behalf  of  the  defendant,  based  his  motion  for  a 
new  trial  on  two  grounds:  1.  That  it  must  be  presumed  the  jurj 
adopted  the  plaintiffs'  system  of  mensuration,  and  thereby 
allowed  fifty-three  pounds  sixteen  shillings  for  materials  never 
furnished;  2.  That  one  of  ihe  special  jurors  who  had  tried  the 
cause  as  a  talesman  had  been  struck  out  of  the  list  by  the  de* 
fendant:  2  Ld.  Baym.  1410. 

Ingersoll  and  Boss,  for  the  plaintiffs,  contended  that  should 
the  court  be  of  opinion  that  the  custom  referred  to  was  bad,  the 
onusprobandi  lay  on  the  defendant  to  make  the  error  of  the  jury 
distinctly  appear.  Suppositions  will  not  warrant  the  inter* 
ference  of  the  court;  a  new  trial  will  only  be  granted  on  sub- 
stantial  grounds,  where  manifest  injustice  has  been  done,  or  the 
verdict  is  contrary  to  the  evidence:  2  Dall.  53.  The  exception 
to  the  juror  comes  too  late.  The  case  from  2  Ld.  Baym.  was 
that  of  a  juror  who,  after  being  challenged,  was  sworn  l^  a 
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different  name.  In  support  of  their  position  counsel  cited:  1 
Tri.  Per.  Pais.  203;  Style,  100, 129;  2  Balk.  646;  12  Mod.  567; 
11  Id.  119;  1  T.  R.  717. 

By  OouBT.  The  pretended  usage  of  the  plasterers  in  the 
present  instance  is  unreasonable  and  bad  in  itself.  To  charge 
an  employer  with  materials  never  received  is  the  height  of  m% 
justice.  But  we  have  no  proof  that  the  juiy  committed  this 
error,  and  we  are  not  justified  in  setting  aside  a  verdict  on  mere 
conjecture.  To  warrant  our  interposition  we  must  be  clearly 
satisfied  that  injustice  has  been  done,  or  some  plain  mistake 
committed. 

The  defendant  should  have  challenged  the  juror  before  he  was 
sworn.  He  has  slipped  his  time  by  postponing  his  objection 
till  this  period.  If  he  has  been  guilty  of  inattention  he  alone 
should  suffer  for  it.  And  so  is  the  current  of  authorities  in  the 
books. 

Motion  for  a  new  trial  denied. 


This  case  was  criticized  by  the  court  in  WcUIb  v.  BaUey,  49  N.  Y.  464; 
8.  C.  10  Am.  Rep.  407.  In  the  case  it  was  decided  that  a  custom  of  plas- 
terers was  not  unreasonable  whereby  they  charged  for  the  full  surface  of  the 
waUs,  without  deductions  for  doors,  windows,  etc  This  is  a  well  consid- 
ered case  on  the  subject  of  usage,  and  the  authorities  are  there  fully  ex- 
amined. Refen-ing  to  the  principal  case  the  court  say:  "The  appellant 
has  cited  to  us  Jordan  v.  Meredith,  3  Yeatcs,  318,  in  which  it  is  said  that 
the  pretended  usage  of  plasterers  to  charge  for  a  part  of  the  openings  is 
unreasonable  and  bad.  The  reason  there  given  why  it  is  so  is,  that  it  ii 
the  height  of  injustice  to  charge  an  employer  with  materials  never  fur- 
nished. But  as  to  this  case  it  is  to  be  remarked  that  this  expression  ii 
obiter.  For  it  did  not  appear  that  tiie  jury  found  that  there  existed  the 
usage  commented  upon;  and  the  decision  of  the  case  is  put  upon  the  ground 
that  there  was  no  proof  that  the  jury  had  been  governed  by  a  usage." 

In  Coxe  V.  Hmley^  19  Pa.  St  247,  referring  to  the  dedsions  on  the  sub- 
ject of  usage,  the  court  say:  "  Our  own  decisions  on  this  subject  have  not 
been  very  consistent.  This  court  in  the  early  cases  stood  over  the  law,  and 
guarded  it  against  invasion  faithfully  enough.  A  rule  among  merchants 
to  charge  interest  for  goods  sold  after  six  months:  1  Ball.  265;  a  usage  of 
plasterers  to  charge  for  their  work  at  a  certain  rate:  3  Yeates,  318;  a  cus- 
tom to  re-enter  for  a  forfeiture,  incurred  by  non-payment  of  rent:  6  Binn. 
417.  All  these  were  held  to  be  inadmissible.  But  in  1822,  a  custom  on  the 
Ohio  river  was  permitted  to  vary  the  responsibility  of  a  carrier  there:  8 
Seig;  &  R.  633;  and  nine  years  later  a  usage  in  Philadelphia  was  allowed 
to  add  a  warranty  to  a  contract  of  sale,  which  in  fact  and  in  law  did  not 
embrace  one:  3  Rawle,  101.  In  both  these  cases.  Chief  Justice  Gibson 
dissented  from  a  bare  majority;  and  liis  warning,  though  unheeded  at  the 
time,  was  remembered  when  the  question  came  up  again:  3  Watts,  179;  6 
Barr.  42.  Our  latest  decisions  are  consistent  with  the  oldest.  The  law  of 
Pennsylvania  may,  therefore,  be  considered  as  settled  in  accordance  with 


March,  1802.]         Cboubilult  v.  Ball.  376 

reason  and  with  the  judicial  authorities  of  other  commercial  states.  A 
local  usage,  if  it  he  ancient,  uniform,  notorious,  and  reasonahle,  may  enter 
into,  and  hecome  part  of  a  contract,  which  is  to  he  executed  at  the  place 
where  the  usage  prevails;  hut  here,  as  elsewhere,  it  is  cheeked  hy  this 
wholesome  limitation  that  it  must  not  conflict  with  the  settled  rules  ot  laWi 
Bor  go  to  defeat  the  essential  terms  of  the  contract" 


Gbousillat  V.  Ball. 

[S  TBAaa,  870;  8. 0. 4  Dallas,  9M.] 

Etxdencb  as  to  Pbopebty  Shipped.— a  letter  from  a  captain  to  his 

owner  cannot  he  received,  on  the  part  of  the  owner,  as  evidence  of  the 

character  of  the  property  on  hoard  unaccompanied  hy  invoices  or  hills 

of  lading. 
Captain's  Protest. — ^A  captain's  protest  may  he  received  as  evidence  in 

an  action  on  a  policy  of  insurance. 
Bboeer  Agent  fob  both  Pabties.— A  hroker  on  effecting  a  policy  is 

agent  of  hoth  parties,  and  notice  of  ahandonment  to  him  is  sufficient 

to  charge  the  indor^er. 
Dbcbee  of  Fobeign  Coubt  of  Admibaltt.— As  hetween  insurer  and 

insured,  the  decree  of  a  foreign  court  of  admiralty  is  conclusive  only 

where  warranties  are  inserted  in  the  policies. 
DUBATION  AND  EXTENT  OF  PoLiOY. —Policies  effected  in  time  of  peace 

continue  though  a  war  hreaks  out;  the  insured,  however,  must  not  do 

anything  to  add  to  the  risk  of  the  insurer. 
Babbatby  of  Masteb. — On  a  declaration  stating  a  loss  hy  capture,  there 

can  he  no  recovery  on  the  harratry  of  the  master,  and  where  in  a  special 

verdict  the  jury  have  found  certain  misconduct  of  the  master,  the  court 

will  not  infer  that  the  risk  of  the  insurer  was  increased  therehy. 

AoTzoN  on  a  policy  of  insurance  for  two  hundred  pounds  at  a 
premium  of  twelve  pounds,  dated  December  29, 1792,  on  all 
lawful  goods  and  merchandise,  laden  or  to  be  laden  on  board 
the  brigantine  Sophia,  George  Price,  master,  from  Philadelphia 
to  New  Orleans,  and  from  thence  back  to  Philadelphia,  with 
liberty  to  touch  and  trade,  both  on  her  outward  and  homeward 
passages,  at  one  port  in  Hispaniola,  warranted  free  from  any 
charge,  damage  or  loss  resulting  from  a  seizure  or  detention  on 
account  of  illicit  or  prohibited  trade.  The  declaration  stated  a 
loss  by  capture. 

It  appeared  in  CTidence  that  the  plaintiff  was  the  owner  of 
the  vessel,  and  had  goods  on  board  to  the  amount  insured. 
The  captain  was  consignee  of  the  cargo  to  New  Orleans  and 
Port  au  Prince.  The  policy  was  executed  in  time  of  peace,  but 
France  declared  war  against  Great  Britain  on  first  of  February, 
1793.      At  St.  Domingo,  the  captain  received  from  certain 
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French  izihabitants  quantities  of  West  India  produce,  falselj 
marked  L.  0.,  and  coTered  as  American  property.  After  dear- 
ing  from  Port  au  Prince,  on  the  eighteenth  of  June,  1793,  the 
vessel  was  captured  by  a  British  privateer,  and  carried  to 
Jamaica,  where,  on  the  sixth  November,  1793,  the  goods,  mer> 
chandise,  etc.,  were  condemned  as  good  and  lawful  prize.  The 
captain  filed  a  claim  for  his  owner,  and  the  brig  was  restored  to 
him  on  behalf  of  Crousillat.  From  this  decree  an  appeal  was 
entered,  and  the  judgment  affirmed,  except  as  to  costs,  which 
were  remitted. 

On  the  twenty-seventh  January,  1794,  the  plaintiff  wrote  to 
Taylor,  a  broker,  and  directed  him  to  inform  the  underwriters 
of  the  abandonment  of  the  cargo,  refeiring  him  to  the  captain's 
protest  and  a  copy  of  the  admiralty  proceedings.  Shortly  after- 
ward the  defendant  and  other  underwriters  held  a  meeting  on 
the  subject  of  the  loss,  but  not  giving  any  answer  within  thiriy 
days,  the  plaintiff,  without  consulting  them,  prosecuted  the 
appeal  as  i^oresaid. 

TUghman,  DaUas  and  Da  Ponceau,  for  the  plaintiff. 
IngeraoU  and  Bawle,  for  the  defendant. 

The  plaintiff  offered  at  the  trial  letters  of  the  captain,  to  show 
the  manner  of  shipping  the  merchandise,  and  who  were  owners 
thereof.  Defendant  objected  that  the  captain  wbb  the  plaint- 
iff's agent;  that  he  ought  to  have  been  examined  by  commission, 
and  shown  his  invoices  and  bills  of  lading. 

By  Court,  SaipraH,  0.  J.,  Ybaxbs,  Smixh  and  BsaaKBHBiDQB. 
The  letters  could  not  be  received  in  evidence  without  the  utmost 
danger.  Invoices  and  bills  of  lading  are  the  usual  modes  of 
proving  property,  of  which  no  seaman  is  ignorant,  though 
they  are  not  exclusively  so.  As  well  might  the  letters  of  the 
owner  himself  be  produced  to  prove  the  property  in  the  goods 
shipped,  as  those  of  his  agent  and  consignee.  We  go  further  than 
the  courts  of  Westminister  Hall,  in  allowing  the  captain's  pro* 
test  to  be  received  in  evidence  in  all  cases  of  insozance.  But 
in  England,  it  is  refused  unless  under  certain  special  cizoum* 
stances  in  late  cases:    7  T.  B.  158;  2  Esp.  490. 

Defendant  then  urged  that  notice  of  abandonment  to  the  bro> 
ker  did  not  charge  the  underwriter,  unless  traced  to  him.  That 
the  broker  was  the  insurer's  agent,  upon  whom  the  loss  must 
fall  if  the  broker  omits  to  do  his  duty.  Moreover  the  abandon^ 
ment  had  been  relinquished  by  plaintiff's  electing  to  prosecute 
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his  appeal;  and  defendant  could  not  be  held  liaUe  for  the  ooata 
of  an  appeal  taken  without  his  concurrence. 

Plaintiff  replied,  that  the  broker  was  the  agent  of  both  parties, 
being  mutually  employed:  1  Dall.  420;  that  a  verbal  notice  of 
abandonment  to  the  broker  was  sufficient:  Duncan  t.  CocUes; 
and  notice  of  the  abandonment  to  the  defendant  is  to  be  pre- 
sumed from  his  meeting  the  underwriters  to  consult  upon  the 
loss.  A  relinquishment  of  the  abandonment  is  not  to  be  im«» 
plied  against  the  declared  intention  at  the  time  of  cession. 

By  CoDBT.  Though  the  broker  in  the  first  instance  might, 
with  the  strictest  propriety,  be  deemed  the  agent  of  the  party 
employing  him,  yet  when  the  policy  is  effected,  he  necessarily 
becomes  the  agent  of  both  parties.  He  receives  the  premiums 
for  the  underwriters,  and  settles  the  proportional  quotas  in  case 
of  loss.  In  the  reason  of  the  thing  founded  on  common  ex- 
perience, a  notice  of  abandonment  to  him  must  be  sufficient. 
The  costs  of  the  appeal  may  be  inyolyed  in  the  other  pointy 
about  which  the  brokers  have  disagreed,  but  the  relinquishment 
of  the  abandonment  cannot  be  implied  under  the  oironmstancea 
of  this  case. 

It  was  further  contended  that  the  decree  of  the  admiralty 
court  precluded  the  plaintiff  from  recovering,  and  was  conclu- 
sive evidence  of  the  character  of  the  property  condemned: 
Parke,  408;  BarmUay  v.  Lewis^  Id.  410;  Soloucd  v.  Woodmasa, 
Id.  413. 

The  plaintiff  insisted  that  there  was  a  difference  between  poli- 
cies with  and  those  without  a  warranty;  that  in  the  cases  where 
recoveries  have  been  prevented  on  account  of  a  decree  of  foreign 
court  of  admiralty,  there  have  uniformly  been  warranties  of 
neutrality:  8  T.  B.  196, 197.    Of  this  opinion  was  the  court. 

Counsel  for  the  defendant  then  argued  that  the  warranty 
against  illicit  or  prohibited  trade  had  been  broken.  Oontn^ 
band  articles  affect  innocent  parts  of  the  cargo  belonging  to  the 
same  person:  1  Bobins.  Ad.  Cas.  26.  In  prize  courts  the  rule 
is  fcUsua  in  uno  /cUsus  in  ommJbus:  Id.  213.  The  master  can 
bind  the  owner  by  his  misconduct:  2  Id.  70,  71,  127, 131.  The 
rule  that  the  insurers  must  bear  the  risk  in  case  of  a  war  break- 
ing out,  must  be  taken  with  the  restriction  that  the  vessel  be 
able  to  perform  her  voyage  unless  some  external  accident  should 
happen:  Parke,  249;  5  Buzr.  2804;  and  must  conform  to  the 
strict  rules  of  neutrality:  8  T.  B.  197;  Id.  230.  It  was  con- 
tended for  the  plaintiff  that  the  warranty  in  the  policy  respected 
violations  of  the  revenue  laws  alone;  that  although  the  propertjy 
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of  a  belligerent  had  been  leoeiTed  on  board,  yet  that  fact  wai 
not  a  sufficient  ground  for  the  condemnation  of  goods  belong- 
ing to  other  persons;  nor  would  the  insurers  be  discharged 
thereby. 

Shzpfxh,  C.  J.,  deliyered  the  charge  of  the  court.  It  is  a  set- 
tled principle  that  policies  of  insurance  shall  always  be  con- 
strued according  to  the  intention  of  the  contracting  parties,  and 
not  according  to  the  strict  and  literal  meaning  of  the  words: 
Parke,  38.  They  shall  be  taken  largely  for  the  benefit  of  trade 
and  foi  the  insured,  and  the  usage  of  trade  may  be  called  in  to 
explain  any  doubts:  Id.  44;  1  Burr.  348.  Insurance  made  in 
'time  of  peace  continue,  though  a  war  should  break  out;  but  it 
would  be  inequitable  that  the  insured  should  do  anything  in  the 
Toyage  insured  which  should  add  to  the  risk  of  the  insurer. 
The  latter  runs  sufficient  risks,  in  the  event  of  a  war,  without  be- 
ing subjected  to  new  chances.  The  case  of  deviation  may  be 
fairly  brought  in  by  way  of  analogy.  If  there  is  a  Toluiitaiy 
departure,  without  necessity  or  any  reasonable  cause,  from  the 
regular  and  usual  course  of  the  specific  voyage  insured,  the  un- 
derwriters are  discharged  from  any  responsibility.  Nor  is  it  at 
all  material  whether  the  loss  be  or  be  not  an  actual  consequence 
of  the  deviation;  for  the  insurers  are  in  no  case  answerable  for  a 
subsequent  loss,  in  whatever  place  it  happen,  or  to  whatever 
cause  it  may  be  attributed.  Neither  does  it  make  any  difference 
whether  the  insured  was  or  was  not  consenting  to  the  deviation: 
Parke,  835,  836.  It  seems  here,  that  a  smuggling  voyage  to  a 
French  island  was  mutually  understood  to  be  insured.  The 
captain  was  the  agent  and  immediate  consignee  of  the  cargoes 
at  New  Orleans  and  Port  au  Prince.  On  a  war  breaking  out 
between  Great  Britain  and  France,  he  might  perhaps  have  taken 
French  property  on  board  at  the  latter  port,  but  he  ought  not 
to  have  madced  it  as  American  property,  under  the  false  marks 
of  the  initials  of  his  owner's  name.  He  should  have  transacted 
business  in  the  ordinary  mode,  by  signing  bills  of  lading  and 
having  regular  invoices  of  the  shipments  made  for  his  owner. 
Whether  the  West  India  admiralty  judge  and  the  court  of  ap- 
peals have  given  correct  sentences  or  not,  it  is  not  our  province 
to  determine;  but  certainly,  when  it  appears  that  enemy's  prop- 
erty has  been  covered  by  false  marks  to  a  considerable  extent, 
no  invoices  or  other  documents  to  ascertain  the  plaintiff's  in- 
tereet  produced,  papers  proved  to  have  been  privately  concealed, 
and  the  captain  and  consignee  has  been  guilty  of  willful  false 
swearing,  the  mind  of  eveiy  reasonable  man  will  be  affected 
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by  such  testimony.  The  judge  must  see  (Ms  mass  of  circum* 
stances  in  the  same  light  in  vrhich  it  would  strike  the  common 
understandings  of  mankind.  We  think,  in  the  nature  of  the 
thing,  that  the  risk  of  the  insurers  must  be  increased  by  such 
conduct  of  the  agent  of  the  insured,  and  against  which  the 
former  never  undertook  to  indemnify  for  the  premium  which 
they  received.  Whether  such  conduct  of  the  captain  increased 
the  risk  or  not  is  a  matter  proper  for  the  consideration  of  the 
jury,  and  their  verdict  must  depend  on  the  result  of  their  de- 
liberations on  this  question. 

The  jury  not  being  able  to  agree  on  a  general  verdict,  found 
the  following  special  verdict:  "That  Louis  Orousillat,  the 
plaintiff,  caused  the  insurance  to  be  made  as  laid  in  the  decla- 
ration; that  he  had  property  on  board  the  btig  Sophia  therein 
mentioned  to  the  amount  insured;  that  the  defendant  sub- 
scribed the  policy;  that  the  said  brig  was  captured  and  carried 
into  Kingston  by  a  British  privateer,  where  she  was  libeled,  as 
stated  in  the  copy  of  the  record  of  the  proceedings  of  the 
court  of  vice-admiralty,  and  finally  condemned;  that  George 
Price,  the  captain  of  the  said  vessel  and  consignee  of  the 
plaintiff's  property  on  board  the  same,  in  the  course  of  the  pro- 
ceedings in  the  court  of  vice-admiralty,  was  guilty  of  perjury; 
that  there  were  false  marks  on  goods  on  board  the  said  Sophia, 
when  so  captured,  differing  from  the  oath  made  by  the  said 
George  Price,  and  also  that  papers  were  concealed  on  board 
the  said  brig  Sophia;  that  the  plaintiff  abandoned  to  the  de- 
fendant and  claimed  for  a  total  loss,  in  due  time;  and  that  this 
suit  was  commenced  in  due  time,  after  the  expiration  of  the 
time  mentioned  in  the  policy;  and  if  upon  the  whole  the  court 
shall  be  of  opinion  that  the  law  is  in  favor  of  the  plaintiff,  the 
jury  find  for  the  plaintiff  and  assess  damages  at  one  thousand 
and  twenty-four  dollars  and  eighty-six  cents;  but  if  in  favor 
of  the  defendant,  then  they  find  for  the  defendant." 

It  was  agreed  by  the  parties  that,  notwithstanding  the  ref- 
erence to  the  decree  of  condemnation  in  the  special  verdict, 
such  decree  should  not  be  considered  conclusive  upon  the 
.  plaintiff. 

On  this  special  verdict  the  counsel  for  the  plaintiff  urged 
that  it  appeared  the  captain  was  guilty  of  barratry,  and  the 
defendant  must,  therefore,  be  liable.  That  any  act  of  the 
master  or  of  the  mariners  which  is  of  a  criminal  nature,  or 
which  is  grossly  negligent,  tending  to  their  own  benefit,  to  the 
prejiidice  of  the  owners  of  the  ship,  without  their  consent  ox 
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piiTitjy  is  bairatiy:  Parke,  94;  2  Ld.  Baym.  1319;  1  Str.  681; 
2  Id.  1178;  Cowp.  143;  1  T.  B.  323;  4  Id.  33;  7  Id.  506,  508. 
Counsel  for  the  defendant  replied  that  if  plaintiff  founded 
his  expectations  of  recovery  on  the  barratry  of  the  captain 
the  declaration  shonld  have  been  framed  accordingly.  In 
cases  where  the  insurers  have  been  liable  for  barratry,  a 
count  to  thai^  effect  has  been  laid:  Parke,  455;  Cowp.  743; 
Hood  V  NeOnt,  2  DaU.  137  (1  Am.  Dec.  265);  8  T.  B.  234. 

By  CouBT.  Nothing  could  be  clearer  than  that  the  averment 
of  the  loss  was  a  most  material  part  of  the  declaration.  If  it 
is  not  laid  truly,  or  can  be  shifted  from  a  capture  to  a  barratry, 
the  defendant  could  never  come  prepared  to  answer  it.  If 
even  the  facts  were  more  specially  found  as  in  Hood's  Execuion 
V.  N&ibU,  2  Dall.  137  (1  Am.  Dec.  265),  we  could  not  take  them 
up  as  barratry  on  the  present  record. 

The  plaintiff  finally  contended  that,  in  determining  on  the 
special  verdict,  the  court  must  judge  either  from  the  matter 
charged  in  the  libel  and  found  in  the  sentence,  or  from  a  lawful 
cause  of  condemnation  by  the  general  law  of  nations.  No 
cause  is  made  to  appear;  the  libel  charges  the  property  to  be 
French,  and  the  decree  a£Srms  the  charge,  but  no  breach  of 
neutrality  is  alleged,  although  the  decree  assigns  that  as  a 
reason  for  not  allowing  freight.  What  effect  the  captain's  con- 
duct had  upon  the  mind  of  the  admiralty  judge  does  not 
appear;  nor  was  the  plaintiff  privy  to  the  master's  acta  for 
anything  appeariag  on  the  record.  The  court,  therefore,  not 
being  allowed  to  draw  influences  from  the  special  verdict,  must 
decree  the  condemnation  to  have  been  on  the  ground  of  enemy's 
property:  8  T.  B.  234;  for  where  the  condemnation  goes  on 
special  ground,  it  ought  to  be  stated:  Id.  230. 

Defendant's  counsel  insisted  that  the  circumstances  on  which 
the  sentence  of  the  court  of  admiralty  was  founded  might  be 
inferred  from  the  whole  proceedings;  that  it  was  the  conduct  of 
the  captain  that  increased  the  risk,  which  was  not  contemplated 
by  the  insurance.  The  words  encouraged  and  abetted,  in  a 
special  verdict  on  an  indictment  for  a  criminal  offense,  have 
been  held  tantamount  to  aiding  and  assisting,  as  a  necessary 
consequence  of  the  act  found:  4  Burr.  2081.  So  as  to  an  in- 
ference of  malice:  Oneby's  case. 

By  CoxTRT.  The  word  abetting  made  the  party  a  principal  in 
the  second  degree:  4  Burr.  2082.  And  it  is  the  province  of  the 
court  to  determine  what  acts  afford  proof  of  malice:  Burr.  396, 
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474,  937;  3  T.  B.  428.  But  ife  is  clearly  settled  that  they  aie 
confined  to  the  facts  found  in  a  special  verdict,  and  cannot  sup- 
ply the  want  thereof  by  any  axgoment  or  implication  from  what 
is  expressly  found:  2  Haw.  c.  47,  sec.  9.  Is  it  possible  for  this 
court  to  infer  that  the  conduct  of  Captain  Price  increased  the 
risk  of  the  insurer  (though  our  private  judgments  may  be  fully 
satisfied  on  that  point),  when  it  has  been  submitted  as  a  fact 
proper  for  the  juiy's  consideration,  and  they  could  not  agree 
in  their  conclusion  after  repeated  efforts?  No  judgment  can  be 
rendered  on  this  verdict,  and  therefore  a  venire faciM  de  novo  is 
awarded. 


Respublica  V.  Newell. 

brDlCTMBNT  FOB  Pebjuby— STATING  HOW  SwoBK.— An  indictment  for 
peijnry,  which  aven  that  the  defendant  did  "  then  and  there,  in  due 
foim  of  law,  take  his  corporal  oath/'  without  stating  that  he  wai 
sworn  on  the  gospeh^  or  by  uplifted  hand,  is  sufficiently  certain. 

fiAKB— Chabob,  HOW  STATED.— An  indictment  for  peijury  at  common 
law,  which  states  that  the  defendant  "  did,  voluntarily  and  of  his  own 
free  will  and  accord,  propose  to  purge  himself  upon  oath  of  the  said 
contempt,"  negativing,  by  express  averments,  the  truth  of  the  oath, 
and  oondudiug  that  the  defendant  "did  knowingly,  falsely,  wickedly, 
malidoiialy  and  corruptly  commit  willful  and  corrupt  peijury, **  etc.,  is 
good. 

flAKE — FoBM  OF  CoNCLiTDiNO. — ^Au  indictment  concluding  "contrary  to 
the  act  of  assembly  in  such  case  made,*'  etc,  where  the  offense  is  pro- 
hibited by  the  common  law  only,  is,  nevertheless,  good. 

MonoH  in  arrest  of  judgment  in  an  indictment  for  perjury. 
The  indictment  was  for  perjury  committed  by  the  defendant  in 
answer  to  certain  interrogatories  regarding  an  alleged  contempt 
of  court  by  the  defendant,  who  was  charged  with  uttering  the 
following  language,  when  an  order  was  served  upon  him  to 
show  cause  why  an  attachment  should  not  issue  for  disregard- 
ing a  ceriiarari  directed  to  him:  ** Damn  the  court,  they  are  a 
set  of  damned  stool-pigeons."  The  defendant  failed  to  appear 
at  the  time  ordered,  but  afterward  voluntarily  appeared  for  ex- 
amination to  purge  himself  of  the  alleged  contempt,  and  swore 
he  did  not  use  the  language  stated. 

The  indictment  charged  that  **  the  said  R.  N.  did  then  and 
there,  in  due  form  of  law,  take  his  corporal  oath  before  the  said 
court,"  which  had  sufficient  and  competent  power  and  authority 
to  administer  the  same.    It  concluded  that  the  defendant  **  by 
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his  own  act  and  consent,  and  of  his  own  most  wicked  and  cor* 
rupt  mind  and  disposition,  in  manner  and  form  aforesaid,  did 
knowingly,  falsely,  wickedly,  maliciously,  willfully  and  cor- 
ruptly commit  willful  and  corrupt  perjuiy,  to  the  great  dia- 
pleasare  of  Almighty  God,  to  the  etil  and  pernicious  example 
of  all  others  in  like  case  offending,  contraxy  to  the  act  of  gen- 
eral assembly,  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  commonwealth  of  PennsylTania.'* 

Duncan,  for  the  defendant. 

WatU  and  Broum,  for  the  commonwealth. 

The  reasons  given  for  arrest  axe  fully  stated  in  the  opinion. 

By  Court,  Smith,  J.  The  defendant  has  been  found  guilty 
of  willful  and  corrupt  perjury,  in  his  answers  to  certain  interrog* 
atories  filed  in  the  court  of  common  pleas  of  Franklyn  county, 
touching  certain  opprobrious  expressions  made  use  of  by  him 
respecting  the  same  court.  His  counsel  have  filed  reasons  in 
arrest  of  judgment,  which  we  have  fully  considered.  I  shall 
first  premise  that  tenderness  ought  always  to  prevail  in  criminal 
cases,  so  far  at  least  as  to  take  care  that  a  man  may  not  suffer 
otherwise  than  by  due  course  of  law,  nor  have  any  hardship 
done  him,  or  severity  exercised  upon  him,  where  the  construc- 
tion may  admit  of  a  reasonable  doubt  or  difSouhy:  4  Burr. 
2082.  We  are  bound  to  pronounce  the  law  as  we  think  it  is; 
always  leaning  to  the  favorable  side,  where  we  doubt.  For  so 
says  the  law:  Bex  v.  WUkea,  4  Burr.,  per  Lord  Mansfield. 

1.  The  first  reason  in  arrest  of  judgment  is,  that  the  deposi- 
tion on  which  the  perjury  is  assigned  is  stated  to  be  on  an  in- 
terrogatory filed  between  the  commonwealth  and  the  defend- 
ant; on  the  part  of  the  commonwealth  without  stating  any  pro- 
ceeding between  the  commonwealth  and  the  defendant,  in 
which  the  said  deposition  would  be  material. 

This  objection  was  taken  at  the  trial  under  another  shape, 
and  was  overruled  by  the  court.  It  was  then  said,  that  the  in- 
terrogatories were  wrongly  entitled;  that  the  plea  was  pending 
between  James  Taylor  and  Thomas  Shirley,  and  the  rule  was 
entered  in  that  cause;  and  inasmuch  as  the  proceedings  were  on 
the  civil  side  of  the  court  until  the  attachment  issued,  the  inter- 
rogatories should  have  been  filed  in  that  suit,  and  headed  ac- 
cordingly. To  this  point  was  cited  8  T.  B.  253,  and  6  Id.  642, 
note,  and  the  case  of  Caleb  Wayne^  lately  decided  in  the  circuit 
eourt  of  the  United  States,  for  the  eastern  district  of  Pennsyl- 
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Tania.  The  answer  given  was,  that  we  had  not  adopted  that 
nicety  of  foim  here  which  was  practiced  in  England;  bat  at  the 
utmost,  that  the  defendant  should  have  taken  advantage  of  the 
informality,  and  showed  to  the  court  the  grounds  of  his  refusal 
to  answer  the  interrogatories.  He  was  now  too  late,  after  he 
had  come  in  and  voluntarily  submitted  to  answer.  The  rule 
was  entered  in  December  term,  1799,  that  the  defendant  should 
show  cause  why  an  attachment  should  not  issue  against  him, 
for  treating  the  process  of  the  court  with  contempt,  and  using 
opprobrious  words  respecting  the  court.  This  rule  was  grounded 
on  due  proof  made  of  his  improper  conduct  previous  thereto. 
He'was  then  actually  in  contempt.  We  considered  the  rule  to 
show  cause  in  such  a  case  as  wholly  unnecessaxy.  For  con- 
temptuous words  spoken  of  a  court,  its  rules  or  process,  an  at- 
tachment issues  immediately  of  course:  Sayer,  114, 1  Str.  185. 
The  party  must  answer  in  custody;  for  it  is  to  no  purpose  to 
serve  him  with  a  second  rule  who  has  slighted  and  despised 
the  first;  it  would  expose  the  court  to  further  contempt:  1  Salk. 
84.  The  jurisdiction  of  the  court  on  its  criminal  side,  grew  out 
of  the  civil  action,  returned  on  the  certiorari  in  the  plea  above 
stated,  and  the  oath  of  the  party  became  material.  The  issuing 
of  the  attachment  is  only  for  the  purpose  of  bringing  in  the 
party  to  answer  to  the  interrogatories;  and  if  he  can  swear  ofl 
the  contempt  he  is  discharged:  12  Mod.  348.  If  he  deny  all  on 
oath  he  is  set  at  liberty;  but  he  must  be  indicted  for  peijmy  if 
he  forswear  himself:  12  Mod.  511;  8  Id.  81;  Doug.  498;  Mos. 
260;  1  Str.  444;  Annal.  178;  4  Burr.  2106.  When,  therefore, 
Newell  appeared  in  the  court  of  common  pleas  to  purge  himself 
of  the  contempt  charged  against  him,  we  viewed  him  in  the 
same  light  as  if  his  presence  had  been  enforced  by  attachment, 
and  were  of  opinion  that  in  either  case  the  interrogatories  should 
be  entitled  in  the  same  manner.  We  considered  the  rule  to 
show  cause,  stated  in  the  indictment,  as  mere  matter  of  induce- 
ment. An  indictment  for  peijuiy  at  an  assize,  may  allege  the 
oath  to  have  been  taken  before  one  of  the  judges  in  the  com- 
mission, though  the  names  of  both  are  inserted  in  the  caption: 
Leach,  154. 

2.  The  second  objection  is  that  it  is  not  stated  that  the  de- 
fendant took  an  oath  on  the  holy  gospel  of  Gh)d,  or  in  the  pres- 
ence of  Almighty  God,  by  uplifted  hand.  The  indictment 
that ''  the  said  Bobert  Newell  did  then  and  there,  in  due  form 
of  law,  take  his  corporal  oath,"  etc.  This  form  was  approved 
of  by  Lord  Hardwicke,  who  says:  "The  words  corporal  oath 
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may  stand  for  lifting  up  an  arm  or  other  bodily  member."  What 
is  universally  understood  by  an  oath  is,  "  the  person  who  takes 
it  imprecates  the  Tengeance  of  God  upon  him,  if  the  oath  he 
takes  is  false:"  1  Atk.  20.  In  the  great  case  of  Omychund  ▼. 
Barker,  Ld.  Chan.  Baron  Parker  said  he  did  not  think  taciu 
tacrisEvangeliiaweTe  necessary  words;  for  several  old  precedents 
are,  that  the  party  wasjuro^tK  generally,  or  debito  modojurahL8. 
Tide  West's  Symb.  2d  part,  under  the  head  of  Indictment  and 
OflEenses,  sec.  160;  1  Atk.  43,  44.  Lord  Chief  Justice  Willes 
says,  that  sacrosancta  EvangeUa  are  not  at  all  material  words  in 
indictments  for  perjuiy:  Id.  46.  Lord  Chancellor  Hardwicke 
asserts  the  same  opinion,  and  observes  that  the  framers  of  in- 
dictments are  apt  to  throw  in  words,  and  to  swell  them  out  too 
much  to  no  purpose;  therefore  the  old  precedents  are  the  best: 
Id.  50.  According  to  Lord  Chief  Justice  Eenyon,  an  indict- 
ment for  perjury  is  sufficiently  certain  if  it  only  states  the  de- 
fendant to  have  been  in  due  manner  sworn:  Peake,  156;  MeeT. 
Beid,  Id.  23;  Mildrone'acofe;  Leach's  Crown  Cases,  348. 

8.  The  third  reason  in  arrest  of  judgment  is  most  material, 
and  has  obtained  from  us  much  consideration.  It  is  this:  that 
in  the  assignment  of  the  perjury,  it  is  not  stated  that  the  de* 
fendant  did  falsely,  corruptly  and  willfully  swear,  etc.  If  the 
indictment  is  considered  as  grounded  on  the  statute  5  Eliz.  o.  9, 
it  is  certainly  defective;  because  the  words  willfully  and  cor- 
ruptly are  inserted  in  the  sixth  paragraph  as  material  descrip- 
tions of  the  offense.  And  it  is  clearly  settled  that  in  eveiy 
prosecution  on  this  statute  the  words  thereof  must  be  exactly  pux^ 
sued,  and  therefore  that  an  indictment  or  action  on  the  said  stat- 
ute, alleging  that  the  defendant  deposed  such  a  matter /oM  and 
de(^vi:  2  Leon.  211;  3  Id.  230;  1  Skin.  190;  or /oM  ei  cor- 
rupUvi,  12  Cro.  Eliz.  147;  or  falsi  and  voLurUarH:  Sav.  43,  with- 
out expressly  saying  that  he  did  it  voLurUarii  ei  carrupti  is  not 
good;  and  that  such  a  defect  cannot  even  be  supplied  by  adding 
the  words  coniraformam  atatuH,  or  concluding  et  mc  vohmiarium 
ei  corruptum  commiaii  perjurium:  2  Leon.  214;  1  Id.  230;  HetL 
12;  Sav.  43;  Cro.  Eliz.  147;  1  Hawk.  c.  69,  sec.  17. 

The  present  indictment  concludes:  '*  Contrary  to  the  act  of 
general  assembly  in  such  case  made  and  provided."  But,  on 
examining  our  statute  book,  it  will  be  found  that  the  only  law 
respecting  this  offense  in  courts  of  justice  was  enacted  on  the 
thirth-first  May,  1718;  the  twenty-fourth  section  whereof  goes 
to  subornation  of  perjury;  and  the  twenty-fifth  section  extends 
the  English  statute  of  5  Eliz.  c.  9,  and  declares  that  this  statute 
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«hall  be  pat  into  due  exeoation  here:  1  St.  Iaws,  143.  The  act 
of  fifth  April,  1790  (2  St.  Iaws,  804),  which  was  made  p«y 
petual  by  the  act  of  fourth  April,  1799  (4  St.  Laws,  899),  pre* 
scribes  fine  and  imprisonment  in  lieu  of  the  former  infamous 
panishments  qf  pilloiy  and  whipping.  It  will  be  further  found 
that  this  statuid  of  6Eliz.  c.  9,  extends  to  no  other  perjury  than 
that  of  a  witness;  and,  therefore,  no  one  can  come  within  the 
fltatute  by  reason  of  any  false  oath  in  an  answer  to  a  faUI  inchan- 
eery:  Cro.  Eliz.  148;  2  Leon.  201;  Dalis.  84;  Yely.  120;  or  in 
ewearing  the  peace  against  another:  2  Bol.  Ab.  77,  pi.  5;  or  by 
reason  of  a  false  wager  of  law:  7  Noy.  108;  or  for  taJdng  a  false 
oath  before  commissioners  appointed  by  the  king  to  make  an 
inqtdry  concerning  his  title  to  certain  lands:  Moor,  627;  1 
Hawk.  c.  69,  sec.  20.  It  therefore  necessarily  foUows,  that  if  the 
indictment  had  been  framed  with  the  utmost  conectness,  under 
the  statute  of  6  Eliz.  the  offense  of  the  defendant  was  not  pun- 
ifihable  thereby,  because  he  was  not  a  witness  examined  in  a 
•court  of  justice  in  the  usual  course  of  proceeding.  But  the  law 
is  perfectly  ascertained  that  one  may  be  guilty  of  perjury  at 
eommon  law  in  respect  of  a  false  oath,  taken  by  him  in  his  own 
cause,  in  answer  to  questions  pot  to  him  in  a  court  of  law  haT« 
ing  power  to  purge  him  upon  oath,  concerning  his  knowledge 
of  the  matters  in  dispute:  1  Bol.  Ab.  40,  pi.  15,  88,  pi.  9;  Oro. 
El.  609.  So,  also,  in  a  court  of  equity:  1  Leon.  127;  Oro.  Eliz. 
136,  905;  1  Sid.  244;  1  Hawk.  c.  69,  sec.  5. 

This  introduces  the  great  question  whether  this  indictment 
€an  be  supported  against  the  defendant  on  the  principles  of  the 
common  law.  It  was  formerly  held  that  no  indictment 
grounded  on  a  statute,  and  oondnding  contra  formam  aUUuH 
oould  be  maintained  as  an  indictment  at  common  law;  but  the 
eontrary  is  now  adjudged,  and  the  words  contra  formam  aiaiiM 
shall  be  rejected  as  useless  where  the  offense  is  prohibited  by 
the  common  law  only.  The  substance  of  the  indictment  being 
found,  the  rest  is  but  surplusage,  which  hurteth  not  the  verdict, 
and  it  shall  be  taken  as  it  may  stand  by  law:  Atk.  43;  Sty.  86; 
1  Sid.  421;  2  Eeb.  188,  pi.  5;  1  Salk.  212;  2  Hawk.  c.  26,  sec. 
115;  5  T.  B.  162. 

Perjury  is  defined  by  Lord  Coke  to  be  a  eiime  committed 
when  a  lawful  oath  is  administered  in  some  judicial  proceeding 
to  a  person  who  swears  willfully,  absolutely  and  falsely,  in  a 
matter  material  to  the  issue  or  point  in  question:  3  Inst.  164; 
4  Bl.  Com.  137.  And  in  10  Mod.  195,  it  is  laid  down  that  the 
oath  must  not  only  be  false,  but  willful  and  malidoua  to  make 
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it  perjuiy.  Here,  the  legality  of  the  oath  and  the  propriety  of 
the  judicial  procedure  are  indisputable.  The  indictment  states 
that  the  defendant  did  ''there  and  then  voluntarily,  and  of  his 
own  free  Mrill  and  accord,  propose  to  the  said  court  to  purge 
himself  upon  oath  of  the  said  contempt  alleged  against  him; 
that  he  was  then  and  there  duly  sworn  on  his  corporal  oath, 
and  then  and  there  did  answer  and  declare/'  etc.,  negativing 
by  express  averments  the  truth  of  his  oath,  with  a  conclusion 
that ''  he,  the  said  Robert  Newell,  the  day  and  year  aforesaid, 
at  Chambersburgh  aforesaid,  etc.,  by  his  own  act  and  consent, 
and  of  his  own  most  wicked  and  corrupt  mind  and  disposition, 
in  manner  aforesaid,  did  knowingly,  falsely,  wickedly,  mali- 
ciously and  corruptly  commit  willful  and  corrupt  perjury,"  etc. 
On  the  bare  reading  of  the  indictment^  one  would  reasonably 
suppose  that  the  willfulness,  absoluteness,  falsity  and  malice  of 
the  oath  were  sufficiently  asserted  and  charged  against  the  de* 
fendant.  But  his  counsel  have  ingeniously  objected  that  it 
does  not  pursue  the  course  of  the  precedents,  and  that  the 
o£Eense  is  not  laid  in  a  manner  known  to  the  law.  We  hold 
ourselves  bound  by  precedents.  We  flatter  ourselves  we  can 
say,  with  Lord  Chief  Justice  Kenyon,  ''  it  is  our  wish  and  com- 
fort to  stand  super  antiquaa  viaa :"  7  T.  B.  668.  In  criminal 
cases  we  will  not  intentionally  inflict  new  hardships  on  any  one, 
let  our  individual  feelings  be  what  they  may.  To  satisfy  our 
minds  in  this  particular,  my  brother  Yeates  and  I  have  made 
diligent  and  painful  researches  into  the  books  of  entries  on  the 
criminal  law.  The  result  of  our  inquiries  has  been  as  follows: 
In  Bex  V.  OeUes,  6  St.  Tri.  4,  the  indictment  for  pexjuiy  chaiges 
him  that  he  falsely,  voluntarily  and  corruptly  did  say,  etc.  So 
on  the  second  indictment  against  him:  Id.  70.  In  Bex  v.  Sir 
PaHence  Ward,  3  St.  Tri.  661,  the  information  states  that  he 
falsely  and  corruptly  did  swear,  etc.  In  Bex  v.  Elitabelh  Can- 
ning, 10  St.  Tri.  206,  the  indictment  charges,  that  she  did  falsely, 
wickedly,  voluntarily  and  corruptly  say,  etc.  In  Tremaine's  Pleas 
of  the  Grown,  186  to  167,  there  are  thirteen  indictments  for  per- 
jury, all  of  which  are  laid  with  the  epithets,  or  some  of  them, 
falsely,  corruptly,  maliciously  and  voluntarily,  etc.  In  Stubb's 
Grown  Circt.  Gomp.  808  to  834,  there  are  seven  indictments  with 
the  same  epithets  applied  to  the  acts  of  swearing.  So  in  Cliffs 
Entries,  399,  401,  there  are  two  informations  for  peijury  at  the 
assizes,  that  the  defendant  maliciously,  voluntarily  and  cor- 
ruptly swore,  etc.  And  in  Bex  v.  Oreepe,  6  Mod.  343,  an 
information  at  common  law  for  perjury  in  a  trial  at  bar  in  re- 
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pleTin  chaxges  the  defendant,  that  he  falaely,  maliciouslj;  toI- 
untazily  and  corruptly,  on  bis  oath,  said,  etc.  In  Co.  Ent.  164 
b,  857  a,  there  are  two  precedents  of  actions  brought  in  debt,  on 
the  Stat.  6  Eliz.  o.  9,  wherein  it  is  laid  that  the  defendants 
Toluntarily  and  corruptly  swore,  etc.  And  so  in  many  other 
actions  of  debt  in  other  books.  On  the  other  hand,  in  the  same 
book,  166  b,  there  is  a  form  in  a  deposition  before  commission- 
ers on  interrogatories  in  chanceiy,  wherein  the  epithets  are  not 
used.  So  in  Bast  Ent.  481,  the  declaration  lays  the  swearing  with- 
out those  terms  per  quod  idem  B.  volurUarie  et  corrupHve  commisU 
perjurium  vohiniarium.  In  Officium  Clerici  Pacta,  a  book  con- 
taining many  excellent  precedents,  fol.  87,  we  find  an  indict- 
ment for  perjury  in  a  deposition  resembling  the  present  case  in 
all  particulars.  It  states  that  the  defendant ''  being  sworn,  said, 
and  upon  his  oath  a£Brmed  and  deposed  in  manner  following, 
etc.:  Whereas  in  truth  and  in  fact,  etc.,  Toluntarily  and  cor- 
ruptly committed  Toluntary  and  corrupt  perjury,"  etc.  Again, 
in  West's  Symbol.  119  b,  sec.  160,  another  form  of  the  same 
kind  occurs  for  perjury  in  a  deposition  before  commissioners  by 
conmiission  out  of  the  court  of  wards.  But  in  the  same  book 
and  page,  sec.  161,  for  perjury  in  a  deposition  before  commis- 
sioners, by  commission  out  of  chancery,  on  the  Stat,  of  6  Eliz. 
after  the  words  in  the  indictment,  "  whereas  in  truth  the  said 
H.  S.  did  not  cause,  etc.,  neither,  etc.,  (negando  eff^ectum  deposit 
tionia)  prout  praedici  W.faki  and  corrupt^  deposuit  eljurairt,  per 
quod/'  etc.  And  again.  Id.  188,  sec.  241,  an  indictment  for 
perjury  committed  in  an  answer,  in  the  exchequer  at  Chester, 
states  that  the  defendant,  on  his  oath,  **  said,  affirms  and  swore 
these  English  words  following,  etc.,  and  so  the  said  B.,  in  mak- 
ing and  confirming  his  answers  in  that  part  aforesaid,  the  day 
of — ,  at,  etc.,  Toluntarily  and  (5oiTuptly  committed  voluntary 
perjury,"  etc.  It  is  eyident  therefore,  that  the  forms  of  indict- 
ment at  common  law  for  perjury  are  not  uniformly  the  same; 
but  the  words  falsely,  corruptly  and  willfully,  as  applied  ad- 
jectiyely  or  adverbially  to  the  act  of  swearing  are  mere  ex- 
pletives to  swell  the  sentence,  in  the  language  of  Lord  Hard- 
wicke:  1  Atk.60. 

We  find  no  adjudged  case  or  didum  in  the  books,  that  such 
words  are  appropriate  terms  of  art,  descriptive  of  the  crime  of 
perjury  at  common  law,  as  murdravU  in  an  indictment  for  mur- 
der, cepU  in  larceny,  mayhemiavU  in  mayhem, /eZonice  in  felony, 
etc:  2  Hawk.  c.  25,  sec.  55.  On  the  contrary,  we  do  find  it 
laid  down  by  the  judges,  that  an  indictment  for  perjury  at  com« 
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mon  law  does  not  require  so  much  certainly  as  on  the  statnte, 
and  that  it  need  not  be  in  a  court  of  record,  or  matter  mitfa^riii^ 
to  the  issue:  5  Mod.  848;  1  Sid.  106.  And  in  Cox's  caae^  Leaoh, 
69,  it  was  agreed  bj  ten  judges  unanimously,  that  the  word 
willfully  was  not  essentially  neooosary  in  an  indiotment  for  per- 
jury at  common  law,  though  it  was  essential  in  an  indictment 
for  perjury  under  the  Stat,  of  5  Elia.  c.  9,  because  the  term 
willful,  in  the  statute,  is  a  material  description  of  the  offense. 
Still  it  is  naeessary  that  it  should  appear  by  the  indictment^ 
that  the  oath  was  willfully  false. 

It  win  readily  be  agreed  tiiat  all  indictments  must  have  a 
joeeise  and  sufficient  certainty,  and  that  the  offenses  must  be 
set  forth  with  clearness  and  certainty:  4  Bl.  Com.  305,  306. 
Every  person  should  be  apprised  of  the  distinct  charge  made 
against  him,  in  ordor  that  he  may  come  fully  prepared  for  his 
defense.  But  in  the  words  ot  the  humane  Lord  Hale:  **  The 
great,  strict,  and  unseemly  niceties  required  in  some  indict- 
ments, toad  to  the  reproach  of  the  law,  to  the  shame  of  the 
goyemment,  to  the  encouragement  of  villainy,  and  to  the  dis- 
honor of  God."    2  H.  H.  P.  C.  193. 

4.  The  last  reason  offered  in  arrest  of  judgment  is,  that  the 

indictment  is  insensible  and  repugnant,  and  is  defective  both 

in  form  and  substance.    This  objection  being  made  in  general 

terms,  must  zieoessarily  refer  to  the  supposed  defects,  before 

jparticularly  specified  and  already  considered. 

Upon  the  whole,  on  the  best  consideration  which  my  brother 
'Yeates  and  I  have  been  capable  of  giving  to  the  different  rea- 
isona  filed  in  anest  of  judgment,  oiur  official  duty  constrains  us 
\to  say  that  they  are  not  relevant  in  point  of  law,  and  that  tfaa 
-commonwealth  is  entitled  to  judgment. 


Rbspublioa  V.  Passmobb* 

CosTBitFT— PcBUCATioir  CkmcEBNiNa  A  Gausb.— The  paMiaaHfttt  d 
a  paper  calculated  to  prejudice  the  public  mind  in  a  cansB  depending 
in  oooit  is  a  oontempt,  if  it  manitetly  lefion  to  the  cause,  though 
tlw  reference  may  not  expressly  appear  on  the  face  of  the  writing. 

CoMTsifPT.  Defeudant  was  brought  up  for  contempt,  based 
on  the  following  transactions:  It  appeared  that  an  amicable 
action  had  been  begun  by  Passmore  against  Bayard  and  Pettit, 
on  a  policy  of  insurance  subscribed  by  Pettit  and  Biqrard  and 
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other  underwriters.  The  matter  -was  refeired  to  two  arbi- 
tmtorsy  and  in  oaae  of  disagreement  they  to  ohooM  a  third.  A 
report  was  made  in  favor  of  Passmore  for  four  hundred  and 
ninety  dollars^  which  was  filed  on  the  sixth  of  August,  1802;  a 
fieri  facias  issued  thereon  returnable  at  the  last  September  term, 
but  the  same  was  stopped  on  certain  exceptions  being  filed  on 
the  third  of  September  last,  yeiified  by  the  oath  of  Bayard. 
Upon  these  exceptions  a  rule  was  entered  to  show  cause  why 
the  report  should  not  be  set  aside.  On  the  eighth  of  September, 
the  defendant  aflixed  to  a  board,  in  the  exchange  room  in  the 
city  tavern,  the  following  paper:  "The  subscriber  publicly  de- 
clares that  Pettit  and  Bayard,  of  this  city,  merchants  and  quib- 
bling underwriters,  have  basely  kept  from  me,  the  said  subscriber, 
for  nine  months,  about  five  hundred  dollars;  and  that  Andrew 
Bayard,  the  partner  of  Andrew  Pettit,  did,  on  the  third  or  fourth 
instant,  go  before  John  Inskeep,  Esq.,  alderman,  and  swore  to 
that  which  is  not  true,  by  which  the  said  Bayard  and  Pettit  is 
enabled  to  keep  the  subscriber  out  of  his  money  for  about  three 
months  longer,  and  the  said  Bayard  has  meanly  attempted  to 
prevent  others  from  paying  the  subscriber  about  two  thousand 
five  hundred  dollars,  but  in  this  mean  and  dirty  action  he  was 
disappointed;  I,  therefore,  do  publicly  declare  that  Andrew 
Bayard  is  a  liar,  a  rascal,  and  a  coward,  and  do  offer  two  and  a 
half  per  cent,  to  any  good  person  or  {)ersons  to  insure  the 
solvency  of  the  said  Bayard  and  Pettit  for  about  four  months 
from  this  date.  Philadelphia,  September  8,  1802.  Thomas 
Passmore.'' 

A  rule  to  show  cause  was  obtained  to  show  cause  why  an  at> 
tachment  should  not  issue  against  the  defendant  founded  on 
this  publication. 

Moses  Levy,  on  behalf  of  Passmore,  on  the  return  of  this  rule 
fontended  that  there  were  several  matters  in  the  obnoxious 
publication  which  had  no  relation  to  the  suit  in  court,  and  that 
it  must  appear  from  the  face  of  publication  that  there  was  a 
manifest  allusion  to  a  lis  pendens.  At  most  it  was  only  calcu- 
lated to  influence  the  minds  of  the  judges. 

MsKean  and  DaUas,  on  the  oontraxy,  insisted  that  there  could 
be  no  doubt  in  reference  to  the  allusion  contained  in  the  paper. 
One  suit  only  was  then  depending  between  the  parties.  To 
the  oath  filed  in  the  action  by  Bayard,  the  publication  must 
necessarily  relate;  and  it  made  no  difference  if  its  tendency  was 
to  influence  the  court  rather  than  the  jury.    The  sole  apology 
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for  the  oonduot  of  PasBmore  which  is  offered,  is  the  assertion 
that  Bayard  has  perjured  himself  by  swearing  to  that  which  was 
not  true. 

The  CouBT  decided  that  the  attachment  should  issue.  The 
implication  is  irresistible  that  the  publication  referred  to  the 
suit  then  under  the  cognizance  of  the  court.  It  was  an  attempt 
to  prejudice  the  public  mind  in  a  cause  then  depending,  and 
was,  in  the  eye  of  the  law,  a  contempt  of  the  court. 

The  defendant  then  gave  security  for  his  appearance,  and 
submitted  to  answer  interrogatories.  After  his  answers  thereto 
and  appearance  in  court  toward  the  end  of  the  term,  Levy^  in 
his  behalf,  contended  that  he  passed  the  right  of  palliating  hia 
conduct  as  he  had  done  in  his  answers  to  the  interrogatories, 
and  to  extenuate  his  offense  by  every  means  in  his  power.  The 
interrogatories  were  administered  to  him  for  the  better  informa- 
tion of  the  court,  with  respect  to  the  circumstances  of  the  con- 
tempt: 4  Bl.  Com.  287. 

DallaSf  for  the  prosecution,  urged  that  each  step  taken  by  the 
defendant  was  but  an  aggravation  of  his  first  offense  in  his  effort 
to  palliate  his  conduct;  however  innocent  his  intentions  were, 
the  justice  of  the  country  and  of  the  court  requires  that  he  shall 
be  punished:  2  Yes.  621;  1  Dall.  328;  BespMioa  v.  (huxdd, 
1  Am.  Dec.  246;  Wallace  0.  C.  78;  Mosel.  260;  Yem.  &  Soriv. 
295,  296,  299. 

Shippen,  0.  J.  However  libelous  the  publication  complained 
of  may  be,  we  have  no  cognizance  of  it  in  this  summary  mode, 
unless  it  be  a  contempt  of  the  court:  2  Atk.  469.  But  we  are 
unanimously  of  opinion  that  in  point  of  law  it  is  such  a  con- 
tempt, and  readily  concur  with  Lord  Hardwicke  that  ''there 
cannot  be  anything  of  greater  consequence  than  to  keep  the 
streams  of  justice  clear  and  pure,  that  parties  may  proceed  with 
safety  both  to  themselves  and  their  characters:"  Id.  471.  If 
the  minds  of  the  public  can  be  prejudiced  by  such  improper 
publications  before  a  cause  is  heard,  justice  cannot  be  admin- 
istered. The  defendant  has  set  at  naught  the  advice  we  gave 
him  when  we  ordered  the  attachment.  He  has  made  no  atone- 
ment whatever  to  the  person  whom  he  has  so  deeply  injured, 
and  he  can  only  blame  himself  for  the  consequences. 

The  judgment  of  the  court  is  that  the  defendant  pay  a  fine  of 
fifty  dollars  to  the  commonwealth,  and  be  imprisoned  in  the 
debtors'  apartment  for  the  space  of  thirty  days,  and  afterward 
until  the  fine  and  costs  are  paid. 
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This  case  and  that  of  BespuhUea  y.  Oswald,  1  Am.  Dec.  240,  are  noticed 
in  a  late  decision  in  niinois:  PBopU  y.  WiUon,  64  IlL  195;  S.  C.  16  Am. 
Rep.  628.  ThiB  giyes  an  elaborate  reyiew  of  the  authorities  on  the  question 
of  contempt  McAllister,  J.,  in  a  ooncuning  opinion,  thus  refenod  to  the 
principal  case:  *'The  authority  to  pumsh  for  constructive  contempts  has 
heen  recognized  by  numerous  courts  in  England  and  America.  I  shall 
merely  cite  a  few  of  these  cases:  BespubUca  y  Pcusmore,  3  Yeates,  441; 
OnoalcTs  ease,  1  DalL  319;  People  y.  Freer,  1  Caines,  616;  Tennei/'e  case,  3 
Fost.  (N.  H.)  162;  HoUmgsworth  y.  Dvane,  Wall.  C.  C.  77;  UnUsd  States  y. 
Duane,  Id.  102. 

*'  In  Tetmtifs  case  the  respondent  was  interested  in  a  suit  brought  by  his 
•onagainst  one  of  the  defendants  in  a  bill  of  equity,  in  which  suit  the  son  was 
unsuccessful,  but  he  was  not  a  party  to  and  had  no  interest  in  the  suit  in 
equity,  and  while  the  bill  was  pending,  he  caused  copies  thereof  to  be 
printed  and  circulated  extensively.  The  bill  contained  serious  chaiges, 
and  the  respondent  also  said  that  he  could  stop  the  proceedings  in  equity  if 
one  thousand  dollars  were  paid  to  him.  The  conduct  and  language  were 
out  of  the  presence  of  the  court,  and  it  was  held  to  be  a  contempt,  and  cal* 
culated  to  disturb  the  free  course  of  justice.  In  conclusion  the  court  said: 
'  The  circulation  of  such  charges  in  the  absence  of  proof,  by  a  person  un- 
connected with  the  questions  to  be  tried,  was  dishonorable  and  vindictiye 
in  the  highest  degree,  and  an  unwarrantable  interference  with  the  adminis* 
tration  of  justice.' 

*'  In  RespubUe^  v.  Passmore,  the  defendant  affixed  a  writing  to  a  board  in 
the  exchange  room  in  the  city  tavern,  reflecting  upon  the  parties  to  the 
suit,  and  the  court  held  that  the  publication  of  such  a  paper  prejudiced  the 
public  mind  in  a  cause  depending  in  court,  and  was  a  contempt. 

"  In  OswakTs  ctue,  the  publication  in  a  newspaper  of  wanton  aspersiona 
upon  the  character  of  the  opposite  party,  was  ruled  to  be  a  contempt,  and 
Chief  Justice  McKean  said,  that  without  the  power  to  punish  for  contempts 
no  court  could  possibly  exist — 'Nay,  that  no  contempt  could,  indeed,  be 
committed  against  us,  we  should  be  so  truly  contemptible.' 

"  In  the  case  of  The  People  y.  Freer,  supra,  a  publication  was  made  in  a 
newspaper  in  regard  to  a  cause  under  investigation,  and  was  intended  to 
prejudice  the  public  mind  against  the  court,  and  to  intimidate  it  in  its  de- 
cision, on  the  motion  for  a  new  trial  in  the  case  of  The  People  v.  CfrosswdL 
Kent,  J.,  afterward  Chancellor,  delivered  the  opinion  of  the  court,  and 
said  that  publications  scandalizing  the  courts,  or  intending  unduly  to  in- 
fluence or  overawe  their  deliberations,  were  contempts,  which  should  be 
punished  by  attachment;  and  that  it  was  essential  to  their  dignity  of  char  ■ 
acter,  their  utility  and  independence,  that  they  should  possess  and  exercise 
such  authority. 

"  In  United  States  v.  Jhume,  there  was  a  publication  in  a  newspaper,  pend- 
ing the  cause,  reflecting  upon  the  court  and  jury.  The  court  held  that  it 
was  a  contempt  which  had  a  tendency  to  deter  counsel  and  intimidate  the 
court,  if  they  were  susceptible  of  intimidation." 
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Hebsh  V.  RmawALT. 

tMOOr  OP  Slaitdbb.— It  is  snffident  if  the  plamtiff  proves  that  the  de» 
fendaitt  spoke  woHb  eahetantially  the  same  as  those  laid  in  the  deo- 
laiation,  and  the  precise  words  need  not  he  proved. 

JVBTIFICATION. — If  one  assert  a  slander  generally  without  Btating  his 
anther,  it  is  actionahle;  hut  if  he  mentions  at  the  time  his  anthority,  it 
should  he  such  an  anthoiity  as  would  induce  reasonahle  helief . 

Daxaoe. — If  no  special  damage  is  laid,  proof  of  particular  damage  wilt 
not  he  received. 

AonoN  of  slander  for  saying  that  plointifF  had  committed 
homicide  and  was  in  jail  on  that  account.  Plea,  not  guilty,  with 
liberty  to  give  the  special  matter  in  evidence. 

It  appeared  that  the  plaanti£f  was  of  irreproachable  character; 
that  the  alleged  slanderous  words  had  been  repeated  by  five  or 
six  persons  before  the  defendant  uttered  them;  that  defendant, 
at  the  time  of  using  the  words  in  a  public  inn,  had  said  be 
heard  them  from  two  persons  whose  names  he  mentioned,  ona 
of  whom  verified  this  assertion  at  the  trial;  that  there  was  no  ill* 
vnll  between  the  parties,  and  defendant  had  seemed  ooncenied 
on  hearing  the  report,  and  was  not  desirous  of  spreading  it.  A 
witness  was  ofifered  at  the  trial  to  prove  that  a  traveler  refused 
to  go  to  plaintifTs  inn  on  account  of  the  report,  and  said  so  at 
the  time  of  the  refusal.  But  the  court  rejected  the  testimony  aa 
rea  inter  aliaa  acta  and  because  no  special  damage  had  been  al- 
leged. 

O.  Smith  and  Montgomery,  for  the  defendant,  objected  that  all 
the  words  spoken  had  not  been  laid  in  the  declaration,  and  con- 
tended that  it  was  a  good  plea  in  bar  of  the  action,  that  defend* 
ant  had  only  related  a  common  report  and  mentioned  at  thi- 
time  the  person  from  whom  he  heard  it:  Davia  t.  Lewis,  7  T. 
B.  17. 


Hopkins  and  Bowie,  for  the  plaantifif,  insisted  that  it  was  noi 
lawful  to  repeat  slanderous  words:  12  Oo.  183, 134;  that  it  made 
no  difference  whether  the  words  were  heard  from  another  or 
not:  Gardiner  t.  Mwater,  Say.  265;  4  Bac.  Ab.  510;  that  every 
person  was  answerable  for  the  slander  he  reported  of  another: 
Bull.  10.  As  to  the  words  laid  it  is  necessary  only*  to  prove  the 
substance  of  them:  BulL  6. 

Bt  Coubt.  It  is  sufficient  if  the  substantial  slanderous  word* 
are  laid  and  proved.    Otherwise  the  consequence  necessarily 
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^rould  be  that  if  a  oonTenation  wherein  slander  yrna  uttered 
eontinned  for  an  hour,  the  whole  must  be  distinotly  expressed 
in  the  declaration  and  proved  in  evidence,  which  would  be  idle 
and  BupezfluouB. 

The  case  of  Davis  t,  Leuris,  is  sound  law  founded  on  the  com- 
mon usage  of  mankind  and  adapted  to  the  common  concerns  of 
life:  1  Bol.  Ab.  64,  pi.  20;  1  Corny.  Dig.  202;  4  Bac.  Ab.  509; 
1  Bol.  Bep.  69;  1  Ley.  82;  Cro.  Jac.  91;  2  East,  436.  If  one 
asserts  a  slander  generally  without  adding  who  told  it  to  him, 
it  is  actionable.  But  if  he  would  shelter  himself  under  the 
cover  of  report  it  must  be  such  a  one  as  would  induce  reason- 
able belief.  If  it  should  appear  to  be  the  mere  vehicle  of  malice, 
or  the  party  should  attempt  to  vindicate  himself  under  an  author 
wholly  unworthy  of  credit,  we  should  deem  it  an  aggravation  of 
the  injuiy  by  a  substitution  of  finesse  in  fraudem  legis.  In  the 
present  instance  the  defendant  said  he  heard  the  report  from 
two  persons  he  named,  but  he  has  shown  but  one  of  them,  and 
therefore  he  is  not  within  the  true  spirit  of  the  case  cited  in  his 
defense.  Yet  the  case  is  not  of  an  aggravated  kind;  there  was 
no  ill-blood  between  the  parties,  and  he  was  not  indnaixious  in 
circulating  the  report. 

Yerdict  for  the  defendant. 

See  TowDsend  on  libel  and  Slander,  sec  210,  dtiog  this  eas6^  as  to  how 
far  one  is  justified  in  repeating  defamatory  matter.  This  ease  will  be  in- 
slroetive  in  ooimection  with  Co<A  v.  BarMey^  ante,  ML 
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p  YkAvn,  018.] 

IaBL-*MmoATlov  OP  Damaobs.— In  an  action  for  libel  against  the 
pdnter  of  a  newspaper,  it  is  not  a  jnstification  in  law  that  the  publi* 
ealion  was  made  at  the  instance  of  a  person  whose  name  was  given  at 
the  time  and  who  paid  for  it  in  the  usual  oouise  of  business,  though  it 
may  go  in  mitigation  of  damages. 

AonoN  for  libel.  Flea,  not  guilty,  with  leave  to  justify.  It 
i^peared  that  the  defendants,  printers,  published  in  the  York 
Oaaette,  at  the  instance  of  George  Gregor,  by  name,  an  article 
reflecting  upon  the  plaintiff,  a  clergyman,  and  charging  him, 
among  other  things,  **  with  having  got  a  cudgeling  in  Virginia 
from  an  inhabitant  whom  he  persuaded  that  it  was  not  right 
to  sleep  evezy  night  with  his  Wife;  that  she  lay  alone,  and 
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Bunkle  took  the  opportuniiy  and  came  into  her  xoom;  that  the 
wife  gaye  her  husband  a  sign,  and  he  apprehended  him  in  his 
roguery  and  beat  him  his  skin  full/' 

Hopkins  and  W.  Boss,  for  the  defendant,  contended  that  print- 
ing presses  would  not  be  free,  according  to  the  proriaions  of 
the  constitution,  if  printers  could  be  punished  for  a  publica* 
tion  inserted  at  the  instance  of  a  person  whom  thej  named  in 
the  paper,  and  who  paid  for  it  in  the  usual  course  of  busineelB? 
Constitution  Penn.  art.  9,  sec.  7.  That  libel  was  slander  writ- 
ten or  printed:  2  Esp.  Dig.  240;  and  giving  the  author  at  the 
time  of  repeating  slanderous  words  was  good  as  a  plea  in  justi- 
fication to  an  action  of  slander:  7  T.  B.  17;  12  Co.  139-4; 
Eersh  t.  RingwaU  {anie,  892).  Plaintiff  should  look  to  Oregor 
who  avows  the  publication. 

Bowie  and  C.  Smith,  for  the  plaintiff. 

The  OouBT,  in  their  charge  to  the  jury,  observed  that  the  in- 
sertion of  the  publication  at  the  instance  of  Gregor  did  not 
amount  to  a  justification,  in  point  of  law,  though  it  might  go 
in  mitigation  of  damages:  2  Atk.  472;  8  Mod.  123.  Slander- 
ous words  and  libels  are  not  measured  by  the  same  rules  in 
courts  of  justice.  The  offense  of  a  libel  is  more  heinous,  as 
its  circulation  of  the  slander  is  more  extensive,  and  derives,  too, 
an  additional  degree  of  malignity  from  its  being  done  pre- 
meditatedly:  2  Esp.  Dig.  240;  1  Dall.  824  {Bepublicar.  Oswald, 
1  Am.  Dec.  246);  2  East,  430.  Its  excuse  rests  not  on  the 
<«ommon  infirmity  of  mankind.  It  is  the  mark  of  a  depraved 
and  wicked  heart.  Any  written  or  printed  words  which  render 
a  man  ridiculous  or  throw  contumely  on  him,  are  actionable. 
But  it  is  otherwise  of  words  spoken;  and  this  distinction  has 
been  long  settled:  2  Wils.  403-4;  Fitzgib.  121,  253--4;  B.  &  P. 
-831.  The  law  adapts  itself  to  the  usages  and  habits  of  man- 
kind, but  it  cannot  be  expected  to  administer  to  foul  malevo- 
lence; and  hence,  in  the  case  cited,  wherein  the  party  was 
charged,  in  a  copy  of  verses,  with  having  the  itch,  a  difference 
obtained  between  a  libel  and  words  spoken.  Our  reading  does 
not  furnish  us  with  a  dictum,  much  less  a  solemn  adjudication, 
that  a  printer  is  justifiable  in  disseminating  libelous  papers, 
though  he  has  received  a  pecuniary  compensation  therefor  in 
the  way  of  business.  But  we  know  that  the  English  judges 
have  laid  it  down,  that  writing  the  copy  of  ^  libel  is  writing  of 
a  libel;  and  if  the  law  were  otherwise,  men  might  write  copies 
and  print  them  with  impunity:  2  Salk.  417,  419.    It  will  not 
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be  denied  that  if  one  designedly  bespatters  another's  clothes 
with  filth  as  he  passes  the  street,  though  at  the  instigation  of 
a  third  person,  he  would  be  liable  for  damages.  And  shall  a 
printer  with  his  types  blacken  the  fairest'  reputation,  the 
choicest  jewel  we  enjoy,  and  go  scot  free,  merely  because  he 
has  told  the  world  that  the  paper  is  inserted  at  the  request  of 
O.  G.?  It  is  true  that  there  are  shades  of  guilt  in  this  offense, 
and  that  the  author  is  more  criminal  than  the  printer.  The 
one  prepares  the  poison  with  malice  aforethought,  the  other 
administers  it  to  the  world.  Some  instances  occur  where,  the 
prosecution  against  the  printer  has  been  stopped,  on  the 
author  being  giyen  up,  or  avowing  himself,  but  this  only 
shows  that  tiie  latter  is  deemed  the  greater  offender,  and  the 
printer  may  show  this  in  allegation:  8  Mod.  123;  Fortesque, 
201;  2  Atk.  472.  We  do  not  know  what  difficulties  may  be  in- 
terposed  jn  the  plaintiff's  way  in  a  suit  at  Fredericktown.  The 
minds  of  the  congregation  may  have  been  much  heated  in  the 
acrimonious  dispute  which  has  subsisted  between  him  and  the 
German  clergyman  of  the  same  persuasion.  It  is  not  neces- 
sary in  an  action  for  a  libel  to  prove  express  malice;  if  it  be 
slanderous,  malice  is  implied:  1  T.  B.  111.  That  the  present 
publication  against  a  clergyman  is  libelous,  no  one  can  doubt. 

What  has  been  called  tiie  liberty  of  the  press,  1  Dall.  830 
(Respublica  ▼.  Omvald^  1  Am.  Dec.  246),  is  much  misunderstood; 
and  the  most  erroneous  opinions  have  been  formed  of  the  state 
constitution  in  this  particular.  The  seventh  section  of  the 
ninth  article  of  that  instrument  has  provided,  that  "  in  prosecu- 
tions for  the  publication  of  papers,  investigating  the  official 
conduct  of  officers  or  men  in  a  public  capacity,  or  where  the 
matter  published  is  proper  for  public  information,  the  truth 
thereof  may  be  given  in  evidence.  Every  citizen  may  freely 
speak,  write  and  print  on  any  subject,  being  responsible  for  the 
abuse  of  that  liberty."  Indictment  for  libels  against  individ- 
uals, where  the  matter  published  is  improper  for  public  exam- 
ination, remain  in  their  former  state,  and  the  truth  thereof 
cannot  be  given  in  evidence.  In  civil  ak^ions,  at  the  suit  of 
persons,  either  in  a  public  or  private  capacity,  the  party  is 
answerable  in  damages,  if  he  cannot  verify  the  charges  he  has 
made.  This  is  the  present  case,  and  the  plaintiff  is  entitled  to 
a  verdict.  Of  the  measure  of  damages,  the  jury  are  the  sole 
judges,  under  the  mass  of  evidence  submitted  to  their  consid* 
eration. 

Verdict  for  plaintiff  for  eight  dollars  damages  and  costs* 
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A  Tefeienee  to  t^  cue  ti  SmikU  t.  WkumiUer,!  Am.  ll«c.  411«  wOl 
enable  ne  to  andexstend  the  oontroveny  out  of  whidi  tUs  caae  aioee;  and 
lo  which  the  court  made  xefeienoe. 


Hartubt's  Lessee  v.  M'Anultt. 

GOKSIOBBATIOK  IK  DEED. — ^A  deed*  In  the  body  of  which  nocoBBtdention 
18  ezpreseedt  bat  eubjoined  to  which  is  a  receipt  bj  the  giantor  ol 
"  two  hundred  and  fifty  specie  in  fall  of  the  consideration  money,"  is 
sufficient  to  pass  the  land. 

A  sonrr  bad  been  reserved  at  ibe  trial  of  the  cause,  upon 
wbicb  ibe  jnsticeB  proceeded  to  give  tbeir  opinions. 

Teates,  J.  Tbis  cause  was  tried  on  tbe  sixth  of  October, 
1803,  and  tbe  plaintiff  obtained  a  Terdict  for  nine<y-fiFe  and  one- 
quarter  acres  in  Fannet  township.  He  claimed  nnder  a  sale 
by  the  sheriff,  who  seized  and  sold  tbe  same  as  tbe  property  of 
Alexander  Moore.  At  tbe  trial,  a  point  was  made  and  reserved 
for  farther  consideration,  wbetber  tbe  deed  from  Robert  Karr, 
tbe  patentee,  to  Alexander  Moore,  dated  fifth  April,  1787,  passed 
any  estate  to  tbe  grantee.  No  consideration  was  expressed  in 
tbe  body  of  tbe  deed;  bnt  a  receipt  was  snbjoined  thereto, 
whereby  tbe  grantor  acknowledged  tbat  "  be  bad  received  from 
tbe  grantee  two  bundred  and  fifty  in  specie,  in  f nil  of  tbe  con- 
sideration money." 

Tbe  general  rule  of  law  unquestionably  is  tbat  to  raise  a  use 
by  tbe  execution  of  a  deed,  there  must  be  either  a  good  or 
Taluable  consideration;  as  marriage,  tbe  payment  of  money, 
etc.  By  a  bargain  and  sale  on  a  general  consideration,  no  use 
is  raised:  1  Co.  176  a;  Park.  553.  A  bargain  and  sale  for 
divers  good  causes  and  considerations,  witbout  any  money»  is 
not  good,  tbougb  it  be  recited  tbat  tbe  bargainee  was  bound  by 
recognizance  by  tbe  bargainor:  Oro.  Eliz.  894.  And  it  has 
been  held  tbat  tbe  consideration  of  old  acquaintance,  or 
of  being  cbamber-fellows,  will  not  raise  a  use:  2  Bol.  Ab. 
783,  pi.  5,  6.  But  it  is  equally  clear  tbat  there  is  no  indispene- 
able  necessity  tbat  tbe  consideration  money  sbould  be  contained 
i4.tbe  deed  itself.  Because  a  bargain  and  sale,  witbout  ex- 
pressing any  consideration,  may  be  belped  out  by  tbe  ayermeni 
tbat  money  was  paid:  1  Keb.  12;  2  Inst.  672;  1  Go.  176;  7  Id. 
89  a,  40  b;  11  Id.  24;  2  Bol.  Ab.  786,  pL  1;  2  Mod.  250;  1 
Leon.  170;  Moore,  570.    If  no  consideration  is  mentioned  in  a 
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deed,  joa  may  enter  into  proof  of  conBidenttions:  3  T.  B.  474; 
but  if  any  oonsideration  is  mentioned  and  not  said  for  otiiet 
considerations,  you  cannot  proTe  any  other:  1  Yes.  127;  2  Wms* 
804.  A  consideration  "will  arise  equally  where  a  person  gives 
up  a  certain  pecuniaxy  advantage  at  the  time  of  the  grant,  as 
^hen  a  sum  of  money  is  actually  paid  down:  2  Atk.  154  The 
consideration  of  deeds  is  not  to  be  weighed  in  too  nice  scales: 
Id.  514.  The  qxiantum  of  a  valuable  consideration  in  a  deed  is 
not  regarded  in  law:  Id.  148;  2  Vent.  85;  Barnard,  384;  22 
Tin.  202,  pi.  2.  In  purchases,  the  question  is  not  whether  the 
consideration  be  adequate,  but  whether  it  be  valuable,  without 
fraud,  within  the  statutes  of  Elizabeth :  Finch's  Bep.  104;  2 
€!han.  Ca.  159.  And  therefore  it  has  been  determined  thai  the 
consideration  of  a  pepper-corn  is  good  to  raise  an  use  to  make 
a  tenant  to  the  pmcipe:  1  Mod.  262;  2  Id.  249;  2  Vent.  85. 
Indeed  it  has  been  said  that  a  deed,  from  its  solemnity,  imports 
a  consideration:  1  Fonb.  335;  3  Burr.  1663. 

How,  then,  stands  the  case  before  the  comrt?  Here  is  a 
receipt  from  Earr  to  Moore,  for  two  hundred  and  fifty  specie. 
We  know  not  what  were  the  two  hundred  and  fifty,  whether 
eagles,  half-eagles,  dollars,  cents  or  dimes;  but  this  we  know: 
that  they  were  specie,  and  we  also  know,  from  the  resolves  of 
congress  during  the  revolutionary  war  with  Qreat  Britain,  that 
specie,  in  its  true  signification,  means  hard  money,  gold  or  sil- 
ver, as  opposed  to  the  paper  continental  and  state  bills  of  credit 
which  the  necessities  of  the  times  gave  birth  to.  It  then  means 
something  valuable,  as  the  word  coin  in  the  English  books,  and 
of  whatever  value  the  two  hundred  and  fifty  were,  whether  little 
or  great,  the  word  specie  intrinsically  imports  a  value.  This, 
then,  brings  it  to  the  case  in  2  BoL  Ab.  785,  pi.  2.  If  one,  in 
consideration  of  a  certain  sum  of  money,  bargains  and  sells 
lands,  this  is  a  good  consideration  to  raise  a  use,  without  aver- 
ment of  any  sum  in  certain;  for  the  quantity  of  the  sum  is  not 
material.  It  is  a  good  sale  if  there  be  any  money:  Moore,  878. 
The  deed  in  question,  therefore,  passed  an  interest  in  the  lands 
of  Alexander  Moore,  and  was  recorded.  Even  considered  as  a 
voluntary  deed,  it  was  good  as  between  the  parties.  And  the 
lands  having  been  taken  in  execution  as  the  property  of  Moore, 
are  well  passed  by  the  sheriff's  deed  to  the  purchaser.  And 
consequently  my  opini<tt  is  that  judgment  be  entered  for  the 
plaintiff. 

SuTTB,  J.    A  deed,  or  other  grant,  made  without  any  oonaid* 
eration,  is,  as  it  were,  of  no  effect;  for  it  is  construed  to  inure 


898  Habujet's  Lessbb  v.  WAjxuutx.  [Peon. 

to  be  effectual  only  to  the  use  of  the  grantor  himfielf :  2  Bl.  296, 
cites  Perk.  633,  A  bargain  and  sale  is  not  good  if  no  consider- 
ation be  alleged,  not  so  much  as  pro  qwuktm  pecunicB  stimmac 
T.  Baym.  201;  7  Yin.  421,  pi.  10.  But  upon  the  issue  of  rum 
cancesHil,  the  want  of  setting  it  forth  is  cured  by  Terdict;  for  it 
shall  be  intended  to  be  proved  on  the  trial:  1  Vent.  108;  1  Lev. 
808.  If  a  man  pleads  a  bargain  and  sale,  in  which  no  consid- 
eration of  money  is  expressed,  it  must  be  averred  that  it  was 
for  money,  and  the  words  for  divers  considerations,  shall  not 
be  intended  for  money  without  averment:  7  Yin.  421,  pL  8, 
cites  Moore,  669;  2  Bol.  Ab.  786;  1  Go.  176.  Though  no  valu- 
able consideration  be  expressed  in  the  indenture,  yet  if  any 
were  given,  the  same  may  be  averred,  and  the  land  does  suffi- 
ciently pass:  4  Int.  672;  7  Yin.  421,  pi.  4.  If  the  deed  ex- 
pressed for  a  competent  sum  of  money,  though  the  certainty  of 
the  sum  be  not  expressed,  it  is  good  enough;  for,  against  this 
express  mention  of  the  deed,  no  averment  nor  evidence  shall  be 
admitted:  7  Yin.  421,  pi.  3;  1  Bac.  277;  Moore,  878,  669.  If 
one  bargain  and  sell  lands  in  consideration  of  a  certain  sum  of 
money,  it  is  sufficient  to  raise  an  use:  2  Bol.  Ab.  786. 

The  act  of  third  April,  1781,  directs  that  all  debts,  contracts, 
etc.,  shall  be  liquidated  by  a  scale,  by  reducing  them  to  the 
true  value  in  specie.  The  creditor  shall  recover  the  true  value 
of  his  debt  reduced  to  specie:  1  St.  Laws,  880,  882.  Another 
act  of  twenty-first  June,  1781,  declares  that  congress,  etc., 
have  been  necessitated,  by  reason  of  the  scarcity  of  specie,  to 
emit  large  sums  of  paper  money,  etc.,  and  the  quantity  of  specie 
being  of  late  considerably  increased  within  the  United  States, 
that  congress  have  recommended  the  repeal  of  all  laws  making 
paper  bills  of  credit  equal  to  gold  and  silver:  1  St.  Laws,  902. 
See  also  sections  12, 14, 16  and  16  of  the  same  act.  In  the 
resolves  of  congress  of  twenty-second  May,  1781,  the  terms 
real  efficient  money,  that  is  to  say,  in  silver  and  gold,  specie 
value,  solid  coin,  are  all  used  as  synonymous:  Id.  7  May. 
Specie  value  is  used  in  the  same  sense. 

The  principles  and  rules  of  the  conunon  law  as  now  universally 
known  and  understood,  are  so  strong  against  fraud  in  every 
shape,  that  the  common  law  would  have  attained  eveiy  object 
proposed  by  13  Eliz.  c.  6,  relating  to  creditors  only,  and  by  27 
Eliz.  relating  to  purchasers:  Cowp.  434;  1  Bac.  SuppL  682. 
Whether  a  transaction  be  fair  or  fraudulent,  is  often  a  question 
of  law;  it  is  the  judgment  of  law  upon  facts  and  intents:  1  Burr. 
474,  497;  1  Bl.  Bep.  196.    Nothing  is  so  siUy  as  fiwid:  Lofil. 
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53.  All  Btatates  agamst  fraud  shall  be  liberallj  and  beneficially 
expounded,  to  suppress  the  fraud:  8  Oo.  82;  5  Id.  60,  77;  1  Atk. 
206;  Cowp.  434.  The  common  law  doth  so  abhor  fraud  and 
coTin,  that  aJl  acta  as  well  judicial  as  others,  and  which  of 
themselyes  are  just  and  lawful,  jet  beiog  mixed  with  fraud  and 
deceit,  are  in  judgment  of  law  wrongful  and  unlawful:  3  Co. 
78;  1  Burr.  895;  2  Inst.  213,  215.  There  is  no  instance,  where 
the  original  contract  is  fraudulent,  that  any  subsequent  act  can 
purge  it:  1  Wils.  823. 

If  A.,  seised  of  land  in  fee,  maketh  a  fraudulent  conTeyancCg 
to  the  intent  to  defraud  purchasers,  against  stat.  27  Eliz.,  and 
oontinuethin  possession,  and  is  reputed  owner;  B.  enterethinto 
a  communication  with  A.  for  the  purchase  of  it,  and  by  accident 
B.  hath  notice  of  this  fraudulent  conveyance,  and  yet  concludes 
with  A.,  B.  shall  avoid  the  fraudulent  conveyance,  notwith- 
standing his  notice:  5  Co.  61  6,  per  Wray,  0.  J.  A  voluntary 
conveyance  is  binding  on  the  party,  and  all  claiming  under  him: 
1  Fonb.  264,  270;  Cro.  Jac.  270.  A.,  indebted  in  one  hundred 
pounds,  made  a  deed  of  his  goods  for  twenty  pounds,  though  the 
deed  is  void  against  all  creditors  by  13  Eliz.,  yet  against  the 
party,  his  executors  and  administrators,  it  remains  a  good  deed: 
Telv.  197;  Oro.  Jac.  270;  13  Co.  82;  Cro.  Eliz.  445;  13  Viu. 
517,  pi.  3,  654;  2  Bac.  Ab.  605.  Although  a  purchaser  for  val- 
uable consideration  within  27  Eliz.,  hath  notice  of  a  fraudulent 
conveyance  before  he  purchases,  yet  after  the  purchase  he  shall 
avoid  it;  for  the  statute  expressly  avoids  such  conveyances;  so 
that,  whether  the  purchaser  hath  notice  of  them  or  not,  is  not 
material:  Oooch'a  case,  5  Co.  60  b. 

Supported  by  the  foregoing  authorities,  I  am  of  opinion:  1. 
That  the  deed  ftom  £arr  to  Moore  is  sufficient  to  convey  the 
land;  the  consideration  being  stated  in  the  receipt  is  as  good 
in  law  as  if  it  had  been  mentioned  in  the  body  of  the  deed:  2 
Atk.  202;  2.  The  word  specie  has  become  technical  in  the 
United  States,  and  by  the  acts  of  the  legislature  of  Pennsylvania 
it  is  synonymous  with  gold  and  silver,  real  efficient  money, 
solid  coin  or  current  money.  The  receipt  in  this  case  is  for 
two  hundred  and  fifty  specie,  or  suppose  two  hundred  and 
fifty  to  be  omitted  for  specie,!,  e.  for  solid  coin  '*  in  full  con- 
sideration for  the  above  land.''  These  words  are  just  of  the 
same  force  and  effect  as  **  for  a  competent  sum  of  money,"  or  in 
consideration  "of  a  certain  sum  of  money,''  which  have  been 
held  sufficient;  8.  Had  the  deed  from  £azr  to  Moore  been 
made  boruijide  and  for  a  valuable  consideration,  the  estate  would 


4D0  BfiOTm  V.  OiRABD.  (Teiui. 


liaTe  Tested  in  Moore,  and  been  liable  to  his  debts.  If,  as 
stated  by  the  defendants'  counsel,  it  wasmade  byKair,  "  to  the 
end,  purpose  and  intent  to  delaj,  hinder  or  defraud  creditorB," 
etc.,  it  shall  be  deemed  and  taken  onlj  as  against  such  credit- 
ors to  be  clearly  and  utterly  Toid  bj  Stat.  13  Eliz.  c.  6.  Yet, 
as  against  Karr,  his  ezecntora  and  administrators,  it  is  a  good 
deed,  and  consequently  the  land  so  conveyed  was  liable  to 
Moore's  debts;  4.  Whether  the  lessor  of  the  plaintiff  had  notice 
before  he  bought,  though  not  before  his  judgment,  is  not  mate- 
rial, as  has  been  the  settled  law  erer  since  the  decision  of 
Oooch'9  case  and  Slander^M  oosff,  therein  dted:  6  Oo.  60  b. 
I  concur  that  judgment  be  entered  for  the  plaintiff. 


Brown  v.  Gibard. 

(4  Tmtam,  110;  S.  0. 1  Haamt,  4a  J 

ICAXm  PBomx  Evidskce.— A  protest  made  in  Fhiladelpliia,  wiiMe 
both  the  insnier  and  insured  redded,  and  without  notice  to  the  huuei^ 
was  held  to  be  evidence  in  an  action  between  thoae  parties  to  show  the 
necessity  of  a  deviation. 

BUSDEH  OP  Pboof  as  TO  Sbawobthikbss.— A  vessel  insured  must  be  in 
all  respects  fit  for  the  trade  wherein  she  is  employed;  and  genenllj 
the  proof  lies  on  the  insnred;  bat  where  it  appears  that  the  loss  may 
be  fairly  imputed  to  sea  damage  or  other  misfortnne,  the  proof  lies  on 
the  insurer,  if  he  defends  himself  on  the  ground  of  nnnnsimrthinwi 

AoTXOH  on  two  policies  of  insurance;  the  one  on  the  goods 
laden  on  board  the  schooner  Eagle,  at  and  from  Edenton^ 
North  Oarolina,  to  Oape  Nichola  Mole;  the  other  on  the 
schooner.  The  cause  now  came  before  the  court  for  a  second 
triaL 

The  plaintiff  offered  in  evidence  the  captain's  protest,  taken 
In  Philadelphia  ten  days  after  the  execution  of  the  policies,  to 
prove  that  the  veosel  was  foioed  by  winds  and  weather  into 
that  port. 

IngerBoU  and  Bawle,  on  behalf  of  the  defendanl,  objeeted. 
They  contended  that  it  was  this  deviation  that  releaaed  the 
underwriters:  Park,  886.  The  captain  should  have  proceeded 
to  bis  destination  without  delay:  Abbot,  198, 194;  he  is  answer^ 
able  for  all  negligence:  Week.  179;  and  by  this  protest  he  seeks 
to  excuse  himself  under  pretense  of  a  storm.  He  is  in  fact  giT« 
ing  eyidence  in  his  own  cause.  In  a  question  on  a  poUqy  on 
goods  as  to  the  seaworthiness  of  the  yessel,  the  owner  of  the 
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•hip  was  rejeotdd  as  a  witoeaa  to  pro^e  that  she  was  atanoh, 
until  released  bj  the  plaintiff:  Peake  Ni.  Pri.  84. 

Condy,  for  the  plaintiff,  urged  that  the  masters'  protests  had 
always  been  receiyed  as  evidence  in  our  courts  in  commercial 
transactions:  1  Dall,  6, 10,  818.  Strict  rules  of  legal  eYidenoe 
do  not  apply  to  causes  of  this  nature:  Id.  17. 

By  CouBT.  Let  the  protest  be  read  and  be  judged  of  by  the 
jury,  agreeably  to  the  uniform  practice.  We  considered  this 
matter  very  fully,  on  the  motion  for  the  new  trial,  and  adhere 
to  the  opinion  we  then  deliyered.  The  usage  is  founded  on  the 
conyenience  of  trade  and  is  attended  with  salutaiy  effects.  If 
the  defendant's  doctrine  prevails,  few  losses  will  be  recovered 
on  policies  of  insurance. 

The  protest,  wherein  the  mate  and  a  seaman  had  joined,  was 
read;  from  which  it  appeared,  that  after  leaving  Edenton  on 
the  fourth  June,  1797,  the  vessel  struck  on  a  bar.  A  leak  was 
caused  thereby,  and  was  afterward,  on  the  eighth  June,  so 
increased  by  a  severe  gale  of  wind,  that  the  ship  was  forced 
into  Philadelphia,  the  nearest  port.  The  schooner  was,  on  the 
.fourth  August,  captured  by  a  French  privateer,  carried  into 
Port  de  Paix  and  there  condemned  for  elicit  trading,  as  Cape 
Nichola  Mole  was  a  revolted  colony  from  France  and  in  a  state 
of  siege. 

The  defendant  then  rested  his  defense  on  the  unseaworthi- 
ness of  the  vessel,  and  offered  in  evidence  a  warrsnt  from  the 
United  States  district  court  of  Pennsylvania,  dated  June  22, 
1797,  to  two  persons  to  make  a  survey  of  the  schooner,  and 
their  return  thereon. 

Plaintiff  objected  that  the  return  upon  a  survey  was  only 
evidence  to  prove  a  condemnation,  and  could  not  be  received 
to  show  that  the  vessel  was  not  seaworthy:  Wrighi  v.  Bernard, 
Park,  436. 

By  CouBT.  As  records,  the  warrant  and  sorvqr  surely  may 
be  read.  Their  operation  will  be  considered  hereafter.  The 
reports  of  the  surveyors,  made  on  the  twenly-fourth  of  June, 
atated  tiiat,  upon  examination,  they  found  the  plank  of  the 
flohooner  much  wonn-eaten  about  the  stem  and  stem  and  at  the 
8tem*post,  and  that  her  leaking  was  occasioned  thereby,  and 
not  by  running  on  Ocraoock  bar. 

The  counsel  agreed  that  if  it  was  established  that  the  sdhooner 
was  not  seaworthy,  the  policy  on  the  goods,  as  well  as  on  the 
vessel,  was  thereby  annulled:  Park,  249,  263. 

▲k.  Dm.  Vou  u— m 
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The  CouBT  submitted  the  question  as  one  of  fact  for  the  de- 
cision of  the  jury;  and  laid  down  the  rule  to  be,  that  the  yessel 
insured  must  in  all  repects  be  fit  for  the  trade  wherein  she  is 
employed;  and  generally  the  proof  lay  on  the  party  insured; 
but  if  it  appears  that  the  loss  may  be  fairly  imputed  to  sea 
damage,  or  any  other  unforeseen  misfortune,  and  the  under- 
writer means  to  defend  himself  on  the  ground  of  her  not  being 
seaworthy  at  the  time  of  her  departure,  the  burden  of  the  proof 
lies  on  him  who  sets  it  up  as  a  defecje:  2  Marsh.  367,  368. 

Verdict  for  the  plaintiff. 

A  motion  for  a  new  trial,  on  the  ground  that  the  yerdict  was 
against  evidence,  was  denied. 

It  was  also  decided  in  CrwuUkU  v.  BaU^  anUt  876,  that  the  proteBt  of  tlia 
eaptain  or  inastor  was  admlwrihle  as  evidence. 


Respublica  V.  Dbnnul 

[4  TkASH,  967.] 

Libel— Pbivileobd  Publication.— The  publication  of  the  truth  from 
good  motives  and  for  justifiable  ends,  though  it  reflect  on  the  govern- 
ment or  its  magiBtrateSy  does  not  constitute  a  libel ;  but  it  is  otherwiee 
when  done  with  an  evil  intent. 

Indiotmeht  for  a  libel.  The  facts  sufficientlj  appear  in  the 
charge  to  the  jury. 

MoKean^  aUomey-general,  for  the  plaintiff. 

IngersoU  and  Hopbinson,  for  the  defendant. 

Before  the  juiy  were  sworn  defendant's  counsel  stated  that 
they  had  received  information  that  some  of  the  jurors  had  pub- 
licly expressed  their  opinions  on  the  present  publication,  and 
moved  the  court  to  question  them  whether  they  had  so  declared 
themselves  or  not:  John  Friet^  case.  Printed  Trial,  177;  Lord 
Balmerino's  case,  1  St.  Tri.  470,  471.  The  motion  was  opposed 
by  the  attorney-general. 

The  OouBT  refused  to  put  the  question  to  the  jurors;  but  they 
publicly  declared  that  if  any  of  the  jurors  in  llie  box  did  not 
feel  themselves  indifferent  to  the  defendant,  or  had  prejudged 
tho  cause,  or  had  so  declared  themselves,  it  was  their  duiy  to 
mention  it  to  the  court,  to  be  judged  of  by  them.  It  must  be 
the  wish  of  every  honest  mind  that  a  fair  and  impartial  trial 
should  take  place. 
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Yeates,  J.y  delivered  the  charge  to  the  jury:  We  possess  no 
political  characters  on  this  bench;  we  are  bound  by  every  tie 
of  religion  and  duty  to  see  that  the  laws  of  the  country  shall 
be  the  rule  of  conduct,  and  that  justice  shall  flow  in  her  usual 
and  accustomed  channels  without  respect  to  persons. 

The  defendant  stands  indicted  as  a  factious  and  seditious  per- 
son of  a  wicked  mind,  and  unquiet  and  turbulent  disposition 
and  conversation,  seditiously,  maliciously  and  willfully  intend- 
ing, as  much  as  in  him  lay,  to  bring  into  contempt  and  hatred 
the  independence  of  the  United  States,  the  constitution  of  this 
commonwealth  and  of  the  United  States,  to  excite  popular  dis- 
content and  dissatisfaction  against  the  scheme  of  polity  insti- 
tuted, and  upon  trial  in  the  said  United  States,  and  in  the  said 
commonwealth,  to  molest,  disturb  and  destroy  the  peace  and 
tranquillity  of  the  said  United  States  and  of  the  said  common- 
wealth, to  condemn  the  principles  of  the  revolution,  and  revile, 
depreciate  and  scandalize  the  characters  of  the  revolutionary 
patriots  and  statesmen,  to  endanger,  subvert,  and  totally  de- 
stroy the  republican  constitutions  and  free  governments  of  the 
said  United  States  and  this  commonwealth,  to  involve  the  said 
United  States  and  this  commonwealth  in  civil  war,  desolation, 
and  anarchy,  and  to  procure  by  art  and  force  a  radical  change 
and  alteration  in  the  principles  and  forms  of  the  said  constitu- 
tions and  governments,  without  the  free  will,  wish  and  concur- 
rence of  the  people  of  the  said  United  States  and  this  common- 
wealth respectively,  and  to  fulfill,  perfect  and  bring  to  effect  his 
wicked,  seditious  and  detestable  intentions  aforesaid,  he,  the 
said  Joseph  Dennie,  on  the  twenty-third  of  April,  1803,  at  the 
citj  of  Philadelphia,  falsely,  maliciously,  factiously,  and  sedi- 
tiously did  make,  compose,  write,  and  publish  the  following 
libel,  to  wit:  **  A  democracy  is  scarcely  tolerable  at  any  period 
of  national  history.  Its  omens  are  always  sinister,  and  its 
powers  are  impropitious.  With  all  the  lights  of  experience 
blazing  before  our  eyes,  it  is  impossible  not  to  discover  the 
futility  of  this  form  of  government.  It  was  weak  and  wicked 
at  Athens,  it  was  bad  in  Sparta,  and  worse  in  Home.  It  has 
been  tried  in  France,  and  terminated  in  despotism.  It  was 
tried  in  England,  and  rejected  with  the  utmost  loathing  and 
abhorence.  It  is  on  its  trial  here,  and  its  issue  will  be  civil  war, 
desolation  and  anarchy.  No  wise  man  but  discerns  its  imper- 
fections; no  good  man  but  shudders  at  its  miseries;  no  honest 
man  but  proclaims  its  fraud,  and  no  brave  man  but  draws  his 
Bword  against  its  force.    The  institution  of  a  scheme  of  polity 
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■o  xadioally  oontemptible  and  vicious,  is  a  memorable  example 
of  what  the  lillainj  of  some  men  can  devise,  the  f oUj  of  others 
reeeive,  and  both  establiflh,  in  despite  of  reason,  reflection  and 
sensation/' 

This  publication  is  stated  to  bays  been  made  in  a  certain  weeklj 
paper,  called  the  Port-folio,  and  the  act  is  charged  in  the  in* 
dictment  to  have  been  committed  ''in  manifest  contempt  of  the 
constitution  and  laws  of  the  United  States  and  this  common- 
wealth, in  derogation  of  the  national  independence,  reputation 
and  honor,  to  the  evil  example  of  all  other  in  the  like  case  of- 
fending, and  against  the  peace  and  dignity  of  the  commonwealth 
of  Fennsylyania." 

Is  the  defendant  guilty  or  not  of  the  facts  and  intentions 
charged,  is  the  question  to  be  tried.  The  case  is  admitted  to 
be  of  high  moment.  The  seventh  section  of  the  ninth  article 
of  the  constitution  of  the  state  must  be  our  guide  upon  this 
occasion;  it  forms  the  solemn  compact  between  the  people  and 
the  three  branches  of  the  government,  the  legislative,  executive 
and  judicial  powers.  Neither  of  them  can  exceed  the  limits 
prescribed  to  them  respectively.  To  this  exposition  of  the  pub- 
lic will  every  branch  of  the  common  law,  and  of  our  municipal 
acts  of  assembly,  must  conform;  and  if  incompatible  therewith, 
they  must  yield  and  give  way.  Judicial  decisions  cannot  weigh 
against  it  when  repugnant  thereto.  It  runs  thus:  *'  The  print- 
ing presses  shall  be  free  to  every  person  who  undertakes  to 
examine  the  proceedings  of  the  legislature,  or  any  branch  of 
government;  and  no  law  shall  ever  be  made  to  restrain  the  right 
thereof.  The  free  communication  of  thoughts  and  opinions  is 
one  of  the  invaluable  rights  of  man;  and  every  citizen  may 
freely  speak,  write  or  print  on  any  subject,  being  responsible 
for  the  abuse  of  that  liberty.  In  prosecutions  for  the  publica- 
tion of  papers,  investigating  the  official  conduct  of  officers  or 
men  in  a  public  capacity,  or  where  the  matter  published  is 
proper  for  public  information,  the  truth  thereof  may  be  given 
in  evidence;  and  in  all  indictments  for  libels,  the  jury  ahall 
have  a  right  to  determine  the  law  and  the  facts,  under  the  di- 
rection of  the  court,  as  in  other  cases." 

Thus  it  is  evident  that  legislative  acts,  or  of  any  branch  of 
the  government,  are  open  to  public  discussion;  and  every  citi- 
zen may  fully  speak,  write  or  print  on  any  subject,  but  is 
accountable  for  the  abuse  of  that  privilege.  There  shall  be  no 
licenses  of  the  press.  Publish  as  you  please  in  the  first  instance 
without  control;  but  you  are  answerable  both  to  the  commnnity 
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and  the  individual,  if  you  proceed  to  unwarrantable  lengths^ 
No  alteration  is  hereby  made  in  the  law  as  to  private  men» 
affected  by  injurious  publications^  unless  the  diseussion  be 
proper  for  public  information.  '*  But  if  one  uses  the  weapon  of 
truth  wantonly,  for  disturbing  the  peace  of  families,  he  is  guiliy 
of  libel:"  Per  General  Hamilton  in  GrossweWa  trial,  p.  70.  The 
matter  published  is  not  proper  for  public  information.  The 
common  weal  is  not  interested  in  such  a  communication  except 
to  suppress  it.  What  is  the  meaning  of  the  words  "being 
responsible  for  the  abuse  of  that  liberty,"  if  the  jury  are*  inter- 
dicted from  deciding  on  the  case  ?  Who  else  can  constitution- 
ally decide  on  it  ?  The  expressions  relate  to  and  pervade  every 
part  of  the  sentence.  The  objection,  that  the  determinations 
of  juries  may  vary  at  different  times,  arising  from  their  different 
political  opinions,  proves  too  much.  The  same  matter  may  be 
objected  against  them,  when  party  spirit  runs  high,  in  other 
criminal  prosecutions.  But  we  have  no  other  constitutional 
mode  of  decision  pointed  out  to  us,  and  we  are  bound  to  use 
the  method  prescribed. 

It  is  no  infraction  of  the  law  to  publish  temperate  investiga^ 
tions  of  the  nature  and  forms  of  govemment.  The  day  is  long 
past,  since  Algernon  Sidney's  celebrated  treatise  on  govern- 
ment, cited  on  this  trial,  was  considered  as  a  treasonable  libel. 
The  enlightened  advocates  of  representative  republican  gov- 
ernment pride  themselves  in  the  reflection  that  the  more  deeply 
their  system  is  examined,  the  more  fully  will  the  judgments  of 
honest  men  be  satisfied  that  it  is  the  most  conducive  to  the 
safety  and  happiness  of  a  free  people.  ''Such  matters  are 
proper  for  public  information."  But  there  is  a  marked  and 
evident  distinction  between  such  publications  and  those  which 
are  plainly  accompanied  vdth  a  criminal  intent,  deliberately 
designed  to  unloosen  the  social  bond  of  union,  totally  to  un- 
hinge the  minds  of  the  citizens,  and  to  produce  popular  discon- 
tent with  the  exercise  of  power  by  the  known  constituted  au- 
thorities. The  latter  writings  are  subversive  of  all  government 
and  good  order.  "  The  liberty  of  the  press  consists  in  publish- 
ing tiie  truth,  from  good  and  justifiable  ends,  though  it  reflects 
on  government  or  on  magistrates:"  Per  General  Hamilton  in 
Cro88weWs  trial,  p.  63,  64.  It  disseminates  political  knowledge, 
and  by  adding  to  the  common  stock  of  freedom,  gives  a  just 
confidence  to  every  individual.  But  the  malicious  publications 
which  I  have  reprobated,  infect  insidiously  the  public  mind  with 
a  subtie  poison,  and  produce  the  most  mischievous  and  alarm* 
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ing  consequences,  by  their  tendency  to  anarchy,  sedition  and 
civil  war.  We  cannot,  consistently  with  our  official  duty,  pro- 
nounce such  conduct  dispunishable.  We  believe  that  it  is  not 
justified  by  the  words  or  meaning  of  our  constitution.  It  is 
true,  it  may  not  be  easy  in  every  instance  to  draw  the  exact  dis- 
tinguishing line.  To  the  jury  it  peculiarly  belongs  to  decide 
o£  the  intent  and  object  of  the  writing.  It  is  their  duty  to 
judge  caudidly  and  fairly,  leaning  to  the  favorable  side  where 
the  criminal  intent  is  not  clearly  and  evidently  ascertained. 

It  remains,  therefore,  under  our  most  careful  consideration 
of  the  ninth  article  of  the  constitution,  for  the  jury  to  divest 
themselves  of  all  political  prejudices,  if  any  such  they  haye, 
and  dispassionately  to  examine  the  publication  in  the  Port- 
folio, which  is  the  ground  of  the  present  prosecution.    They 
must  decide  on  their  oaths,  as  they  will  answer  to  Gk>d  and 
their  country,  whether  the  defendant,  as  a  factious  and  seditious 
person,  with  the  criminal  intentions  imputed  to  him,  in  order 
€o  accomplish  the  objects  stated  in  the  indictment,  did  make 
and  publish  the  writings  in  question.     Should  they  find  the 
charges  laid  against  him  in  the  indictment  to  be  well  founded, 
they  are  bound  to  find  him  guilty.    They  must  judge  for  them- 
selves on  the  plain  import  of  the  words,  without  any  forced  or 
strained  construction  of  the  meaning  of  the  author  or  editor, 
and  determine  on  the  correctness  of  the  innuendoes.    To  every 
word  they  will  assign  its  natural  sense,  but  will  collect  the  true 
intention  from  the  context,  the  whole  piece.    They  will  accu- 
rately weigh  the  probabilities  of  the  charge  against  a  literaiy 
man.     Consequences  they  will  wholly  disregard,  but  firmly 
discharge  their  duty.    BepresentatiTe  republican  governments 
stand  on  immovable  bases,  which  cannot  be  shaken  by  theoret- 
ical systems;  yet,  if  the  consciences  of  the  jury  shall  be  clearly 
satisfied  that  the  publication  was  seditiously,  maliciously  and 
willfully  aimed  at  the  independence  of  the  United  States,  the 
constitution  thereof,  or  of  this  state,  they  should  convict  the 
defendant.    If,  on  the  other  hand,  the  production  was  honestly 
meant  to  inform  the  public  mind,  and  warn  them  against  sup- 
posed dangers  in  society,  though  the  subject  may  have  been 
treated  erroneously;  or  that  the  censures  on  democracy  were 
bestowed  on  pure  unmixed  democracy,  where  the  people  en 
masse  execute  the  sovereign  power  without  the  medium  of  their 
representatives  (agreeably  to  our  forms  of  government),  as  hays 
occurred  at  different  times  in  Athens,  Sparta,  Bome,  France 
and  England,  then,  however  the  judgments  of  the  jury  may 
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indine  them  to  think  individaallyy  they  should  acquit  the  de- 
fendant. In  the  first  instance^  the  act  would  be  criminal;  in 
the  last,  it  would  be  innocent.  If  the  jury  should  doubt  of  the 
criminal  intention,  then  also  the  law  pronounces  that  they 
should  be  acquitted:  4  Burr.  2562,  per  Lord  Mansfield. 

Thus  have  we  endeavored  to  discharge  our  official  duty  to  the 
jury  with  impartiality.  It  rests  with  them  to  disohaxge  their 
duties  virtuously  and  conscientiously,  agreeably  to  the  true 
spirit  of  our  constitution  and  laws. 

Yerdioty  not  guilty. 


Geiss  v.  Odenheimer. 

[4  TSAXBt,  «8.] 

Time  of  Ezboution  of  Deed.— The  real  time  of  the  ezecation  of  a  deed 

may  be  shown  by  parol  testimony  by  either  party. 
Bttbden  of  Proof. — ^When  a  deed  is  antedated,  the  party  claiming  under 
it  has  the  burden  of  proof  as  to  the  time  of  its  execution. 

SciBE  FACIAS  on  a  mortgage  dated  seventeenth  December, 

1801,  by  one  Walter  to  the  plaintiffs,  to  secure  the  payment  of 
eight  hundred  dollars  and  interest,  on  the  seventeenth  June, 

1802,  acknowledged  eighteenth  December,  1801,  and  recorded 
the  next  day.  Walter  conveyed  the  premises  to  Odenheimer  by 
deed  dated  twentieth  July,  1801  (but  which  was  admitted  to  be 
antedated),  acknowledged  eighteenth  December,  1801,  and  re- 
corded twenty-seventh  April,  1802,  and  Odenheimer  was  substi- 
tuted as  defendant,  under  the  plea  of  payment,  with  leave  to 
give  the  special  matter  in  evidence.  The  only  question  was 
whether  the  mortgage  or  deed  was  first  executed. 

Bawle,  for  the  defendant,  called  the  subscribing  witnesses  to 
the  deed  to  prove  the  time  of  its  execution. 

Jf.  Levy,  for  the  plaintiff,  objected  that  every  deed  is  pre- 
sumed to  be  executed  on  the  day  it  bears  date:  2  Inst.  674;  and 
that  six  months  having  elapsed  from  the  date  of  the  deed  in 
question  before  it  was  recorded,  no  estate  was  conveyed 
thereby:  Act  of  1715,  sec.  8. 

TiLOHMAN,  0.  J.*^    The  very  authorily  in  2  Inst  674,  shows 

•In  the  month  of  December,  1806,  Chief  Jiietloe  Shlppen  resigned  hie  oiBoe.  On  the 
twentX'flfth  Febnury,  1806,  Wllllun  TUghman  wm  oommiiudoned  m  chief  Jnstlee  of  the 
eopreme  court.  In  m  work  on  '*  The  Leeden  of  the  Old  Bar  of  Philadelphia,"  hj  Horaoe 
BInney,  he  aaji,  p.  £8,  referring  to  Edward  Ttlghman,  one  of  the  leaden  of  that  bart 
**Tbe  chief  Joatlceehlp  of  the  supreme  court  of  PennsyWanla  waa  offered  to  him  by 
Ooremor  McEean,  npon  the  death  (?)of  Chief  Justice  Shlppen;  but  he  declined  It.  and 
recommended  for  the  appointment  his  kinsman  (cousin),  William  TUghman,  who  io 
much  adorned  that  station  by  his  learning  and  ^irtnea." 
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that  iihe  real  time  of  delivery  of  a  deed  may  be  shown  in  eTi- 
denoe.  The  date  shall  be  intended  the  time  of  deliveiy,  unless 
the  oontrazy  is  proved;  the  presumption  stands  until  it  is  re^ 
moved  by  testimony.  It  would  be  of  the  most  dangerous  con- 
sequence to  assert  that  the  dates  of  deeds  are  conclusive;  the 
greatest  frauds  might  thus  be  committed.  If  the  true  time  of 
execution  may  be  proved  by  one  party,  so  may  it  by  the  other. 
The  eighth  section  of  the  recording  act  of  1715  has  been  always 
confined  to  mortgages  and  defeasible  deeds;  a  different  con- 
struction would  overthrow  many  titles.  The  supplement 
thereto  has  varied  the  expressions,  but  furnishes  a  strong  legis- 
lative exposition  of  the  former  act.  The  deeds  and  convey- 
ances are  to  be  recorded  witibin  six  months  after  their  execution. 
We  have  no  doubt  but  the  evidence  is  strictly  legal,  and  must 
be  received. 

Yeates,  J.  It  has  been  determined  in  this  court,  on  solemn 
argument^  in  Burk  v.  AOen^  that  the  eighth  section  of  the  act  of 
1715  does  not  extend  to  deeds  in  general. 

The  witnesses  were  examined,  but  could  not  establish  the 
time  of  execution  of  the  deed.  But  from  the  deposition  of 
Walter  it  appeared  that  the  mortgage  was  first  executed,  and 
his  testimony  was  corroborated  by  several  circumstances. 

TzLGHiuN,  0.  J.,  submitted  to  the  jury  that  if  they  believed 
the  testimony  of  Walter,  the  plaintiff  must  prevail.  But  if 
they  should  doubt  his  credibility,  and  believe  that  the  deed  was 
executed  on  the  seventeenth  December,  the  day  of  its  acknowl- 
edgment, still  it  was  incumbent  on  the  grantee  to  establish  itf 
execution  prior  to  that  of  the  mortgage.  The  deed  being  con 
fessedly  antedated,  the  burden  of  proof  was  thrown  on  tL 
defendant. 

Verdict  for  the  plaintiffs. 


Sherman's  Lessbi  v.  Dill« 

OOHTEAor  VOB  BALE  OF  LAiTD.^By  artioles  of  agreement  for  the  ssleoi 
land,  it  was  agreed  that  on  certain  payments  at  a  fntoie  day,  the 
vendee  should  receive  a  deed ;  and  farther  stated  that  for  the  consid- 
eration therein  expressed,  the  vendor  ''grants,  baigainsand  aeUs"  a 
certain  tract  of  land.  Bonds  were  given  for  the  purchase  money.  It 
was  held  that  this  wat  not  sufficient  to  divest  the  legal  estate. 

Ejxctmebt  for  two  hundred  and  sixty-four  acres  of  land. 
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The  facts  ap|>eared  as  follows:  Jacob  Shennaiiy  daiming  the 
lands  in  question,  on  the  seventeenth  of  December,  1792,  en* 
tered  into  articles  of  agreement  with  Geoige  Fridley,  stating 
that,  in  consideration  of  nine  hundred  and  fifty  pounds,  to  be 
paid  as  hereafter  set  forth,  the  said  Sherman  **  grants,  bargains 
and  sells  "  to  the  said  Fridlej,  his  heirs  and  assigns,  a  certain 
tract  of  land  containing  two  hundred  and  sixty-four  acres,  or 
thereabout.  Fridley  was  to  x>a7  the  money  therefor,  in  the 
following  manner,  to»wit:  One  hundred  and  fifty  pounds  on 
March  1, 1793,  and  to  assign  to  Sherman  at  the  same  time  a 
bond  of  one  Titler,  conditioned  for  the  payment  of  one  hundred 
pounds  on  the  first  of  April,  1795,  with  interest;  sixty  pounds 
on  the  fijrst  of  Uarch,  1796,  and  the  residue  in  yearly  sums  of 
fliziy  pounds,  for  which  Fridley  was  to  give  his  bonds.  On 
making  the  first  payment,  and  assigning  Titler's  bond,  and 
giving  the  bonds  for  the  annual  payments,  Sherman  agreed 
to  conyey  to  Fridley  the  land  in  question,  and  give  as  good 
and  clear  a  right  and  title  as  Sherman  had  for  the  same. 

The  bonds  were  given,  and  Fridley  received  possession. 
Afterward  he  sold  one  hundred  acres  of  the  premises  to  his 
brother,  and  on  the  twenty-ninth  of  March,  1794,  agreed  to  sell 
the  remaining  one  hundred  and  sixty-four  acres  to  John 
Oaruthers  and  Thomas  DiU,  and  their  heirs,  for  seven  hundred 
pounds,  receiving  from  them  bonds  for  the  unpaid  purchase 
money.  Sherman  afterward  commenced  his  action  against 
Qeorge  Fridley  for  the  one  hundred  and  fifty  pounds,  pay- 
able March  1, 1798,  which  cause  came  on  for  trial  in  April, 
1800.  The  defense  was  defective  title,  and  that  the  warranty 
was  only  speciaL  Sherman  thereupon  filed  with  the  clerk  a 
deed  of  the  land  with  general  warranty,  and  judgment  was 
given  in  his  favor.  Upon  an  execution  issued,  the  lands  in 
question  were,  sold  to  George  Sherman,  the  plaintiffs  lessor, 
on  the  twenty-second  of  August,  1801,  and  a  deed  duly  executed 
on  the  twenty-third  of  April,  1803. 

Baurie  and  WaiU,  for  the  defendant,  contended  her  possession 
could  not  be  disturbed,  as  Caruthers  and  Dill  had  performed  all 
that  was  incumbent  on  them  under  the  agreement  with  Gteo. 
Fridley;  and  offered  evidence  to  this  point,  insisting  that  the 
words  in  the  present  tense  vested  an  estate  in  fee  in  Fridley,  and 
that  the  covenant  to  convey  at  a  future  time  did  not  derogate 
from  the  actual  conveyance.  The  sheriffs  deed  could  convey 
only  the  interest  of  the  party  for  whose  debt  the  land  was  sold 
at  or  before  the  takinp;  thereof  in  execution:  1  Dall.  St.  Laws 
70,  sec.  4. 


410  Bhsbmak's  Lessee  v.  Dill.  [Penn. 

Duncan,  Sopbina  and  Clark,  for  the  plaintiff,  aligned  that  no 
actual  grant  was  intended  by  the  articles  of  agreement;  that  no 
deed  was  to  be  executed  imtil  the  payment  of  the  one  hundred 
and  fifty  pounds  and  the  assigning  of  Titler's  bond.  It  waa 
upon  a  judgment  recovered  in  an  action  for  this  yeiy  two  hun- 
dred and  fifty  pounds  that  the  land  was  sold.  Words  of  pres- 
ent contract  with  an  agreement  that  the  lessee  should  take  im- 
mediate possession,  though  the  lease  is  to  be  executed  at  a 
future  day,  operate  only  as  an  agreement  for  a  lease,  and  not  as 
lease  itself:  1  T.  B.  765;  S.  P.  Doe  ex.  dem.  Ooore  t.  Clare,  2 
T.  R.  739. 

By  CouBT.  The  admissibiliiy  of  the  testimony  offered  de- 
pends solely  on  the  legal  operation  of  the  articles  of  agreement 
between  Jacob  Sherman  and  George  Fridley.  If  the  former 
conveyed  thereby  his  legal  interest  in  the  land  to  the  latter, 
then  the  evidence  should  be  received;  because  when  the  vendee 
had  fairly  contracted  with  others,  his  remaining  interest  in  the 
land  was  subject  to  be  sold  by  the  sheriff  for  his  debts,  and  not 
the  right  be  had  parted  with.  In  every  agreement  the  intention 
of  the  parties  is  to  be  considered:  Plowd.  290,  292;  3  Burr. 
1477.  And  it  is  said,  4  T.  B.  335,  there  is  no  rule  of  law  so 
reluctant  that  it  will  not  recede  from  words  to  enforce  the  mean- 
ing of  the  parties:  1  Atk.  8.  If  the  intention  is  clear  that  an 
estate  should  pass,  courts  will  construe  deeds  in  support  of 
that  intention  different  from  the  formal  nature  of  those  deeds; 
and  on  the  other  hand  an  instrument  for  the  sale  of  lands  has 
been  construed  as  an  agreement  to  convey,  though  it  contained 
words  in  the  present  tense,  or  *'  do  sell "  and ''  deliver,"  because 
it  accorded  with  the  meaning  of  the  parties.  The  present  case 
bears  a  strong  analogy  to  Siouffer's  Lessee  v.  Coleman,  which  was 
determined  at  Lancaster  on  great  argument  at  nisipriiis.  There 
bonds  had  been  given  by  the  vendee  which  were  prosecuted  to 
judgment  As  to  the  contract  made  with  Oaruthers  and  Dill,  it 
is  stated  therein  that  the  lands  are  held  under  Jacob  Sherman; 
and  it  is  fully  settled  that  whatever  is  sufficient  to  put  the  party 
upon  an  inquiry  is  good  notice  in  equity:  2  Fonb.  255.  The 
true  intention  of  the  contracting  parties  cannot  be  mistaken. 
The  payment  of  the  one  hundred  and  fifty  pounds  and  the  as- 
signment of  the  one  hundred  pounds  were  to  precede  the  mak- 
ing over  the  land  by  a  sufficient  deed  of  conveyance;  and  the 
performance  of  those  acts  was  postponed  until  the  first  of  March, 
1793.  We  cannot  therefore  hesitate  to  say  that  the  legal  title 
cootinued  in  Jacob  Sherman  until  those  acts  were  done,  and 


Feb.  1807.J  Engles  v*  Bbuinotok.  411 

that  the  equitable  interest  alone  Tested  in  George  Fridley  under 
the  agreement  according  to  the  true  intent  thereof.  This  legal 
title  was  diyested  out  of  Sherman  by  his  deed  executed  under 
the  recommendation  of  this  court,  containing  a  clause  of  gen- 
eral warranty;  and  the  judgment  entered  in  the  suit  immedi- 
ately attached  on  the  lands.  Consequently,  the  lessor  of  the 
plaintiff  becoming  the  Tendee  of  the  sheriff,  the  legal  and  equit- 
able interest  in  the  premises,  independently  of  all  sales  or  con- 
tracts made  by  George  Fridley  at  any  period  subsequent  to  the 
execution  of  the  original  articles,  became  vested  in  him  by 
operation  of  law.  The  result  is  that  the  testimony  must  bo 
overruled* 


Ekqles  V.  Bbuinoton. 

[iTBAZU,840.1 

Pboof  of  Handwriting  of  Subsgbibino  Witness.— If  a  Bubscribing 
witness  to  a  will  be  beyond  the  jurisdiction  of  the  court,  his  hand- 
writing may  be  proved  as  if  he  were  dead. 

Feigned  issue  to  try  the  validity  of  the  will  of  Amelia  Sennet^ 
dated  August  8,  1801,  to  which  testatrix  was  said  to  have 
affixed  her  mark.  There  were  two  witnesses  to  the  instrument, 
Edward  J.  Coale  and  Robert  Taylor. 

Taylor  testified  that  he  had  been  sent  for  by  Mrs.  Sennet  to 
draw  her  will,  but,  being  indisposed,  recommended  Coale,  who 
drew  the  will  according  tober  directions;  that  the  will  was 
signed  and  published  in  their  presence,  and  they  subscribed 
their  names  as  witnesses.  It  was  admitted  that  Ooale  had 
removed  to  Baltimore,  Maryland,  since  the  filing  of  the  will  in 
the  register's  office. 

Condy  and  Eopkivson^  on  behalf  of  the  plaintiflisi,  offared  to 
prove  Coale's  handwriting. 

S,  Levy  and  Msrediih,  for  the  defendant,  objected  that  unless 
a  subscribing  witness  to  an  instrument  is  dead,  or  cannot  be 
found,  he  must  be  personally  examined:  7  T.  B.  266, 266.  Two 
witnesses  are  necessary  to  establish  a  will:  1  Dall.  286.  A 
commission  should  issue  to  Baltimore  to  take  Ooale's  depo- 
sition. 

Plaintiffs'  coonsel  replied  that  evidence  of  a  witness'  hand- 
writing may  be  given  when  the  witness  is  abroad:  1  Esp.  2. 
Where  an  attesting  witness  is  beyond  sea,  the  best  evidence 
which  can  be  obtained  is  proof  of  his  handwriting:  1  B.  &  P. 
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861,  per  Bnller,  J.  And  it  has  been  established  that  if  a  anb- 
soribing  witness  is  out  of  the  jurisdiction  of  the  oonrt,  evi- 
dence of  his  handwriting  is  admissible;  2  East,  260. 

By  CouBT.  Better  OTidenoe  will  not  be  demanded  than  is  in 
the  party's  power  to  give.  The  supreme  court  has  no  power  to 
oblige  the  register  of  wills  to  deliver  out  an  original  paper 
lodged  with  him  for  piobate,  to  be  carried  into  another  state; 
nor  has  it  any  control  over  a  witness  out  of  its  jurisdiction.  I 
think  it  is  doubted  in  one  of  the  books,  whether  the  same 
credit  is  to  be  given  to  the  handwriting  of  a  witness  beyond 
sea,  as  if  dead:  Per  Lord  Hardwicke,  2  Yes.  460.  But  from 
the  cases  cited  on  the  part  of  the  plaintiffs,  it  appears,  that 
where  a  subscribing  witness  to  a  deed  or  other  written  instru- 
ment is  beyond  the  reach  of  the  process  of  the  court,  his  hand- 
writing  may  be  proved  as  if  he  were  dead:  See  Peake's  Bep. 
100.  For  tiiis  is  all  that  can  reasonably  be  expected  from  the 
party,  under  such  circumstances.  To  attempt  to  prove  a  mark 
to  a  will  would  be  idle  and  ridiculous. 

The  handwriting  was  fully  proved,  but  it  afterward  appeared 
that  the  testatrix  had  married  two  husbands,  viz:  Edward  Sen- 
net, in  1791,  and  William  Tully,  in  October,  1796,  her  first 
husband  being  then  living.  There  being  a  strong  presumption 
that  Sennet  was  alive  at  the  time  of  making  the  will,  the  jnrj 
found  for  the  defendant,  the  husband  of  the  deoeased's  sister. 


Miles  v.  Oldfield. 

[4Tbaxii»493.] 

Words  Actionable  in  Slandeb.— The  words  '*Toa  axe  a  TagEMit»" 
axe  actionable^  as  a  statute  eabjects  sach  a  person,  on  a  oonviction 
before  a  justice  of  the  peace,  to  imprisonmsnt  at  hexd  labor,  for  a  tern 
not  exeeeding  one  month. 

Defects  Cubed  by  Vebdict. — If  a  declaration  contain  a  aubstantivs 
cause  of  action,  though  informally  set  forth,  it  will  be  aided  after  Ter» 
diet 

JoiNDEB  OF  CAUSE8.—A  chsige  of  slander  aooompanied  by  a  tortiona  aet 
may  be  joined  therewith  in  one  count. 

Ebbob  to  the  court  of  common  pleas.  The  declaration  set 
forth,  that  William  Miles,  the  defendant  below,  with  intent  to 
injure  the  plaintiff  and  bring  her  into  disgrace,  did,  on  the 
twenty-eighth  Februaiy,  1803,  in  the  presence  of  seyeial  ciii« 
sens,  say  to  one  Sheppard,  a  constable,  of  and  concerning  the 
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plaintiff:  "  She  is  a  vagrant,  and  yoa  mnat  take  her  to  Squire 
Hamilton,  that  he  may  send  her  to  jail; "  and  did  on  the  same 
daj  actually  cause  plaintiff  to  be  arrested,  and  carried  before 
Squire  Hamilton,  a  justice  of  the  peace;  and  that  injury  was  sus« 
tained  thereby  in  the  sum  of  one  thousand  dollars. 

A  verdict  was  found  for  the  plaintiff  below  for  one  hundred 
dollars  damages  and  costs. 

Sample f  for  the  plaintiff  in  error.  His  grounds  of  error  ap- 
pear from  the  opinion  of  the  court. 

A.  W.  Foster ^  for  the  defendant,  contended  that  case  was  the 
proper  form  of  action  where  imprisonment  of  the  plaintiff  arises 
from  the  charges  of  the  defendant:  2  T.  B.  231.  Slanderous 
words  accompanied  by  a  tortious  act  may  be  joined  in  law:  Bull. 
N.  P.  5,  11.  The  objections  to  the  form  come  too  late  after 
verdict:  Doug.  658;  1  Dall.  461.  The  declaration  in  the  present 
case  follows  those  in  Philips  v.  Msh,  8  Mod.  37;  and  Carter  v. 
Itshf  1  Str.  645,  which  were  held  good. 

By  Court,  Tilghkait,  O.  J.  The  errors  alleged  in  this  case 
are  confined  to  what  appears  on  the  face  of  the  declaration. 
The  defendant's  counsel  has  raised  several  ingenious  objections 
to  the  judgment  on  this  declaration,  which  may  be  reduced  to 
the  foUowing  heads: 

1.  That  to  call  a  person  a  vagrant  is  not  actionable; 

2.  That  if  this  is  to  be  considered  as  an  action  of  slander,  the 
declaration  is  bad,  in  not  laying  the  words  to  be  false  and 
malicious; 

3.  That  the  declaration  does  in  substance  contain  two  coimts: 
one  for  slander,  and  the  other  for  a  malicious  prosecution;  and 
that  the  loalicious  prosecution  is  badly  set  forth,  because  it  is 
not  said  that  the  prosecution  is  ended  and  the  plaintiff  acquitted. 

1.  The  act  of  twenty-first  February,  1767,  defines  the  nature 
of  vagrancy,  and  authorizes  a  justice  of  the  peace  to  commit 
vagrants  to  the  common  jail,  there  to  be  kept  at  hard  labor 
for  any  time  not  exceeding  one  month.  To  charge  a  person 
with  an  offense  which  subjects  him  to  punishment  of  this  kind 
is,  in  the  opinion  of  the  court,  actionable.  The  first  objection, 
therefore,  is  of  no  validity; 

2.  Many  small  faults  in  pleading  are  cured  by  verdict.  The 
court  is  always  strongly  inclined  to  support  judgments,  after 
the  merits  have  been  tried.  The  rule  of  law  is,  that  where 
the  declaration  contains  a  substantial  cause  of  action,  it  shaU 
be  aided  though  defective  in  form.    Considering  the  whole  of 
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this  declaratiozi,  it  does  sufficiently  appear  that  the  "words  spoken 
were  false  and  malicious.  It  is  said  that  the  plaintiff  was  not 
a  Tagrant,  and  that  the  defendant  knew  this.  It  follows  inevita- 
blj  that  when  the  defendant  called  her  a  yagrant  he  told  a 
malicious  falsehood; 

3.  To  the  third  objection,  the  cases  of  Philips  t.  Fish  and  of 
Carter  v.  Fish  are  opposed.    In  the  latter,  wherein  judgment 
was  given,  the  plaintiff  set  forth  that  ''the  defendant  said  he 
had  stolen  a  hen,  by  reason  of  the  speaking  of  which  false  and 
slanderous  words  he  was  not  only  injured  in  his  character,  but 
by  occasion  thereof,  and  by  the  procurement  of  the  defendant, 
he  was  taken  up  and  carried  before  a  justice,"  etc.    The  jury 
gave  damages  under  forty  shillings,  and  the  only  question  was, 
whether  the  plaintiff  should  have  full  costs,  it  being  an  action 
of  slander.    The  court  were  of  opinion  that  full  costs  should  be 
giyen;  because  the  taking  up  and  carrying  before  the  justice 
was  set  forth  as  a  distinct  fact.    In  Philips  t.  Fishy  wherein  the 
cause  of  action  was  stated  in  the  same  way,  the  court  inclined 
to  the  same  opinion.    It  is  true,  the  court  are  made  to  say,  ''in 
the  principal  case  the  action  is  founded  on  the  words  spoken; 
and  the  procuring  the  plaintiff  to  be  arrested  for  felony  is  laid 
in  a  different  count,  and  the  defendant  is  found  guilty  gen* 
erally/'  etc.    By  this,  it  must  be  meant  that  there  were  in  sub- 
stance two  counts,  or  two  causes  of  action  included  in  one 
count;  for  in  form  there  certainly  was  but  one  coimt;  the  case 
is  not  very  accurately  reported.    But  taking  the  case  of  Gorier 
V.  Fish  to  be  law,  as  reported,  it  seems  to  be  condusiye  in  favor 
of  the  plaintiff  below,  because  there  the  yery  same  objection 
might  have  been  urged  which  the  plaintiff  in  error  insists  on 
here,  viz:  that  the  declaration  contained  a  count  for  a  malicious 
prosecution,  in  which  it  was  not  alleged  that  the  plaintiff  waf 
acquitted,  and  yet  the  court  gave  judgment  for  the  plaintiff 
We  do  not  consider  this  as  an  action  for  a  malicious  prosecu- 
tion: Vide  T.  B.  225.    The  declaration  is  rather  irregular.    It 
contains  an  action  for  slander,  and  also  asserts  that  the  defend- 
ant, by  speaking  the  slanderous  words,  occasioned  the  plaintiff 
to  be  carried  before  a  justice.    It  seems  to  be  rather  a  special 
injuiy  arising  from  the  slander.    But  if,  according  to  the  case 
of  Carter  v.  Fish^  it  is  to  be  considered  as  a  distinct  cause  of  ac- 
tion, we  will  follow  the  authority  of  that  case  thiDUghout,  and 
support  the  judgment  of  the  court  below* 
Judgment  affinned. 
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Shock  v.  MoChesney. 

[4  Ymtaam,  007.] 

IdALlClOUS  PBOSBCUnoN. — An  action  of  malicioiu  proMontion  will  lie 
where  the  criminal  proeecution  was  commenced,  although  no  indictment 
was  preferred. 

SLANDEBy  WHEN  ACTION  WILL  NOT  Lis.— Shuider  will  not  lie  for  word* 
charging  a  crime  uttered  before  a  justice  of  the  peace,  in  consequence 
of  which  the  plaintiff  was  bound  over,  but  dischiuged  without  an  in- 
dictment having  been  preferred. 

Amendment.  ^An  amendment  will  not  be  allowed,  which  gives  to  the 
plaintiff  a  new  substantive  cause  of  action,  and  which  may  take  from 
the  defendant  the  right  of  pleading  the  statute  of  limitations;  so  the 
plaintiff  will  not  have  leave  to  change  his  action  for  slander  into  on# 
for  malicious  prosecution. 

Motion  for  a  new  trial.  An  action  of  slander  was  tried  be» 
fore  Smtth  and  Yeates,  J  J.,  and  a  verdict  found  for  the  plaint* 
iff  for  fifty-five  dollars.  The  cause  of  action  was,  charging  the 
plaintiff,  before  a  justice  of  the  peace,  with  being  guilty  of  for* 
gery  in  erasing  and  altering  the  time  of  payment  in  a  note  pay- 
able to  plaintiff.  In  pursuance  of  this  accusation  plaintiff  was 
bound  oyer  to  appear,  and  was  discharged  at  a  subsequent  ses- 
sions, no  indictment  having  been  preferred  against  him.  It 
did  not  appear  that  defendant  had  made  the  charges  at  any 
other  time  or  place  than  before  the  justice. 

Ebpkina  and  Elder ,  for  the  defendant,  contended  in  support 
of  the  motion,  that  no  action  would  lie;  that  the  law  protects 
witnesses  in  criminal  prosecutions  and  will  not  punish  them  for 
mistakes  of  judgment:  4  Co.  14,  15;  1  Saund.  131,  182;  Wil- 
liam's note,  2  Inst.  228.  It  would  be  a  matter  of  public  incon* 
Tenience  if  words  spoken  in  the  course  of  preferring  a  com- 
plaint against  offenders  should  be  deemed  actionable:  3  Esp. 
83,  per  Lord  Eldon;  2  Buir.  807.  If  any  action  does  lie  against 
the  defendant  it  must  be  one  of  malicious  prosecution,  wherein 
probable  cause  is  a  good  defense:  3  Esp.  7;  8  Bl.  Com.  126;  and 
of  this  defense,  defendant  has  been  deprived  by  the  nature  of 
the  action  of  slander.  Malicious  prosecution  may  lie  though 
no  indictment  has  been  found:  H.  Bla.  78;  and  also,  should 
the  indictment  be  insufficient:  Gibb.  Bep.  in  Br.  185.  Mali- 
cious prosecution  has  been  sustained,  though  no  indictment  was 
preferred  and  the  plaintiff  was  nonsuited:  Leigh  y.  Webb,  3  Esp. 
165. 

Monigomery  and  Fiaher,  for  the  plaintiff,  contended  that  ma- 
licious slander  in  the  course  of  justice  gives  a  cause  of  action. 
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Words  malioioiialy  spoken  by  counsel  are  actionable:  Oro.  Jac. 
90^  91.  Malice  is  to  be  presumed  in  the  present  case  after  tot- 
dict:  1  Lev.  119.  An  action  for  malicious  prosecution  will  not 
lie  upon  a  thoUe  prosequi  on  an  indictment  found:  1  Balk.  21;  6 
Mod.  261;  2  Salk.  456;  in  that  action  plaintiff  must  aver  that 
he  was  acquitted,  discharged  not  being  sufficient:  2  T.  B.  231; 
he  must  procure  a  copy  of  the  indictment  and  acquittal:  3  BL 
Com.  126;  and  show  that  the  suit  is  at  an  end:  Doug.  215. 

Ybates,  J.  Neither  Judge  Smith  nor  myself  are  ashamed  to 
admit,  that  in  the  decision  of  this  cause  at  nisi  pritis,  we  were 
mistaken  in  the  principle  which  governed  our  opinion.  We  were 
misled  by  the  authority  in  2  T.  B.  231,  and  the  cases  in  1  Salk. 
21;  2  Id.  456,  that  malicious  prosecution  will  not  lie  where  an 
indictment  has  been  found  and  a  voUe  prosequi  entered.  The 
law  does  not  seem  to  discriminate  accurately  on  this  subject, 
when  the  prosecution  shall  be  considered  at  an  end.  The  case 
has  been  much  more  fully  argued  now;  and  we  freely  admit  that 
from  the  new  authorities  which  haye  been  adduced  by  the  de- 
fendant's coimsel,  the  plaintiff  has  misconceived  his  suit,  by 
bringing  an  action  of  slander,  instead  of  malicious  prosecution. 
In  the  latter  case,  the  defendant  would  have  had  it  in  his  power 
to  show  a  probable  cause  of  complaint  to  the  justice  for  the  sup- 
posed forgery,  as  a  ground  of  defense  to  the  civil  action.  By 
proceding  in  an  action  of  slander,  the  defendant  was  deprived 
of  this  right;  and  we  are  therefore  of  opinion  that  a  new  trial  be 
awarded:  See  Secor  v.  Babcock,  8  John  Bep.  204. 

The  other  members  of  the  court  concurring,  a  new  trial  was 
granted. 

Plaintiff's  counsel  then  moved  to  amend  their  declaration  hj 
adding  a  count  for  malicious  prosecution,  under  section  6  of 
the  act  of  March  21, 1807:  7  St.  Laws,  662.  The  court  will 
grant  leave  to  amend  in  penal  actions  where  the  amendment 
does  not  introduce  any  new  substantive  cause  of  action:  7  T.  B. 
155. 

Defendant  objected,  on  the  ground  of  delay,  and  that  the 
amendment  would  essentially  alter  the  nature  of  the  actum, 
and  take  away  the  defendant's  right  to  plead  the  statute  of 

limitations. 

By  OouBT.  Here  certainly  has  been  delay,  but  it  is  said  to 
be  imputable  to  both  parties.  We  have  the  power  of  amend- 
ing at  common  law;  but,  by  doing  so  in  this  instance,  we  give 
the  plaintiff  a  distinct  substantive  ground  of  suit,  which  ha 
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never  contemplated  befoze,  and  prevent  his  opponent  from 
eheltering  himself  under  the  statute.  This  is  wholly  inadmissi* 
ble.  The  clause  was  introduced  into  the  arbitration  act  to  pre- 
vent nonsuits  for  matters  of  form,  and  to  bring  the  true  merits 
of  each  case  before  the  court,  where  the  controversy  remains 
the  same. 


The  courts  in  Pennsylvania  have  particularly  noticed  this  case  on  the 
point  of  amendment.  On  this  it  is  cited  in  Ekel  v.  Snehly,  8  Watts  Sc  S. 
-273;  Coxe  t.  TOghman,  I  Whar.  2S9;  NewUn  v.  Pahner,  11  Serg.  &  R.  101, 
the  conrt  saying  in  the  latter  case:  "If  it  were  allowed  to  a  party 
under  the  leave  to  amend  to  set  out  a  new  cause  of  action  altogether,  a 
single  suit  might  he  a  husiness  for  life.  The  act  was  intended  to  conect 
matters  of  form  standing  in  the  way  of  the  merits.'*  In  Olan  v.  Stewart, 
10  Serg.  &  R.  225,  it  is  said:  *'lii  Shock  y.  MeCfhesney,  the  distinction  is 
iaken  hetween  a  mere  speech  which  is  slander,  and  the  institution  of  a 
prosecution  which  is  an  action  for  malicious  prosecution.  Those  actions 
depend  on  very  different  principles.  In  actions  for  words,  the  defendant 
cannot  justify  on  the  ground  of  prohable  cause,  as  he  may  where  he  had 
instituted  a  prosecution.  Malice  and  the  want  of  probable  cause  must  con« 
cur  in  the  last  case;  in  the  first,  falsehood  alone.  Besides,  by  converting 
slander  into  conspiracy,  the  defendant  is  deprived  of  pleading  the  statute 
<d  limitations.  In  the  one  case,  slander,  the  limitation  is  one  year;  in  the 
other,  conspiracy,  or  action  for  malicious  prosecution,  six  years.**  On  the 
sune  point  it  is  dted  in  Farmer^  ete..  Bank  v.  Itrad,  6  Seig.  ft  B>  S9B| 
^ftnlAv.  JMbc^oni,  2  Id.  859;  .fiftmoff  v.  JTm^,  6  Binn.  64 
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tJoHTBACT  Void  as  Against  Pubuc  Poligy.—A  penalty  inflicted  hf 
statute  upon  the  commission  of  an  act,  implies  a  prohibition  of  it  aa 
an  offense,  so  as  to  make  a  contract  based  on  such  act  void;  therefore, 
under  an  act  affixing  a  penalty  for  acquiring  title  to  lands  in  Pennsyl- 
vania, except  in  the  mode  specified,  a  contract  for  the  purchase  and 
sale  of  lands  in  Pennsylvania,  under  a  Conneciicut  title*  such  being 
exdnded  by  the  act,  is  unlawful  and  void,  and  no  action  can  be  main- 
tained on  such  contract. 

Wbit  of  enor  from  the  eommoD  pleas  of  liusenie  county, 
Inhere  Smith,  the  plaintiff  below,  brought  an  action  of  debt 
upon  a  sealed  note,  payable  to  Smith  or  order.  It  appeared 
that  the  note  was  given  as  the  consideration  for  land  in  Luzerne 
•county.  The  defendant  was  pat  in  peaceable  possession  of  the 
land  and  had  so  continued  ever  since.  The  defendant  specially 
pleaded  the  invalidity  of  the  contract,  under  an  act  of  afisembly 
which  prohibited  parties  from  acquiring  land  under  titles  otbar 
than  those  specified  in  the  act. 

All.  Dbo.  Vox^  11^27 


418  MiTGHELL  V.  Smith.  (Tenn* 

A  full  statement  of  the  facts  of  the  case  appears  from  iha 
opinions  rendered. 

W,  TUghman  and  MsKean  for  the  plaintiff  in  error. 

Sawie  for  the  defendant  in  error. 

SmPFBV,  C.  J.  This  is  a  writ  of  error  to  reyerse  a  judgment 
rendered  in  the  court  of  common  pleas  for  the  county  of  Lu- 
seme,  in  an  action  brought  on  a  bill  obligatory  for  the  Bum.  of 
four  hundred  and  eighty-three  dollars  and  thirty-three  cents; 
to  which  the  defendant  pleaded  payment,  with  leave  to  give 
special  matter  in  evidence. 

It  appears  on  the  record  that  the  consideration  for  this  bill 
was  a  tract  of  land  conveyed  by  the  plaintiff  to  the  def endant» 
lying  without  the  seventeen  townships,  in  the  county  of  Lu- 
zerne, and  held  by  him  under  a  deed  from  a  coiomittee  of  the 
Susquehanna  company,  under  the  Connecticut  title,  and  not 
derived  from  the  authority  of  this  commonwealth,  or  of  the  late 
proprietors  of  Pennsylvania  before  the  revolution.  The  princi- 
pal question  in  the  case  is  whether  this  be  a  legal  or  illegal 
consideration  for  the  bill,  and  whether  the  contract  for  the  sale 
and  purchase  of  this  land  is  a  violation  of  the  laws  of  this  com- 
monwealth, so  tainting  the  whole  transaction  as  that  this  court 
cannot  legally  afford  their  aid  to  carry  the  contract  into  execu- 
tion. The  mischiefs  intended  to  be  remedied  by  the  act  of 
eleventh  April,  1795,  were  of  a  grievous  nature.  A  warfare  had 
been  carried  on  between  the  claimants  of  land  under  the  title  of 
Connecticut  and  the  claimants  under  Pennsylvania,  for  many 
years,  and  many  lives  had  been  lost  in  the  contest.  It  was  at 
length  found  necessary  for  congress  to  interpose.  They 
thought  fit  to  appoint  judges  or  commissioners  to  decide  upon 
the  claims  of  the  respective  states,  who,  after  a  full  and  solemn 
hearing,  made  their  decree  at  Trenton,  establishing  the  right  of 
government  over  the  country  in  question  to  be  in  Pennsylvania, 
but  vrithout  deciding  the  particular  titles  of  individuals  claim- 
ing the  right  of  soil.  Notwithstanding  this  decree,  not  only 
the  old  settlers,  under  the  title  of  Connecticut,  retained  their 
possession,  but  a  great  number  of  new  persons,  under  the  same 
pretended  title,  intruded  into  this  part  of  Pennsylvania  and 
possessed  themselves  of  and  settled  such  vacant  lands  as  they 
chose. 

The  legislature  of  Pennsylvania  passed  repeated  acts  of  as- 
sembly to  remedy  the  evils  consequent  upon  such  intrusions, 
some  of  them  vrith  a  view  to  compromise  with  the  first  settlenu 
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Ally  howeyer,  proved  ineffectual  to  prevent,  new  illegal  settle- 
ments. At  length  the  act  in  question  was  passed,  called  the 
intrusion  law.  This  act  is  of  a  public  nature,  and  intended  to 
remedy  a  public  evil.  The  point  relied  upon  by  the  plaintiff  is 
that  the  land  sold  by  the  plaintiff,  and  purchased  by  the  defend- 
ant, was  fairly  bought  and  sold,  all  the  circumstances  being 
fully  known  to  both  parties,  and  carried  into  execution  on  the 
part  of  the  defendant,  by  his  taking  possession,  and  occupying 
the  land;  and  that  although  the  act  of  assembly  imposes  a 
penalty  on  the  party  offending,  yet  it  nowhere  invalidates  the 
contract.  On  the  part  of  the  defendant  it  is  contended  that  the 
contract  which  was  the  foundation  of  this  obligation,  having 
been  made  in  violation  of  the  good  policy  and  direct  provisions 
of  the  act  of  assembly,  this  court  will  not  afford  their  aid  to 
carry  such  a  contract  into  execution. 

What,  then,  was  the  contract?  It  appears  to  be  a  contract 
for  selling  and  conveying  a  tract  of  land  which  the  plaintiff 
held  under  a  deed  from  the  committee  of  the  Susquehanna  com- 
pany; or,  in  other  words,  under  a  Connecticut  title.  What 
says  the  law?  ''  If  any  person  shall  enter  into  possession  of,  or 
shall  combine  or  conspire  for  the  purpose  of  conveying,  possess- 
ing, or  settling  on  any  lands  within  the  ascertained  limits, 
under  color  of  any  half  share,  right  or  pretended  title  not  de- 
rived under  the  government,  he  shall  forfeit,"  etc.  Is  not  the 
actual  conveying,  possessing  and  settling  this  land  direct  evi- 
dence of  combining  for  that  purpose,  and,  of  course,  a  direct 
violation  of  the  law?  But  it  is  objected  that  where  a  law  creates 
a  new  offense,  and  prescribes  a  specified  mode  of  punishment, 
no  other  mode  can  be  pursued.  This  is  generally  true  where 
the  act  contains  no  prohibitory  clause;  in  which  case,  the  com- 
mon law  punishment  by  indictment  might  be  inflicted,  although 
the  punishment  directed  by  the  act  was  by  bill,  plaint  or  inform- 
ation. Here,  indeed,  there  is  no  general  prohibitory  clause,  the 
act  directing  only  that  if  any  person  shall  do  so  and  so,  he  shall 
be  punished  so  and  so.  Is  this,  however,  a  case  involving  a 
double  punishment  by  prosecution?  All  that  is  contended  for 
is  that  the  contract  is  illegal,  being  founded  on  a  breach  of  the 
law,  and  of  consequence  a  void  contract,  and  cannot  be  en- 
forced in  a  court  of  law.  And  for  this  purpose  there  cannot  be 
a  more  express  authority  than  the  case  in  Carth.  252,  where 
Lord  Chief  Justice  Holt  says:  ''  That  every  contract  made  by 
or  about  a  matter  or  thing  which  is  prohibited,  and  made  un- 
lawful by  any  statute,  is  a  void  contract,  though  the  statute  it' 
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Belf  doth  not  mention  ihat  it  shall  be  bo,  bat  only  inflicts  a 
penally  on  the  o&nder;  becauae  a  penalty  implies  a  piohifai- 
tion,  though  there  are  no  prohibitoiy  words  in  the  statute/' 
This  aothority,  although  periiaps  it  might  not  wazrant  a  eon- 
olnsion  that  a  penally  implies  a  prohibition  for  Uie  purpose  of 
making  the  ofbnse  punishable  by  indictment,  in  case  the  law 
had  prescribed  another  and  a  specific  punishment  for  the  offense^ 
yet  it  certainly  is  an  aotiiorily  to  prove  that  a  oontrsct,  about  a 
matter  prohibited  by  statute  is  unlawful,  and  a  void  contraet» 
although  the  act  does  not  expressly  say  so,  and  that  a  penally  im- 
plies a  prohibition,  so  as  to  make  the  contract  yoid.  The  spirit 
of  this  law  in  Oarthew  has  been  followed  up  in  numerous 
modem  cases,  particularly  where  goods  have  been  purchased 
abroad  with  an  intent  tp  smuggle  them  into  England.  In  these 
cases  the  seller  of  the  goods,  although  a  foreigner,  residing  in  a 
foreign  country,  cannot  recover  the  price  of  his  goods  in  Eng- 
land, if  he  weve  any  way  concerned  in  the  smuggling  transac- 
tion; the  whole  contract  being  tainted  and  nullified  by  the 
Illegal  act,  so  as  to  prevent  the  recovery  of  the  debt  in  the 
oountiy  whose  laws  were  violated. 

I  would  barely  add,  that  if  we  could  enforce  the  payment  of 
the  consideration  money  for  this  land,  we  must  likevrise  have 
been  obliged,  on  the  other  hand,  to  enforce  the  delivery  of  the 
possession,  in  case  the  money  had  been  paid  and  possession 
refused,  which  clearly  would  have  been  a  most  glaring  infrac- 
tion of  the  law;  the  remedies  must  be  mutual  or  not  at  all. 
'This  subject  has  been  lately  canvassed  in  this  court,  in  the  case 
'Of  Mxybin  v.  Caulon,  where  we  were  compelled  to  resist  the 
payment  of  an  otherwise  honest  demand,  on  account  of  its 
.being  founded  on  and  connected  with  a  breach  of  thtf'  laws  of 
irade,  in  covering  the  property  of  a  foreigner,  by  using  the 
name  of  a  citiaen  of  the  United  States  in  obtaining  the  rogister 
cf  a  ship. 

FoT  these  reasons,  I  am  of  opinion  the  judgment  below  must 
be  reversed. 

Yeates,  J.  Whether  this  ease  be  considered  on  principle  or 
precedent,  I  am  of  opinion  that  the  judgment  of  the  common 
pleas  cannot  be  supported. 

Courts  of  justice  sit  to  cany  into  execution,  dispassionately, 
the  general  will  of  the  community  disclosed  by  the  laws.  It 
would  seem  a  solecism  in  jurisprudence,  that  a  contract,  which 
necessarily  leads  to  defeat  the  provisions  of  an  act  of  the  legis- 
lature of  the  highest  public  concernment,  should  receive  judif 
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del  sanetdon  and  support.  The  single  bill  on  which  the  action 
is  founded,  is  dated  eleventh  of  March,  1796,  and,  therefore, 
the  laws  in  force  at  that  time  only  can  affect  our  determina- 
tion. The  intrusion  act  was  passed  on  the  eleyenth  of  April, 
1795.  The  bill  of  exceptions  states  that  a  deed  bearing  equal 
date  with  the  single  bill,  was  executed  by  the  defendant  in 
error  to  the  plaintiff,  for  one  thousand  fiye  hundred  acres  of 
land  in  Smithfield  township,  in  the  couni^  of  Luaeme,  which 
the  former  claimed  by  a  grant  of  the  committee  of  the  Susque- 
hanna company,  out  of  the  seventeen  townships;  that  both 
parties  went  together  to  view  the  lands  previous  to  the  execu- 
tion of  the  bill  or  deed,  and  that  the  plaintiff  in  error  was  put 
in  possession,  and  continued  therein  since  the  time  of  the  con- 
tract. It  is  evident,  therefore,  that  the  agreement  was  entered 
into  in  direct  violation  of  the  intrusion  act,  for  the  purpose  of 
conveying,  possessing  and  settling  the  lands  interdicted,  under 
a  half  share  right  or  pretended  title,  not  derived  from  the 
authority  of  this  commonwealth,  or  of  the  late  proprietaries. 
It  openly  attacked  the  sovereignity  of  the  state  over  a  consid- 
erable part  of  the  lands  clearly  comprised  vrithin  her  chartered 
limits. 

In  Booth  et  al  v.  Hodgmm  et  oZ.,  6  T.  B.  409,  Lord  Chief  Ju&- . 
tice  Eenyon  observes  that  '*  it  is  a  maxim  in  our  law,  that  the 
plaintiff  must  show  that  he  stands  on  a  fair  ground  when  he 
calls  on  a  court  of  justice  to  administer  relief  to  him/*  And  in 
Jaques  v.  WUhey  and  Beidy  1  H.  Bl.  67,  it  is  said  by  counsel, 
and  seemingly  assented  to  by  the  court,  that ''  where  an  action 
is  in  a£Brmance  of  an  illegal  contract,  and  the  object  of  it  is  to 
enforce  the  performance  of  an  engagement  prohibited  by  law, 
clearly  such  an  action  was  in  no  case  to  be  maintained."  And 
Lord  Chief  Justice  EUenborough,  in  the  late  case  of  Edgar  el 
al.  V.  Fowler,  in  1808,  has  said:  ''  We  will  not  assist  an  illegal 
transaction  in  any  respect;  we  leave  the  matter  as  we  find  it, 
and  then  the  maxim  applies,  melior  est  condiiio  poasiderUis :"  8 
East.  225.  A  broad  ground  is  laid  down  by  Lord  Chief  Justice 
Holt  in  BarUeti  v.  Tinory  Carth.  252,  in  these  words:  "  Every 
contract  made  for  or  about  any  matter  or  thing,  which  is  pro- 
hibited and  made  imlawful  by  any  statute,  is  a  void  contract, 
though  the  statute  itself  doth  not  mention  that  it  shall  be  so, 
but  only  inflicts  a  penalty  on  the  offender,  because  a  penalty 
implies  a  prohibition,  though  there  are  no  prohibitory  words  in 
the  statute/'  If  the  law  is  correctly  laid  down  in  these  authori- 
ties, I  run  little  hazard  in  asserting  that  the  suit  of  the  plaintiff 
in  the  common  pleas  cannot  be  supported. 
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It  cftnnot  be  denied  that  contracts  which  Tiolate  the  rules  of 
decency  or  morality,  or  oppose  principles  of  sound  policy  of 
the  country,  are  illegal  and  void.  The  cases  cited  on  the  part 
of  the  plaintiff  in  error  fully  prove  the  positions.  So  also  of 
contracts  which  immediately  tend  to  defeat  the  legislative  pro- 
visions for  the  securii^  and  peace  of  the  community,  though  not 
made  void  by  statutes.  Thus,  in  Bigga  v.  Lawrence,  3  T.  B. 
454,  a  contract  for  goods  to  be  smuggled  into  England  was  held 
invalid;  and  it  is  there  said  that  one  who  seeks  redress  in  a 
court  of  law,  must  not  show  that  he  broke  the  laws  of  his  coun- 
try. In  Clugas  v.  Penaluna,  4  T.  B.  466,  it  was  resolved  that 
an  inhabitant  of  Ouernsey  cannot  recover  in  England  for  goods 
sold  there,  if  intended  to  be  smuggled  into  England.  It  was 
held  immoral  to  evade  the  laws  of  the  country,  though  the  act 
was  done  in  Ouernsey,  and  though  the  contract  might  be  legal 
in  Ouernsey  and  enforced  there.  In  Waymell  v.  Eeed  eial,,l 
T.  B.  599,  a  vendor  of  goods  abroad  shall  not  recover  the  value 
of  goods  packed  up  in  order  to  be  smuggled  into  England;  for 
even  foreigners  shall  not  be  allowed  to  subvert  the  revenue 
laws.  In  Mitchell  el  aX.  v.  Cockbume,  2  H.  Bl.  379,  A.  and  B. 
were  engaged  in  a  partnership  in  insuring  ships,  etc.,  which  was 
carried  on  in  the  name  of  A.,  and  A.  paid  the  whole  of  the 
losses;  such  a  partnership  being  illegal  by  the  statute  of  6  Oeo. 
1,  c.  18,  A.  could  not  maintain  an  action  against  B.  to  recover  a 
share  of  the  money  that  had  been  so  paid;  because  no  contract 
arising  directly  out  of  such  an  illegal  proceeding  could  be  the 
foundation  of  an  action.  In  the  case  before  cited,  Booth  et  al. 
V.  Hodgson,  6  T.  B.  405,  A.  B.  and  C.  became  partners  in  insur« 
ing  ships,  contraiy  to  the  said  statute  of  6  Oeo.  1,  c.  18,  sec. 
12,  but  it  was  agreed  that  the  policies  should  be  underwritten 
in  the  name  of  A.  only.  Several  policies  were  effected,  and  the 
premiums  received  by  C.  and  D.,  and  it  was  held  that  A.  could 
not  recover  against  0.  and  D.  And  in  Camden  v.  Anderson,  6 
T.  B.  730,  a  policy  effected  in  contravention  of  a  statute  made 
for  the  purpose  of  protecting  the  monopoly  granted  to  the  East 
India  company,  was  held  void.  Courts  will  not  enforce  con- 
tracts injurious  to  and  against  the  public  good:  Per  0.  J., 
2  Wils.  348.  Many  contracts  which  are  not  against  morality  are 
still  void  as  being  against  the  maxims  of  sound  policy:  Per 
Lord  Mansfield,  Cowp.  39;  and  again  in  the  same  book,  p.  343, 
his  lordship  uses  the  following  expressions:  "The  objection 
that  a  contract  is  immoral  or  illegal  as  between  plaintiff  and 
defendant,  sounds  at  all  times  veiy  ill  in  the  mouth  of  the  de- 
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fendant.  It  is  not  for  Iiis  sake,  howeyer,  that  the  objection  is 
eyer  allowed;  but  it  is  founded  in  general  principles  of  policy 
which  the  defendant  has  the  advantage  of ,  contraiy  to  the  real 
justice  as  between  him  and  the  plaintiff,  by  accident,  if  I  may 
say  so.  The  principle  of  public  policy  is  this,  ex  doh  malo  nan 
oritur  actio.  No  court  will  lend  its  aid  to  a  man  who  founds  his 
cause  of  action  upon  an  immoral  or  illegal  act,  if  from  the 
plaintiff's  own  stating  or  otherwise.  If  the  cause  of  action  ap- 
pears to  arise  ex  turpi  causa,  or  the  transgression  of  a  positive 
law  of  this  countiy,  there,  the  court  says,  he  has  no  right  to  be 
assisted.  It  is  upon  this  ground  the  court  goes,  not  for  the 
flake  of  the  defendant,  but  because  they  will  not  lend  their  aid 
to  such  a  plaintiff.  Where  both  are  equally  in  the  wrong, 
potior  est  conditio  defendentis/'  These  observations  afford  a  de- 
cisive answer  to  part  of  the  ingenious  arguments  of  the  defend- 
ant's counsel. 

But  it  is  further  objected  that  most,  if  not  all  of  the  cases  relied 
on,  either  respect  offenses  prohibited  at  common  law,  or  such 
as  had  been  heretofore  created  by  statute,  and  particularly 
smuggling  transactions,  which  the  courts  were  extremely  jealous 
of,  as  they  defrauded  the  royal  revenue.  It  was  said  that  the 
act  of  sixth  April,  1802,  6  St.  Laws,  198,  was  made  to  supply 
the  veiy  deficiency  which  existed  before,  and  which  was  now  at- 
tempted to  be  supplied  by  a  judicial  decision;  for  section  fourth 
vacates  such  contracts  as  the  present,  and  the  act  did  not  take 
effect  till  the  first  May,  1802.  I  answer  that  it  would  be  no 
great  stride,  in  my  idea,  to  maintain  that  after  the  decree  at 
Trenton,  the  sales  of  titles  within  the  limits  of  Pennsylvania, 
under  the  grants  of  a  sister  state  not  recognized  by  our  laws, 
would  be  indictable  on  the  principles  of  the  common  law.  Such 
acts  are  immediate  attacks  on  the  sovereignty  of  this  state,  tend 
to  violences  of  the  most  alarming  nature,  aad  are  public  evil 
examples.  But  supposing  it  to  be  otherwise,  and  that  the  au- 
thorities in  the  English  books  related  merely  to  smuggling 
transactions,  though  the  fact  is  contrary,  I  take  it  that  the  same 
grounds  of  decision  which  influenced  the  courts  in  England  to 
determine  such  contracts  to  be  invalid,  would  equally  operate 
on  our  minds  to  declare  the  same  as  to  agreements  which  ulti- 
mately affect  the  public  peace  and  national  prosperity.  In  both 
cases  the  subject-matter  is  of  great  magnitude.  The  public 
revenue  is  endangered  and  affected.  Individuals  are  defrauded. 
Why  should  we  not  be  as  tenacious  as  British  judges  in  in- 
stances of  public  revenue  being  defrauded,  tending  to  infrac- 
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tions  of  the  peace,  and  where  the  yeiy  acta  of  contracting  ar» 
express  denials  of  the  right  of  the  people  oyer  a  large  portion 
of  the  state?  It  was  candidly  admitted  during  the  argument 
that  the  deed,  of  which  the  single  bill  in  question  was  the  con-- 
sideration.  Tested  no  right  or  interest  whatever  in  the  grantee. 
I  will  only  add  that  the  subject  of  a  contract  ought  to  be  such 
%  thing  as  men  have  a  lawful  right  and  power  of  stipulating^ 
about  at  pleasure:  1  Pow.  Cont.  164.  The  law,  by  forbidding 
an  act,  takes  from  the  contractor  the  power  of  obliging  himself 
to  do  it,  and  consequently  prevents  the  person  contracting  from 
gaining  any  right  of  requiring  it  to  be  done:  Id.  165.  A  con- 
tract or  agreement  is  unlawful  if  it  be  to  encourage  unlawful 
acts  or  omissions:  Id.  195.  On  the  whole,  I  am  of  opinion  ib» 
judgment  in  the  common  pleas  be  reyecBed* 

Suns,  J.,  concurred. 

Bbackbmbxdge,  J.  The  consideration  of  the  bill  in  question  is 
the  giving  possession  and  the  sale  of  a  tract  of  land  under  a  title 
derived  from  what  is  called  the  Susquehanna  company.  Thia 
claim  is  founded  on  the  principle  that  the  land  is  without  the 
charter  boundary  of  Pennsylvania.  Hence  it  is  adverse  to  the 
claim  of  this  state  both  as  to  soil  and  jurisdiction.  It  is  true 
the  mouth  of  the  claimant  paramount,  the  state  of  Connecticut^ 
from  whom  the  company  derive  their  claim,  is  shut  by  a  de- 
cision; but  this  does  not  conclude  the  possessor  as  to  right  of 
soil,  nor  in  fact  will  it  conclude  his  exertions  as  to  jurisdiction* 
The  very  object  of  the  sale  is  to  induce  settlers,  and  increase 
strength  to  support  vezatiously  the  claim  in  the  courts  of  th» 
United  States,  or  by  force,  independent  of  law.  Shall  the 
courts  of  the  state  be  called  upon  to  enforce  contracts  and 
assist  combinations  against  herself?  Exercising  jurisdiction^ 
the  state  is  bound  to  preserve  the  peace  and  aid  contracts,  but 
not  such  as  miUtate  against  her  own  rights.  It  would  be  un« 
natural,  and  against  reason,  which  is  a  ground  of  the  common 
law.  It  is  against  public  policy.  Self-preservation  forbids  it 
So  that,  independent  of  any  act  of  the  legislature,  I  must  hold 
the  transfer  illegal,  and  the  obligation  given  under  such  con* 
sideration  void. 

Judgment  reversed. 

Writexs  on  contiactB  do  not  faSl  to  notice  thiB  case,  when  treating  of  void 
contracts.  It  is  thos  noticed  in  1  Parsons,  458;  1  Story,  section  615.  The 
language  of  Parsons  on  this  head  is :  "  Where  the  consideration  is  altogether 
Illegal,  it  is  insufficient  to  sustain  a  promise,  and  the  agreement  is  whcQjr 
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Toid.  This  is  ao  equally  whether  the  law  which  is  violated  be  statute  law 
or  common  law.  It  has  heen  held  in  England  that  where  a  statute  pro* 
Tided  a  penalty  for  an  act,  without  prohibiting  the  act  in  express  terms* 
there  the  penalty  was  the  only  legal  consequence  of  a  violation  of  the  law, 
and  a  contract  which  implied  or  required  such  violation  was  nevertheless 
valid.  But  Lord  Holt  denied  the  doctrine;  and  Sir  James  Mansfield  estab- 
lished a  better  rule  of  law»  holding  that,  where  a  statute  provides  a  penalty 
for  an  act,  this  is  a  prohibition  of  the  act.  We  apprehend  that  this  has 
always  been  the  prevailing,  if  not  the  uncontradicted,  rule  of  law  on  this 
■abject  in  this  oovmtry." 


Simpson's  Lessee  v.  Ammons. 

[1  Bmnv,  175.] 

Sevbbangb  of  Joint-tekanct. — A  mortgage  executed  by  two  out  cf 
three  joint-tenants  is  a  severance  of  the  joint-tenancy. 

Ejeotmert.    The  facts  appear  from  the  opinion  of  the  oonrt. 
Biddle^  for  the  plaintiff. 
Addison^  for  the  defendants. 

By  Court,  Tilohman,  C.  J.  This  case  comes  before  the  court 
on  a  case  stated  for  their  opinion.  Baynton,  Wharton  and 
Morgan,  being  seised  in  fee-simple  as  joint-tenants  of  the  land  in 
question,  a  mortgage  was  executed  by  Baynton  and  Morgan,  and 
by  Baynton  for  Wharton,  to  Benjamin  Marshall;  but  Baynton 
had  no  authority  to  execute  the  mortgage  in  the  name  of  Whcu> 
ton.  The  administrators  of  Marshall,  who  is  dead,  assigned 
this  mortgage  to  the  lessor  of  the  plaintiff,  who  also  obtained  a 
conveyance  of  the  whole  land  from  Morgan  since  the  death  of 
Baynton  and  Wharton.  On  this  case  two  points  arise:  First. 
Whether  the  joint-tenancy  was  severed  by  ilie  mortgage;  Sec* 
ondly.  Whether  the  assignee  of  the  administrators  of  a  mort- 
gage can  support  an  ejectment  in  his  own  name. 

As  to  the  first,  the  court  are  of  opinion  that  the  mortgage 
was  a  severance  of  the  joint-tenancy.  The  interest  of  Baynton 
and  Morgan  passed  by  it,  but  the  interest  of  Wharton  was  not 
affected. 

As  to  the  second  point,  the  legal  estate  in  the  two*thirds 
conveyed  to  Marshall  descended  on  his  death  to  his  heirs. 
But  the  mortgage  being  in  effect  only  a  security  for  a  debt  due 
to  the  estate  of  Marshall,  his  heirs  were  trustees  for  the  benefit 
of  the  administrators,  who  were  entitled  to  the  debt.  It  was 
determined  in  the  case  of  Kennedy  v.  Fury,  1  Dall.  72,  that 
0e9tui  que  truut  may  support  an  ejectment  in  his  own  name. 
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This  decision  is  founded  on  the  peculiar  aitoation  of  Pennflyl- 
Tsnia,  where  there  is  no  court  of  chancery,  to  prerent  inconren- 
iences  which  might  arise  from  the  obstinacy  of  trostees^  who 
might  refuse  to  assist  in  the  recovery  of  lands.  It  appears  to 
us  that  the  case  before  us  falls  within  the  same  pzineiple.  The 
equitable  interest  of  the  mortgage  ia  completely  vested  in  the 
lessor  of  the  plaintiff,  and  no  third  person  can  be  affected  by 
his  recoTery  in  this  ejectment.  We  are  of  opinion,  therefore, 
that  he  may  recover;  but  as  the  interest  of  Wharton  is  not 
vested  in  him,  he  can  recover  but  two-thirds  of  the  land  for 
the  action  is  brought. 


M'MlLLAN  V.  BiBCH. 
[1  bdooet,  its.] 

WOXDS  AcnONABUL— To  csU  a  dei^gynian  a  dronlcsid  is  sctJoaaMe,  h^ 


caQM  theoe  wordi,  if  believed,  miut  deprive  him  of  thai  respect, 
ation  and  confidence,  without  which  he  can  expect  no  heaien  as  a 
minister  of  the  gospeL 
Words,  when  Frivileoed.— Words  spoken  of  the  plaintiff  before  a 
presbytery  of  the  prssbyterian  church  in  the  course  of  his  defense 
against  chaiges  for  which  he  had  been  summoned  there  by  the  piMwtiff, 
are  not  actionable,  provided  he  does  not  designedly  and  mmUmtrntAj 
wander  from  the  point  for  the  purpose  of  slander. 

Wbit  of  error  from  the  drouit  court  of  Washington  oounlj. 
Birch,  the  plaintiff  below,  brought  an  action  of  slander  against 
McMillan  for  calling  plaintiff  *  *  a  liar,  a  drunkard,  and  a  preacher 
of  the  devil."  The  declaration  stated  that  plaintiff  was  '*  a  man 
of  learning,  integrity  and  piety,  and  that  for  twentj-eight  years 
last  past  he  had  been  and  then  was  a  minister  of  the  gospel  in 
the  prssbyterian  church,  and  had  taken  upon  himself  the  orders 
of  the  same;"  and  laid  as  special  damages  in  consequence  of 
the  slander  that  plaintiff  was  refused  admission  into  the  presby- 
teiy  of  Huntingdon.  Pleas,  not  guiUy,  act  of  limitation,  and 
justification. 

It  appeared  in  evidei^ce  that  plaintiff  was  a  presbyteiian  min« 
ister  regularly  ordained  in  Ireland;  that  he  came  to  the  United 
States  in  1798,  preached  for  a  time  in  Philadelphia  and  then 
removed  to  Washington  county;  that  plaintiff  afterward  called 
the  defendant,  who  was  also  a  presbyterian  clergyman,  before 
the  Ohio  presbyteiy  for  slander  and  unchristian  threatenings; 
that  the  presbyteiy  acquitted  the  defendant  of  the  charges 
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against  him  except  for  calling  plaintiff ''  a  preacher  of  the  de^il," 
for  which  they  reprimanded  him  and  he  submitted;  that  the 
words  laid  in  the  declaration  were  spoken  by  defendant  while 
making  his  defense  before  the  presbytery.  It  also  appeared 
that  plaintiff  never  had  been  in  union  with  the  presbyterian 
church  of  the  United  States  so  as  to  be  authorized  to  preach  as 
one  of  its  ministers;  and  that  plaintiff's  application  for  admis- 
sion to  the  Huntingdon  presbytery  had  been  rejected. 

The  cause  was  heard  before  Ysates  and  Sxeth,  JJ,  in  Octo- 
ber, 1804,  and  a  verdict  found  for  the  plaintiff.  The  exceptions 
taken  appear  from  the  opinion  rendered. 

Boss  and  Addison,  for  plaintiff  in  error. 

Mountain^  for  defendant. 

Telohhak,  0.  J.  The  bill  of  exceptions  contains  two  points; 
1.  That  upon  the  evidence  given  the  action  could  not  be  main- 
tained by  the  plaintiff,  for  words  spoken  of  him  in  his  pro- 
fession of  a  minister  of  the  presbyterian  church;  2.  That  the 
words  spoken  by  the  defendant,  while  making  his  defense  be- 
fore the  Ohio  presbyteiy,  against  the  charge  exhibited  against 
him  by  the  plaintiff  for  slander,  were  not  actionable.  On  both 
these  points  the  court  charged  in  favor  of  the  plaintiff. 

In  arguing  the  cause  before  us  the  counsel  for  the  plaintiff 
in  error  made  four  points  which  it  will  be  necessary  to  consider: 
1.  That  the  words  are  not  actionable,  applied  to  persons  in 
general;  2.  That  they  are  not  actionable  when  applied  to  the 
plaintiff  on  the  evidence  in  this  cause;  3..  That  exclusion  from 
the  Huntingdon  presbytery  is  no  temporal  damage,  nor  such 
as  the  law  will  take  any  notice  of,  or  suffer  damages  to  be 
recovered  for;  4.  That  the  words  spoken  by  the  defendant  in 
his  defense  before  the  Ohio  presbyteiy  are  not  actionable. 

1  and  2.  Whether  the  words  are  actionable  applied  to  persons 
in  general,  I  think  it  imnecessary  to  decide,  because  I  am 
clearly  of  opinion  they  are  actionable  as  applied  to  the  plaintiff. 
The  reason  why  certain  expressions  are  actionable  when  applied 
to  persons  of  certain  professions,  is  this,  that  from  the  nature 
of  the  case  it  is  evident  that  damage  must  ensue.  To  say  of  a 
merchant  that  he  is  a  bankrupt,  or  of  a  lawyer  that  he  is  a 
knave,  must,  if  believed,  necessarily  produce  damage.  So  to 
say  of  a  clergyman  that  he  is  a  drunluurd,  because  these  words, 
if  believed,  must  deprive  him  of  that  respect,  veneration  and 
confidence  without  which  he  can  expect  no  hearers  as  a  min- 
ister of  the  gospel.    Express  authority  has  been  produced  to 
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■how  that  thaae  words  are  actionable,  spoken  of  a  dergyman  in 
England.  The  defendant's  counsel  do  not  say  that  a  charac- 
ter of  a  cleigyman  is  less  sacred  or  less  worthy  of  protection 
here  than  in  England,  but  they  object  that  inasmuch  as  the 
plaintiff  was  never  admitted  to  the  rights  of  a  presbyterian 
clergyman  in  the  United  States,  he  has  failed  in  proving  his 
case  as  stated  in  his  narraJtio.  But  in  answer  to  this  it  is  to  be 
remarked  that  he  has  not  said  he  was  a  minister  of  the  presby- 
ieriau  church  in  the  United  States;  he  only  says  in  general  that 
he  was  a  minister  of  that  church,  and  so  he  undoubtedly  was, 
for  he  was  ordained  in  Ireland,  and  was  never  degraded  from 
holy  orders.  He  was  what  the  presbyteries  and  general  as- 
sembly in  the  United  States  call  a  foreign  minister;  and  in  that 
capacity  he  might,  if  he  thought  proper,  preach  and  receive 
money  for  preaching,  from  any  that  chose  to  pay  him,  without 
the  consent  of  any  assembly  or  presbytery.  Or  if  he  proceeded 
in  a  regular  way  and  obtained  ttieir  consent,  no  new  ordination 
would  have  been  necessary;  which  is  an  incontestable  proof 
that  the  church  here  recognizes  an  ordination  in  Ireland,  as  in- 
vesting a  clergyman  completely  with  the  order  of  the  ministry. 
The  plaintiff,  therefore,  vras  a  minister  of  the  presbyterian 
church;  and  the  words  spoken  of  him,  if  believed,  must  neces- 
sarily preclude  him  from  any  employment  whereby  he  might 
obtain  a  living  in  the  American  church. 

8.  This  point  is  not  mentioned  in  the  bill  of  exceptions.  No 
objection  was  made  to  the  charge  of  the  court  in  this  respect. 
I  think  it,  therefore,  immaterial.  There  can  be  no  error  in  the 
record  on  account  of  special  damages,  because  the  words  are 
actionable  in  themselves,  and  the  law  implies  damage.  Even 
supposing,  for  argument's  sake,  that  the  loss  of  admission  into 
a  presbytery  was  not  a  matter  for  which  damages  could  be 
recovered  (which,  be  it  remembered,  I  by  no  means  assert),  it 
would  be  unwarrantable  to  suppose,  after  a  verdict,  that  the 
jury  had  given  damages  on  that  account.  Courts  are  alv^ys 
disposed  to  support,  and  not  to  destroy,  the  verdicts  of  juries. 

4.  I  now  come  to  the  last  point,  the  only  one  which  is  at- 
tended vrith  any  difficulty.  It  was  raised  suddenly  in  the  course 
of  the  trial;  it  was  new;  and  the  judges  who  tried  the  cause, 
and  who  were  obliged  to  declare  their  opinions  in  a  short  time, 
delivered  the  impression  of  their  minds  not  without  doubt.  I 
have  given  it  the  attentive  consideration  it  merits;  and  though 
I  cannot  but  feel  diffidence  when  I  disagree  with  the  respect- 
able and  learned  gentlemen  before  whom  the  trial  was  had,  I 
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will  proceed  to  offer  my  reasons  for  thinking  that  the  worcbi 
spoken  by  the  defendant,  when  making  his  defense  before  the 
presbytery,  are  not  actionable. 

I  consider  malice  as  an  essential  ingredient  in  slander.  If  I 
say  of  a  man  that  he  is  a  thief,  or  that  he  conmiitted  mnrderp 
the  law  implies  malice  in  general;  and  it  lies  on  me  to  show 
that  there  was  no  maUce  in  my  heart.  This  I  may  do  in  vaii* 
ous  ways.  I  may  show  that  I  used  this  expression  when  exam- 
ined as  a  witness  in  a  court  of  justice;  or  when  I  was  concerned 
in  a  prosecution,  as  attorney  for  the  commonwealth;  and  al- 
though I  was  mistaken  in  the  fact,  no  action  lies.  The  occasion 
of  my  speaking  being  called  upon  by  others,  and  only  acting  in 
the  course  of  my  duty,  preclude  the  idea  of  malice.  So  what  is 
eaid  by  myself  or  my  attorneys  in  my  defense  in  a  court  of  jus- 
tice is  not  actionable;  not  only  because  of  the  occasion  of  my 
speaking,  but  also  because  the  public  good  requires  that  evety 
man  should  be  allowed  to  speak  freely  in  his  own  defense.  It 
is  the  same  with  regard  to  what  I  say  as  plaintiff  in  an  action; 
because  there  ia  as  much  reason  why  persons  should  enjoy  free- 
dom of  complaint  as  freedom  of  defense.  But  if  any  man  should 
abuse  this  privilege,  and  under  pretense  of  pleading  his  cause, 
wander  designedly  from  the  point  in  question,  and  maliciously 
heap  slander  upon  his  adversaiy,  I  will  not  say  that  he  is  not 
responsible  in  an  action  at  law.  This  freedom  of  speech  in 
what  is  called  a  court  of  justice,  is  not  confined  to  courts  of 
common  law.  Oases  have  been  cited  to  show  that  it  is  extended 
to  proceedings  in  ecclesiastical  courts,  and  proceedings  before 
justices  of  the  peace;  and  I  have  no  doubt  but  that  it  should 
likewise  be  extended  to  proceedings  before  referees. 

The  objection  in  the  case  before  us  is,  that  presbyteries  and 
general  assemblies  are  not  courts  of  justice.  Certainly  they  are 
not;  and  depositions  taken  before  them  are  no  evidence  in  courts 
of  justice,  because  they  have  no  authoriiy  to  administer  an  oath; 
and  a  person  swearing  falsely  could  not  be  indicted  for  perjury. 
But  although  they  are  not  courts  of  justice,  they  are  bodies  en- 
joying certain  rights,  established  by  long  custom,  and  not  for- 
bidden by  any  law.  They  can  inflict  no  temporal  punishment; 
and  their  jurisdiction  is  founded  on  the  consent  of  tiie  members 
of  the  church.  No  extensive  church  can  preserve  decency,  good 
order,  and  purity  of  manners,  without  discipline.  It  serves  to 
coxrect  a  multitude  ^f  evils,  which  cannot  and  ought  not  to  be 
subject  to  temporal  cognizance.  It  corrects  them,  too,  in  a  man- 
ner the  most  mild,  the  most  private,  and  the  least  scandalous 
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and  injurioiiB  to  religion,  in  a  manner  that  may  reform  the 
offender  without  exposing  him  to  the  open  soom  and  ridicule  of 
the  world;  oircamstanoes  which  sometimes  render  men  des- 
perate. A  jurisdiction  of  this  kind,  exercised  only  over  those 
who  consent  to  it,  certainly  must  be  productive  of  good  effects; 
and  it  appears  to  me  that  the  persons  thus  consenting  and 
pleading  their  causes  either  in  a  course  of  complaint  or  defense, 
fall  within  the  principle  applied  to  those  who  are  speaking  in 
courts  of  justice.  If  they  conduct  themselves  in  a  decent  man- 
ner, the  occasion  of  the  speaking  makes  it  improper  that  the 
law  should  imply  malice.  I  repeat  the  remark  made  before, 
that  if  under  a  pretense  of  pleading  a  cause  before  a  presbytery 
one  should  designedly  and  maUciously  wander  from  the  point 
and  slander  his  opponent,  he  would  be  responsible  for  his  con- 
duct  in  a  court  of  justice. 

Let  us  apply  these  principles  to  the  case  before  us.  It  was 
the  plaintiff  who  first  affirmed  the  jurisdiction  of  the  presby- 
tery and  cited  the  defendant  to  answer  before  it.  The  defend- 
ant did  not  decline  the  jurisdiction.  What  then  was  he  to  dot 
He  must  either  confess  that  the  words  he  had  spoken  of  the 
plaintiff  were  false,  which,  if  he  believed  them  to  be  true,  would 
be  a  great  crime,  or  by  acknowledging  that  he  had  spoken 
them  and  endeavoring  to  jusGfy  them,  render  himself  liable  to 
an  action  in  a  court  of  law,  which  had  been  barred  by  the  act 
of  limitation;  for  this  is  the  consequence,  if  words  spoken  there 
are  actionable.  Would  these  words  have  been  spoken  at  that 
time,  if  the  plaintiff  had  not  extorted  them?  And  after  extort- 
ing them,  shall  he  apply  to  a  temporal  court  for  damages  ?  If 
the  law  is  so,  will  not  ecclesiastical  jurisdictions  prove  traps  for 
the  unwary  ?  May  not  the  occasion  of  the  defendant's  speaking 
be  fairly  and  candidly  said  to  warrant  the  conclusion  that  he 
spoke  not  through  malice,  but  in  his  own  defense;  or,  at  least, 
ought  it  not  to  form  an  exception  from  the  general  rule  by 
which  the  law  implies  malice  ?  The  subject  suggests  a  multi- 
tude of  reflections;  but  I  have  said  enough  to  explain  the  princi- 
ples on  which  my  opinion  is  founded.  Whether  the  defendant 
will  derive  any  advantage  from  it  I  know  not;  for  it  is  veiy 
possible  on  a  new  trial  there  may  be  sufficient  evidence  to 
establish  the  plaintiff's  action,  independent  of  what  passed 
before  the  presbytery.  It  is  very  possible  that  the  verdict 
already  given  would  have  beein  the  same  if  the  court  had  charged 
on  this  point,  according  to  the  defendant's  wishes.  But  be  that 
as  it  may,  he  is  entitled  to  the  benefit  of  his  exoepticm.    I  am 
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of  opinion  that  the  chazge  of  the  cirouit  ooiirt  was  enoneous  in 
the  last  point  mentioned  in  the  bill  of  exceptions;  and,  there- 
fore, the  judgment  must  be  reversed. 

Bhaoitewbidob,  J.,  oonourred. 
Judgment  reversed. 

pRiviLEOED  ExPBESSiONS. — To  enable  a  party  the  more  effectually  and 
eompletely  to  prosecute  his  cause,  or  defend  in  a  judicial  proceeding,  there 
is  conceded  to  him  an  indulgence  in  the  use  of  language,  which,  if  used 
elsewhere,  or  on  any  other  occasion,  would  subject  him  to  an  action  for 
slander.  This  principle  was  early  established  and  is  now  fully  recognized. 
The  rule  is  well  stated  in  Townshend  on  Slander  and  Libel,  section  221, 
that:  "  Whatever  one  may  allege  in  his  pleading,  by  way  of  defense  to  the 
charge  brought  against  him,  or  by  way  of  counter-charge,  counter-claim  or 
set-off,  can  never  give  a  right  of  action  for  slander  or  libel."  In  a  late  case 
in  Ohio,  Lannmg  v.  Chrigty,  90  Ohio  SL  115,  it  is  held  that  an  action  will 
not  lie  for  statements  contained  in  an  answer  alleged  to  be  libelous,  if  such 
statements  were  honestly  made  without  malice,  and  if  they  were  relevant, 
believed  by  the  defendant  to  be  true,  and  were  made  upon  probable  cause 
and  under  advice  of  counseL 

As  indorsing  this  doctrine,  see  HiU  v.  MiUa,  9  N.  H.  14;  Kidder  v.  Park- 
hurst,  3  Allen,  393;  WcUaan  v.  Moore,  2  Gush.  133.  The  doctrine  is  very 
clearly  stated  in  New  York  with  its  limitations.  In  Marsh  v.  BUeworth,  SO 
K.  Y.  311,  the  court  says:  "The  law  is  well  settled  that  a  counsel  or  party 
oonducting  judicial  proceedings  is  privileged  in  respect  to  words  or  writings 
used  in  the  course  of  such  proceedings,  reflecting  injuriously  upon  others, 
when  such  words  and  writings  are  material  and  pertinent  to  the  question 
involved;  and  that  within  such  limit  the  protection  is  complete,  irrespective 
of  the  motive  with  which  they  are  used;  but  that  such  privilege  does  not 
extend  to  matter  having  no  materiality  or  pertinency  to  such  questions." 

As  a  counsel  stands  for  and  in  the  place  of  his  client,  the  same  privilege 
is  extended  to  him,  but  with  the  same  restriction,  but  when  he  makes  use 
of  this  opportunity  to  go  outside  of  the  case  and  make  a  slanderous  attack 
upon  a  party,  he  is  then  no  more  privileged  than  any  other  person,  and 
must  be  held  liable  for  the  words  spoken:  Oarr  v.  Selden,  4  N.  Y.  91;  Lea 
V.  Whiie,  4  Sneed,  111;  Jennkige  v.  Paine,  4  Wis.  358;  Parker  v.  MUcheil, 
31  Barb.  469. 

The  fullest  freedom  in  expression  and  commenting  on  the  acts  of  parties, 
subject  to  the  restriction  that  it  shall  be  confined  to  the  facts  of  the  case, 
and  the  acts  of  the  parties  thereto  has  been  claimed  for  counsel  engaged  in 
judicial  proceedings  in  England.  So  early  as  the  reign  of  James  I,  it  was 
laid  down  in  England  "that  a  counselor  hath  a  privilege  to  enforce  any- 
thing which  is  informed  unto  him  for  his  client,  and  to  give  it  in  evidence, 
it  being  pertinent  to  the  matter  in  question,  and  not  to  examine  whether  it 
be  true  or  false:"  Brook  v.  Moniaffue,  Cro.  Jac.  30l  But  a  much  broader 
rule  was  laid  down  in  Woodsy,  Ovnston,  Styles,  462,  decided  in  1655,  where 
it  is  said  that  "if  a  counsel  speak  scandalous  words  against  one  in  defend- 
ing his  client's  cause,  an  action  lies  not  against  him  for  so  doing;  for  it  is 
his  duty  to  speak  for  his  dient,  and  it  shall  be  intended  to  be  spoken  ac- 
cording to  his  client's  instructions."  This  carries  the  privilege  beyond  what 
is  now  conceded. 
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A  forcible  iUnBtntion  of  tbe  ezemptioii  and  privilege  of  eouneel  in  thie 
xespect  appears  in  the  case  of  Hodgton  ▼.  SearieU,  1  B.  &  Aid.  223,  which 
is  a  leading  EngUsh  case  on  this  subject.  The  defendant,  a  distingoiahed 
leader  of  the  bar,  and  afterward  known  as  Lord  Abinger,  the  chief  haroa 
of  the  court  of  exchequer,  was  sued  for  having  used  the  following  woxds^ 
while  acting  as  counsel  in  the  trial  of  a  cause:  "  Some  actions  are  founded 
in  folly,  some  in  knavery,  some  in  both,  some  in  folly  of  the  attorney,  some 
in  the  knavery  of  the  attorney,  some  in  the  folly  and  knavery  of  the  parties 
themselves.  Hodgson  was  the  attorney  of  the  parties,  drew  the  promissoiy 
note,  fraudulently  got  Bowman  to  pay  into  his  hands  one  hundred  and  fifty 
pounds  for  the  benefit  of  the  plaintifll  Tiiis  was  one  of  the  most  profligate 
things  I  ever  knew  done  by  a  professional  man.  Mr.  Hodgson  is  a  fraud- 
ulent and  wicked  attorney."  The  court  all  agreed  that  the  action  would 
not  lie.  Ellenborough,  C.  J.,  said:  "A  coimsel  entrusted  with  the  in- 
terests of  others,  and  speaking  from  their  information  for  the  sake  of  pub- 
lic convenience,  is  privileged  in  commenting  fairly  and  bona  fide  on  the  cir- 
cumstances of  the  case,  and  in  making  observations  on  the  parties  con- 
cerned, and  their  instruments  or  agents,  in  bringing  the  case  into  court. 
The  defendant  says  that  he  is  a  fraudulent  and  wicked  attorney.  These 
are  words  not  used  at  random  and  unnecessary,  but  were  a  comment  upon 
the  plaintiflfs  conduct  as  attorney.  Perhaps  they  were  too  strong;  it  may 
have  been  too  much  to  say  that  he  was  guilty  of  fraud  as  between  man  and 
man,  and  of  wickedness  inforodivmo.  The  expression  in  the  exercise  of  a 
candor  fit  to  be  adopted  might  have  been  spared.  But  still  a  counsel  might 
bona  fide  think  such  an  expression  justifiable  under  the  circumstances.  It 
appears  to  me  that  the  words  spoken  were  uttered  in  the  original  canae^ 
and  were  relevant  and  pertinent  to  it,  and  consequently  that  this  action  is 
not  maintainable." 

A  late  case  in  England  fully  applies  the  doctrine  asserted  in  Hodgmm  t. 
ScarleU.  This  was  a  case  in  the  court  of  exchequer,  LtwU  v.  ffiggms,  68 
L.  T.  98.  The  plaintiff  had  been  a  solicitor  in  certain  proceedings,  in  the 
course  of  which  a  criminal  prosecution  was  instituted  and  failed.  Some  time 
after,  in  an  argument  before  one  of  the  chancellors,  the  defendant,  a  dis- 
tinguished equity  lawyer,  referring  to  the  proceedings  which  the  plaintiff 
had  commenced,  said:  "Is  not  that  putting  a  pistol  to  a  man's  head  t  Is 
not  that  more  than  any  highway  robbery,  and  more  than  any  crime  of  Hm 
ordinary  sort  for  which  men  are  transported  and  convicted  very  day  befora 
magistrates  and  judges  t "  On  the  trial,  after  the  opening  speech  for  the 
plaintiff,  Kelly,  C.  B.,  informed  the  counsel  that  he  would  receive  evidence 
only  on  two  points;  first,  whether  the  words  were  spoken;  and  secondly,  on 
what  occasion  they  were  used,  and  then  remarked:  "  I  musttel  the  juiy 
that  the  law  of  England  forbids  me  to  enter  into  any  other  questions  m  the 
case,  and  does  not  authorize  them  to  enter  into  and  determine,  npon  tiie 
merits  of  a  case,  affecting  the  character  of  a  member  of  the  bar,  which  de- 
pends entirely  upon  what  has  been  stated  by  him  in  a  cause  legitimately  be- 
fore the  judge  in  a  court  of  justice.  This  has  been  held  to  be  the  law  over 
and  over  again  •  •  *  I  think  it  essential  that  you  and  the  public  should 
clearly  understand  that  the  privilege  claimed  by  the  defendant  as  applica- 
ble to  this  case  is  not  that  of  counsel  but  the  privilege  of  the  people  of  Eng- 
land as  represented  by  counsel.  It  is  essential  to  the  well  being  of  the 
whole  community  that  a  counsel,  when  once  engaged,  should  discharge  his 
duty  fearlessly  without  the  shadow  of  a  shade  of  apprehension  as  to  the 
consequences."  This  privilege  extends  not  merely  to  regular  courts  of  jus- 
tice, but  to  all  investigations  before  magistrates^  ref erees,  manidpal  bodifli^ 
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and  oedesiastical  judicatories;  Hoar  v.  Wood,  3  Met  198;  Torh  t.  Petue,  8 
Gray,  282;  Fammoorth  v.  Storrs^  5  Onah.  412;  Mayo  v.  SampU,  18  Iowa, 
306;  iTo^^  v.  Partons,  23  Tex.  9;  Hattingft  t.  Z^imI;,  22  Wend.  410;  Milam  ▼. 
JiwmsideSf  1  Brev.  295;  ^ortev.  JoAnaon,  11  B.  Mon.  48.  Bat  as  the  privi« 
lege  is  a  personal  one,  a  sabseqaent  pal)lication  of  a  speech  made  by  conn- 
eel  in  a  caaae,  or  the  proceedings  therein  containing  libelous  matter,  will  be 
unlawful,  because  the  reason  of  the  priyilege  does  not  apply  to  the  case: 
JUx  y.  Abbmffdon,  1  £sp.  226;  Rex  v.  Creevey,  1  M.  &  a  273;  FUtU  v.  Pike^ 
6  Dow.  &  Ry.  528;  MeipubUea  v.  Oswald,  1  Am.  Dec  246;  Commomoealth  r. 
mandtn^,  3 Pick.  304;  Kmgr.  i2oo<,  4  Wend.  113. 


Pox  V.  WiLCOOKB. 
[1  Bsmm,  IM.] 

IJABILITT  OF  ADimnsTEATOB  FOB  INTEREST.  —  An  admliiktntor  b 
liable  for  interest  where  he  has  been  guilty  of  neglect  in  not  putting 
out  the  money  of  the  intestate,  or  has  made  use  of  it  himself;  and  he 
is  bound  to  show  what  has  been  done  with  the  money  to  avoid  the  con- 
clusion that  he  has  made  use  of  it;  but  he  is  not  liable  for  interest 
until  after  twelve  months  from  the  death  of  his  intestate. 

Appeal  from  the  orphans'  court  of  Philadelphia.  The  prin- 
cipal point  in  the  ease  was  whether  an  admistrator  is  liable  for 
interest  on  sams  of  money  remaining  in  his  hands  before  the 
settlement  of  his  accounts,  he  having  refused  to  produce  to  the 
auditors  the  bank-book  of  his  administration,  and  to  state  on 
affirmation,  what  money,  if  any,  belonging  to  the  intestate,  he 
had  used  for  his  own  purposes.  The  facts  appear  from  the 
opinion  of  the  court. 

(7.  J.  IngersoU,  for  the  appellees,  contended  that  administraton 
must  pay  interest  for  money  of  the  estate,  which  they  use  them- 
selves, or  are  negligent  in  not  employing  at  all;  and  that  it  was 
a  rule  of  chancery,  that  the  administrator  will  be  presumed  .to 
have  used  the  money  unless  he  states,  under  oath,  what  dispo- 
diion  has  been  made  of  it:  HiUiard  t.  Chrge,  2  Chan.  Oa.  285; 
Baicliff  V.  Graves,  1  Vem.  196;  Landen  v.  Oreen,  Barnard.  Ch. 
Rep.  389;  AUomey^eneral  v.  Corporation  of  Stafford,  Id.  86; 
Lee  V.  Lee,  2  Vem.  698;  Bird  y.  Lochey^  2  Id.  744;  WOleinB  v. 
Hunt,  2  Atk.  151;  NeuOcn  y.  BenneU,  1  Bro.  Gh.  Bep.  859;  Treves 
y.  Toumsend,  Id.  884;  LUUehalea,  y.  Oaacoigne,  8  Id.  74.  The 
«ivil  law  adopts  the  same  principle:  Denizart,  tit.  Inter€t,  11, 
51,  53,  54;  tit.  Tuteur,  61,  62,  63,  69;  2  Pothier  de  Bienf.  86, 
48,  49. 

Lewis,  for  the  appeUant,  replied  that  no  presumption  could 
arise  in  this  case,  as  auditors  had  no  authority  to  demand  a  com* 
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pliance  with  the  notice  to  produce  bank-books  and  make  a 
statement;  and  that  the  cases  cited  apply  only  where  the  money 
has  been  kept  a  long  time;  that  is,  in  case  of  fraud  or  gross 
negligence. 

By  Court,  Tilghman,  0.  J.   It  appears  that  S.  M.  Fox,  the 
acting  administrator  of  W.  B.  Hockley,  settling  his  administra- 
tion accounts  with  the  register,   which  were  transmitted  as 
usual  to  the  orphans'  court,  by  whom,  with  the  consent  of  the 
said  administrator  and  next  of  kin,  the  accounts  were  referred  to 
auditors.   On  appearance  before  the  auditors,  there  was  no  dis- 
pute concerning  any  item  charged  in  the  administration  ac- 
counts; but  the  next  of  kin  objected  to  the  commissions  allowed 
the  administrator,  and  they  claimed  interest  for  sumQ  of  money 
which,  they  alleged,  had  remained  a  considerable  time  in  his 
hands.     The  auditors  were  of  opinion  that  the  commissions 
allowed    the    administrator  were  reasonable,    and    that   the 
administrator  should  be  charged  with  one  hundred  and  fifty 
pounds  as  a  just  and  reasonable  compensation  for  any  use 
which  he  could  or  did  make  of  the  money  remaining  in  his 
hands    during    the  course  of    his  administration;    and  they 
declared  at  the  same  time,  that  it  did  not  appear  that  the 
administrator  was  ever  unprepared  to  pay  any  money  legaUy 
demanded  of  him.     The  next  of  kin  and  the  administrator 
were  both  dissatisfied  with  this  report.    Both  filed  exceptions; 
and  it  was  agreed  that  the  report  of  the  auditors  should  be  con- 
firmed by  the  orphans'  court  without  prejudice  to  either  party, 
in  order  to  afTord  a  ground  for  an  appeal  to  this  court,  on  which 
appeal  every  objection  was  to  be  heard  that  could  under  the 
exceptions  filed  have  been  made  to  the  report  of  the  auditors 
in  the  orphan's  court.     The  next  of  kin  excepted,  that  the  ad- 
ministrator had  large  sums  in  his  hands  for  a  long  time;  that 
they  called  upon  him  to  produce  his  bank-book  before  the  audi- 
tors, and  to  answer,  on  oath,  whether  he  had  made  use  of 
any  and  how  much  money  of  the  deceased,  and  for  what 
length  of  time;  both  which  he  refused  to  do.    That  in  conse- 
quence of  this,  they  were  entitled  to  interest  on  the  sums  which 
so  lay  in  the  hands  of  the  administrator,  but  that  the  auditor 
refused  to  allow  interest.    The  administrator  excepted,  that 
the  auditors  charged  him  with  one  hundred  and  fifty  pounds 
interest,  although  they  state  that  it  did  not  appear  that  he  was 
ever  legally  called  upon  for  money  on  account  of  the  estate, 
which  he  was  not  ready  to  pay. 
What  I  consider  as  the  principal  point  in  the  case  is,  whether 
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the  administrator  is  liable  to  pay  interest  for  the  soms  of  money 
which  from  time  to  time  remained  in  his  hands  before  the  set- 
tlement of  his  accounts.  By  the  act  of  1713,  sec.  4.  (a),  it  is 
enacted  that  **  executors,  administrators  and  guardians  may,  by 
leave  and  direction  of  the  orphans'  court,  put  out  their  minors' 
money  to  interest;  but  if  no  person  can  be  found  to  take  it  who 
will  give  good  security,  they  shaU  only  be  responsible  for  the 
principal."  By  the  same  law,  sec.  6,  'Hhey  shall  only  be  liable 
to  pay  interest  on  the  surplusage  of  the  estate  remaining  in 
their  hands  when  the  accounts  of  their  administration  are  or 
ought  to  be  settled  before  the  orphans'  court  or  register.  It  is 
therefore  the  duty  of  executors,  administrators  and  guardians, 
not  to  let  money  remain  unemployed  in  their  hands.  And  by 
fair  implication  from  the  words  of  this  act  of  assembly,  if  they 
do  through  negligence  suffer  it  to  remain  unemployed,  they  are 
responsible  for  interest;  much  more  so  if  they  use  the  money  for 
their  own  purpose.  As  the  law  expressly  declares  that  they  are 
only  liable  to  pay  interest  on  the  balance  in  their  hands  when 
the  administration  accounts  are  or  ought  to  be  settled,  it  should 
seem  that  they  are  not  liable  to  interest  during  twelve  months 
from  the  death  of  the  intestate,  since  that  period  is  reckoned 
reasonable  for  the  settlement  of  those  accounts. 

To  lay  down  rules  by  which  it  may  be  ascertained  in  every 
case  whether  administrators  shall  pay  interest  on  balances  in 
their  hands  is  impossible;  because  every  case  depends  on  its 
own  circumstances.  But  I  think  it  may  be  established  as  a 
principle,  that  interest  is  payable  where  the  administrator  has 
been  guilty  of  neglect  in  not  putting  out  money,  or  where  he 
has  made  use  of  it  himself:  Chranbernfs  Eafrs  v.  Oranberry,  1 
Wash.  246  [1  Am.  Dec.  455].  Both  the  act  of  assembly  and 
the  principles  of  universal  reason  concur  in  this;  and  it  is  agree- 
able to  the  authorities  cited  from  the  law  of  England  and  the 
civil  law.  Still  it  remains  to  be  decided  by  the  facts  in  each 
case  whether  the  principle  is  applicable.  As  to  the  auditors,  no 
law  has  been  shown  which  satisfies  me  that  they  have  power  to 
call  for  the  oath  of  the  administrator  as  to  the  use  he  has  made 
of  the  money  or  to  demand  the  production  of  his  books.  At 
the  same  time  I  cannot  help  remarking  that  the  administrator 
should  reflect  well  before  he  declines  the  offer  of  his  adversary 
to  appeal  to  his  own  books,  because  it  lies  on  him  to  show  what 
has  been  done  with  the  money;  and  unless  he  does  show  it  in  a 
satisfactory  manner  he  leaves  himself  open  to  the  conclusion  of 
having  used  it  for  his  own  purposes. 
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The  eourt  hairing  giyen  their  opinion  on  the  point  of  law  sub- 
mitted to  them  by  the  exceptions,  it  remains  for  the  parties  to 
determine  whether  they  will  acquiesce  in  the  report  of  the  audi- 
tors (men  certainly  of  excellent  character  and  experience  in 
business),  or  proceed  to  a  further  inyestigation  of  the  accounts. 

Tbates  and  Smeeh,  JJ.,  were  not  present  at  the  argument 
mar  at  the  delivexy  of  the  opinion. 


Ebbrt  v.  Wood. 

(1  bnannr»2l6.] 

FutTmoif  B7  Pabol  hot  within  Statute  of  Fkuune.— A  panfl  par- 
tition made  between  tenants  in  common,  by  marlring  a  line  of  diTirion 
on  the  ground,  and  followed  by  a  corresponding  aepamte  poaoeooion,  ia 
good,  and  not  within  the  statute  of  frauds. 

Wbtt  of  error  from  the  common  pleas  of  Fayette  county. 
Wood,  the  plaintiff  below,  brought  an  action  for  partition 
against  Ebert,  to  which  he  pleaded  non  tenerU  wMmul.  The 
plaintiff  gave  in  evidence  a  deed  from  one  John  Lea  to  himself 
for  an  undivided  moiety  of  the  premises  in  question,  and  also 
another  deed  from  Lea  to  Ebert  for  the  other  individual  moiety. 
The  defendant  then  offered  testimony  to  prove  that  prior  to  the 
oommeneement  of  the  suit,  Wood  and  defendant  agreed  to  make 
a  partition,  and  accordingly  met  upon  the  ground;  that  with 
the  assistance  of  a  surveyor  jointly  employed  by  them,  they  dis- 
tinctly marked  a  line  of  partition,  and  actually  made  a  division 
6f  the  land,  by  each  taking  possession  of  the  part  allotted  to 
him  by  the  other,  which  had  been  held  in  severalty  ever  since. 
This  evidence  was  overruled,  and  a  bill  of  exceptions  was  taken 
npon  which  the  case  came  before  the  court. 

Addiaon,  for  the  plaintiff  in  error,  contended  that  a  partition 
by  parol  was  good  between  the  tenants  in  common  when  made 
upon  the  land:  DocUm  v.  Priesi,  Cro.  Eliz.  95;  and  that  a  parol 
agreement  concerning  lands,  partly  executed,  is  good  in  equity: 
1  Fonbl.  164,  c.  8,  sec.  8;  as  it  was  not  then  within  the  statute 
of  frauds:  1  Pow.  Cont.  300;  Earl  of  AyUrford^a  case,  2  Btr. 
782. 


^088,  for  the  defendant  in  enor,  insisted  that  a  parol  parti« 
tion  by  tenants  in  common  was  not  good  at  common  law:  2  Bl. 
Com.  824;  4  Comy.  Dig.  811;  and  that  the  statute  of  frauds  re* 
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quired  a  deed  to  be  made  in  all  cases.    At  all  eyents,  the  parti- 
tion shonld  have  been  specially  pleaded. 

By  Court,  ThiGhman,  0.  J.  [The  facts  as  above  stated  were 
reviewed.]  The  defendant  in  error  contends  that  the  evidence 
ought  not  to  have  been  admitted:  1.  Because  the  partition  was 
made  by  parol;  2.  Because  if  it  had  been  in  writing,  it  was  not 
admissible  on  the  issue  joined,  but  ought  to  have  been  specially 
pleaded.  The  first  objection  is  founded  on  the  act  of  assembly 
of  twenty-first  March,  1772,  by  which  a  writing  is  made  neces- 
sary  for  the  passing  of  any  estate  or  interest  in  lands*  This  act 
of  assembly,  so  far  as  respects  the  point  under  consideration, 
is,  in  substance,  the  same  as  the  English  statute  of  frauds  and 
perjuries;  in  the  construction  of  which  it  has  been  determined 
that  specific  execution  of  a  parol  agreement  shall*  be  decreed  in 
equity  where  the  agreement  has  been  carried  into  effect  in  part 
only.  This  determination  was  founded  on  two  principles:  1. 
That  where  the  parties  have  acted  upon  their  agreement,  there 
is  no  danger  of  perjury  in  proving  it;  and,  2.  Because  it  ia 
against  equity  that  a  man  should  refuse  to  perfect  an  agreement 
from  which  he  had  derived  benefit  by  an  execution  in  part. 
Whether  the  courts  of  chancery  have  gone  further  than  they 
ought,  in  thus  indirectly  giving  efiElcacy  to  a  parol  agreement 
concerning  land,  we  do  not  think  ourselves  at  liberty  now  to  in- 
quire; because  the  principles  I  have  mentioned  have  been 
adopted  by  this  court,  and  long  considered  as  the  law  of  the 
land,  and  to  question  theim  now  would  shake  many  titles  ac- 
quired under  their  authority.  We  therefore  think  ourselves 
bound  to  say  that  the  evidence  offered  by  Ebert  ought  to  have 
been  received,  unless  it  was  improper  because  not  applicable  to 
the  issue  joined,  which  is  the  second  poiut  for  consideration. 

The  plaintiff  below  declared  that  he  and  the  defendant  held 
the  land  together  and  undivided;  the  defendant  pleaded  that 
they  did  not  hold  it  together;  and  this  was  the  point  of  the 
issue.  Now  what  was  the  evidence  offered  by  the  defendant? 
Why,  that  he  and  the  plaintiff  had  made  partition,  which  was  in 
direct  affirmance  of  his  plea  that  they  did  not  hold  together; 
because  if  they  held  in  severalty  they  could  not  hold  together. 
The  court  are  of  opinion,  therefore,  that  the  evidence  offered 
by  the  defendant  below  ought  to  have  been  received,  and  that 
the  judgment  of  the  court  of  Fayette  county  was  erroneous, 
and  must  be  reversed. 

Judgment  reversed. 
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Hazard  v.  Israel. 

[1  Bnnnnr,  940.] 

When  Shbbiff  a  Tbespasseb.— If  a  deputy  sheriff  enter  the  hooBe  of 
an  administrator  to  find  goods  of  an  intestate  whereon  to  levy,  and 
afterward  proceed  to  levy  on  the  goods  of  the  administrator,  from 
whom  nothing  is  due,  he  is  a  trespasser  ab  inUkK 

Liability  of  Shebiff  for  Acts  of  Deputy.— The  sherifirs  officers  be- 
ing his  known  and  recognized  deputies,  he  will  therefore  be  held  liable 
civilly  for  their  misconduct  in  the  execution  of  a  writ. 

Exemplary  Damages  against  Sheriff.— A  jury  may  properly  award 
exempUuy  damages  against  a  sheriff  for  the  misconduct  of  his  deputy. 

Motion  for  a  new  trial  in  an  action  of  trespass  against  Israel, 
the  sheriff  of  Philadelphia  county,  to  recoyer  damages  for  the 
misconduct  of  bis  deputy  in  the  execution  of  a  fi,  fa.  The 
cause  was  tried  before  Bbagxekridoe,  J.,  at  nisi  prius,  Decem- 
ber, 1807,  when  the  following  facts  appeared:  One  Lewis 
brought  suit  against  Hazard  and  another,  as  administrators 
with  the  will  annexed  of  Clarkson,  and  obtained  judgment  for 
a  considerable  sum,  reserving  the  question  of  assets.  Upon 
this  judgment  a  fi,  fa.  issued  for  the  debt,  to  be  levied  on  the 
testator's  goods,  and  seven  pounds  ten  shillings  costs  to  be 
levied  in  like  manner  if  goods  were  found,  otherwise  de  banis 
proprils  of  the  administrators.  Before  the  execution  issued  the 
sheriff  had  agreed  to  charge  the  costs  to  the  account  of  Beed, 
attorney  tor  the  administrators;  and  while  the  execution  was  in 
the  hands  of  Suter,  a  deputy  sheriff,  he  was  informed  by  Beed 
that  the  costs  had  been  paid.  It  was  not  pretended  that  the 
administrators  had  any  of  Clarkson's  goods  in  their  hands,  at 
or  since  the  issuing  of  the  execution;  nevertheless  Suter  went 
to  plaintiff's  house  between  ten  and  eleven  o'clock  at  night,  and 
in  a  rude  and  insolent  manner  levied  on  the  furniture  in  the 
parlor  to  the  amount  of  seven  hundred  or  eight  hundred  dol- 
lars, to  satisfy  the  debt  and  costs.  Beed,  who  had  been  called 
in,  objected  to  the  levy,  but  Suter  continued  to  make  his  in- 
ventory, and  then  left  without  removing  any  of  the  goods. 
The  following  day  a  motion  was  made  to  set  aside  the  levy. 
Israel  wrote  to  Hazard  on  the  same  day  that  the  levy  was 
rescinded,  and  made  a  return  of  the  fi,  fa.  thus:  "  No  goods  of 
Clarkson  whereon  to  levy,  etc.,  and  for  default  thereof  levied 
on  divers  goods,  etc.,  of  Ebenezer  Hazard,  for  the  damages, 
which  are  since  restored,  as  the  amount  of  the  said  damages 
were  previously  secured  to  me,  and  my  bailiff,  when  the  said 
levy  was  made,  was  not  informed  thereof.'' 
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The  jury  found  for  the  plaintiff,  seven  hundred  and  fifty 
dollars  damages.  Whereupon  a  motion  for  a  new  trial  was 
made  on  the  grounds  that  the  yerdict  was  against  law  and  evi* 
dence,  and  the  damages  exoessive. 

Gondy  and  Boss,  for  the  defendant,  in  support  of  the  motion 
urged:  1.  That  Suter  was  not  a  trespasser;  he  had  a  right  to 
levy  for  the  costs  which  had  been  secured  but  not  paid;  and  he 
was  entitled  to  enter  plaintiff's  house  to  look  for  Glarkson's 
property;  2.  That  defendant  was  not  liable  for  the  acts  of 
Suter,  no  warrant  to  the  latter  having  been  produced:  Drake  y. 
Sykes,  7  T.  B.  113.  And  he  did  not  recognize  the  unlawful  act 
of  his  deputy,  but  rescinded  the  levy  as  soon  as  he  had  notice 
of  it:  Saunderaon  y.  Baker,  3  Wils.  309;  3.  The  damages  are 
excessive,  which  is  sufficient  ground  for  a  new  trial  in  cases  of 
tort:  Jones  v.  Sparrotoa,  5  T.  R.  257;  Dticker  v.  Wood,  1  Id.  277. 

IngersoU,  for  the  plaintiff,  contended  that  Suter  was  a  tres- 
passer; he  levied  for  the  debt  and  costs,  and,  though  he  used 
no  violence  in  entering  the  house,  his  conduct  afterward  made 
him  a  trespasser  ab  initio;  2.  No  warrant  is  necessary  here, 
where  bailiffs  are  not  known;  a  bailiff  in  England  is  a  servant 
for  a  particular  purpose:  Drake  y,  Sykea;  an  under-sheriff  is  a 
general  servant,  for  whose  acts  the  sheriff  is  liable:  Saunderson 
V.  Baker,  2  W.  Bl.  832;  Ackwarih  v.  Kempe,  Doug.  40.  The 
sheriff's  return,  ipiso facto,  acknowledges  the  under-officer  and 
his  proceedings:  3  Wils.  311,  315;  3.  There  is  no  doubt  but 
that  a  sheriff  should  answer  for  his  deputy  in  compensatory 
damages,  and  no  reason  why  he  should  not  be  liable  for  the 
insolence  of  an  irresponsible  deputy  in  exemplary  damages. 

Boss  was  proceeding  to  urge  the  distinction  between  a  bailiff 
and  under-sheriff,  when  TzLomcAir,  C.  J.,  said:  "  The  case  of 
Drake  v.  Sykes  shows  that  in  England  the  sheriff  is  liable  for 
his  known  deputy,  but  not  for  his  bailiff  without  warrant.  jtTow 
we  have  no  such  an  officer  as  a  bailiff  in  this  state.  Suter  was 
the  defendant's  known  deputy." 

By  Court,  Tzlohman,  C.  J.  The  counsel  for  the  defendant 
in  support  of  their  motion  have  contended  that  there  was  no 
trespass,  because  the  costs  were  only  secured  and  not  paid;  and 
because  even  if  they  were  paid,  the  officer  had  a  right  to  enter 
the  bouse  to  look  for  goods  of  Clarkson,  and  after  he  was  in  he 
committed  no  violence,  nor  took  anything  away.  As  to  the 
costs,  the  evidence  warrants  the  plaintiff  in  saying  that  they  were 
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paid.  When  the  defendant  had  agreed  to  look  to  Mr.  Beed  for 
them,  he  had  no  right  to  le^y;  and  so  the  defendant  seems  to 
think  in  his  return  to  the  fi.  fa.;  for  he  there  assigns  as  an 
excuse  for  the  levy  that  the  deputy  was  not  informed  for  the 
security  which  had  been  given.  Then  as  to  the  entry  being 
lawful  to  search  for  goods  of  Olarkson,  granting  that  to  be  the 
case  (concerning  which,  however,  no  opinion  is  given),  the 
subsequent  conduct  of  the  officer  in  levying  for  costs  when  none 
were  due,  makes  him  a  trespasser. 

It  was  also  contended  that  the  sheriff  was  not  answerable  in 
an  action  of  trespass  for  the  conduct  of  his  deputy.  We  are 
clearly  of  opinion  that  for  all  civil  purposes  he  is  answerable, 
though  not  criminally.  There  appears  to  be  some  doubt  on  the 
point  in  the  case  of  Saunderson  v.  Baker  etaL^  reported  in  3 
Wils.  809;  but  the  doubt  is  probably  owing  more  to  the  inac- 
curacy of  the  reports  than  to  any  other  cause.  The  same  case 
is  better  reported  in  2  W.  Bl.  832.  In  Achworth  v.  Kempe, 
Doug.  40,  where  the  case  of  Saunderson  v.  Baker  tt  al,  was  con- 
sidered, Lord  Mansfield  looks  upon  the  law  to  be  quite  clear  in 
the  manner  I  have  stated  it.  It  is  a  principle  not  lately  in- 
troduced, but  founded  upon  ancient  authorities.  And  most 
inconvenient  it  would  be  if  the  law  were  otherwise;  for  the 
sheriff's  deputies  are  frequently  men  of  small  property,  and 
sometimes  of  bad  character;  and  the  responsibility  ought  to 
rest  on  the  principal  who  had  the  sole  power  of  appointing  and 
removing  them. 

The  last  reason  offered  for  a  new  trial  ia  that  the  damages  are 
excessive.  This  is  the  only  point  on  which  there  could  be  a 
doubt.  A  distinction  has  been  taken  between  exemplary  dam^ 
ages  and  those  which  are  only  a  compensation  for  the  injury 
sustained.  This  distincticm  is  certainly  worthy  of  great  consid- 
eration by  a  jury,  when  a  principal,  who  has  been  no  way  to 
blame,  is  sued  for  the  conduct  of  his  deputy.  But  in  point  of 
law,  if  the  sheriff  is  answerable  at  all,  he  must  be  answerable 
for  such  damages  as  the  juiy,  on  the  whole  circumstances,  think 
proper  to  give.  In  the  present  instance,  they  have  given  exem- 
plary damages;  for  the  actual  injuiy  was  nothing.  They  have 
thought  it  a  necessary  check  to  rude  and  improper  behavior  of 
the  sheriff  and  his  officers.  The  public  safety  requires  that  im- 
plicit obedience  should  be  paid  to  officers  of  justice  in  the  exe- 
cution of  their  duty.  On  the  other  hand,  the  happiness  of  so- 
ciety requires  that  these  officers  should  be  influenced  by  power- 
ful motives  to  avoid  all  acts  of  rudeness  and  wanton  injuiy.    It 


Harch,  1808.]  Oommonwealth  v.  Messingeb.  441 

does  appear  that  the  qtiiet  of  the  plaintiff's  family  was  invaded 
at  a  Texj  unusual  hour  of  the  night,  without  just  cause;  and  it 
also  appears  that  the  officer  gave  unnecessaiy  uneasiness  in  the 
course  of  transacting  his  business;  and  this,  too,  after  he  had 
been  warned  that  he  was  doing  wrong.  I  am  well  satisfied, 
from  the  character  of  the  defendant,  that  he  was  not  accessory 
to  this  improper  behavior.  From  the  view  which  I  have  been 
able  to  take  of  the  evidence,  imperfect  to  be  sure,  because  I  did 
not  hear  it  delivered  on  the  trial,  the  damages  appear  to  me  to 
be  severe;  but  as  the  jury  have  thought  proper  to  make  the 
conduct  of  the  defendant's  deputy  an  object  of  public  example, 
I  cannot  say  that  I  think  them  so  altogether  wrong  that  a  new 
trial  should  be  granted. 
New  trial  refused. 

In  Kukn  v.  North,  10  Seig.  &  B.  899,  the  ooort  gnmted  a  new  trial  be- 
canse  the  jniy  gave  excesaiTe  damages  against  a  sheriff  for  trespass.  The 
execution  was  placed  in  the  hands  of  one  Hester,  North's  deputy.  The 
deputy  went  to  the  plaintifTs  house,  inquired  from  his  son,  and  was  informed 
where  the  plaintiff  was.  The  son  asked  his  business,  and  was  told  he  had 
a  letter  for  his  father;  the  son  told  the  deputy  that  he  knew  it  was  an  exe- 
cution, and  desired  him  to  call  again  when  his  father  would  be  in.  Soon 
after  the  officer  came  again,  with  an  attendant  for  the  purpose  of  taking 
care  of  any  goods  he  might  levy  on.  He  informed  the  plaintiff's  daughter 
of  his  errand.  She  told  him  her  father  had  made  a  biU  of  sale  to  her  of  the 
fnmitore.  He  desired  her  to  produce  it,  and  he  would  not  levy.  She  was 
imable  to  find  it;  so  the  officer  said  he  must  leave  the  attendant  in  the 
house;  but  she  remonstrated,  and  pledged  her  word  to  safely  keep  the  goods, 
when  the  officer  departed.  It  appeared  that  at  the  time  the  attempted  levy 
was  made  the  execution  was  invalid,  the  judgment  having  been  indorsed  as 
paid.  On  these  facts,  an  action  was  begun  against  the  sheriff,  and  dam- 
ages awarded  which  were  claimed  to  be  excessive.  The  court,  Duncan,  J., 
distinguished  the  case  from  ffascardv.  Israd^  saying:  "So  that  this  case 
is  distinguishable  in  every  feature  from  Sommier  v.  Wilt,  4  S.  &  R.  19,  and 
from  Scmard  v.  Israel,  where  the  entry  was  in  the  night-time,  and  the  offi- 
oer  rude,  insolent,  and  his  whole  conduct  perverse  and  obstinate.  That 
was  a  case  for  exemplary  damages,  but  to  give  exemplary  damages  where 
the  conduct  of  the  officer  is  an  example  of  moderation  and  mildness,  would 
be  an  ill-judged  example  of  making  no  distinction  between  oppression  and 
humanly.*' 
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[1  BnnRT.  3T8.] 

8bcx>ndabt  Evidencb  of  Contents  of  Stolen  Instbument.-^Upod 
the  trial  of  an  indictment  for  stealing  a  bank-note,  bill  obligatory,  etc, 
evidence  of  the  contents  of  the  instrument  may  be  given,  without  show^ 
ing  a  notice  to  the  defendant  to  produce  the  originaL 
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Pbnal  Stafute  using  Plural  Term  Construed.— Under  a  statato 
which  dedares  that  the  larceny  of  bills  obligatoiy  shall  be  punished  in 
the  same  manner  as  the  larceny  of  any  goods  or  chattels;  the  felonious 
taking,  etc.,  of  one  such  bill  is  punishable  as  a  larceny. 

Indiotmsnt  for  feloniously  stealing  "one  bill  obligatory/' 
given  by  Messinger  to  Cleayer,  and  by  him  assigned  to  Heniy 
Abel.  The  defendants  were  originaUy  tried  at  tiie  quarter  ses- 
sions and  found  guilty,  but  the  indictment  was  afterward 
removed  to  the  circuit  courfc,  and  a  new  trial  had  before  Brack- 
BNRiDOE,  J.,  April,  1806. 

The  prosecution  offered  Abel  as  a  witness,  to  prove  the  con- 
tents of  the  bill  obligatory.  To  the  admission  of  this  testimony, 
counsel  for  the  defendant  objected  that  parol  evidence  could 
not  be  received  to  prove  the  contents  of  the  bill,  but  that 
Ihe  bill  should  be  produced,  or  evidence  given  of  its  loss  or 
destruction;  or  if  in  the  hands  of  defendants,  as  aUeged,  that 
notice  should  be  given  to  them  to  produce  it.  The  objection 
vas  overruled.  Defendants  were  afterward  convicted,  where- 
upon their  counsel  moved  for  a  new  trial  upon  grounds  which 
appear  from  the  opinions  rendered. 

McKean^  aUomey-general^  for  the  prosecution. 

Eopkinson,  for  the  defendants. 

TiLGHXAN,  C.  J.  This  is  an  indictment  against  the  defend- 
ants  for  felony,  in  stealing  a  bill  obligatory  for  one  hundred 
and  seventy-five  pounds,  from  Philip  Messinger  to  Jesse  Oleaver, 
assigned  by  Cleaver  to  Henry  Abel.  On  the  trial  of  the  cause, 
two  points  were  reserved  for  the  consideration  of  this  court. 

1.  Whether  parol  evidence  was  admissible  to  prove  the  con- 
tents of  the  bill  obligatory,  described  in  the  indictment,  with- 
out having  given  notice  to  the  defendants,  or  one  of  them,  in 
whose  hands  it  was,  to  produce  it  at  the  trial; 

2.  Whether  the  taking  of  one  bill  obligatory  is  punishable 
as  a  larceny,  under  the  act  of  fifth  of  April,  1790,  section  5. 

As  to  the  first  point,  the  law  seems  to  be  settled  in  England 
that  with  respect  to  proving  the  contents  of  writings  by  parol 
evidence,  there  is  no  difference  between  civil  and  criminal 
cases.  You  are  to  produce  the  beat  evidence  that  the  nature  of 
the  case  admits  of.  The  paper  itself,  if  in  existence,  aud  in  the 
power  of  the  prosecutor,  is  to  be  produced;  but  if  it  is  in  the 
bands  of  the  defendant,  notice  must  be  served  on  him,  or  his 
attorney,  to  produce  it,  because  otherwise  it  cannot  appear  that 
the  prosecutor  might  not  have  the  original,  if  he  had  chosen  to 
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call  for  it.  The  principle  is  established  in  the  cases  of  Le 
Merchant,  1  McNally,  250;  The  King  y.  Aicldes,  1  Leach,  830; 
The  King  y.  WaJtson,  1  McNally,  234;  and  Oaies,  qui  tarn  y. 
Winter,  2  T.  R.  306. 

So  far  as  relates  to  all  papers  but  that  which  is  the  subject 
of  the  larceny,  I  fully  concur  with  the  principle  above  men- 
tioned; but  with  respect  to  the  paper  which  has  been  stolen,  a 
different  rule  has  been  followed  in  Pennsylyania.  It  has  been 
usual  to  prove  the  contents  of  paper  bills  of  credit  before  the 
American  reyolution,  and  of  bank-notes  since,  without  giving 
notice  to  the  defendant  to  produce  them.  I  am  induced  to 
follow  this  rule  the  more  readily,  because  no  injury  can  result 
from  it  to  the  defendant.  He  is  informed  by  the  indictment 
in  what  manner  the  paper  in  his  possession  is  described,  and  if 
it  is  not  truly  described,  he  has  it  in  his  power  to  show  it.  This, 
in  effect,  is  notice,  and  I  think  it  is  for  the  interest  of  the 
defendant  to  have  it  so  considered.  The  court  have  no  power 
to  compel  him  to  produce  the  papers;  and  the  veiy  circumstance 
of  giving  him  actual  notice  to  produce  it,  may,  in  case  of  his  not 
complying,  make  an  impression  to  his  prejudice,  in  the  minds 
of  the  jury.  With  regard  to  other  papers,  the  case  is  very 
different.  Not  being  the  immediate  subject  of  the  prosecution, 
the  defendant  may  be  taken  by  surprise,  having  no  reason  to 
suppose  that  they  will  be  brought  into  question.  It  is  proper, 
therefore,  in  such  cases,  that  no  evidence  but  the  paper  itself 
shall  be  received,  unless  the  defendant  having  received  notice, 
declines  producing  it.  I  am,  therefore,  of  opinion  that  in  the 
case  before  us  the  parol  evidence  was  properly  admitted. 

The  second  point  turns  on  the  fifth  section  of  the  act  of  fifth 
April,  1790.  It  is  thereby  enacted  that  *'  robbery  or  larceny  of 
obligations  or  bonds,  bills  obligatory,  bills  of  exchange,  prom- 
issoiy  notes  for  the  payment  of  money,  lottery  tickets,  paper 
bills  of  credit,  certificates  granted  by  or  under  the  authority  of 
this  commonwealth,  or  of  all  or  any  of  the  United  States  of 
America,  shall  be  punished  in  the  same  manner  as  robbery  or 
larceny  of  any  goods  or  chattels."  The  obvious  intent  of  this 
law  appears  to  be  to  put  bonds,  with  respect  to  larceny,  on 
the  same  footing  as  goods  or  chattels.  They  are  made  the  sub- 
ject of  larceny,  which  they  were  not  before.  If  larceny  of  bonds 
is  to  be  punished  in  the  same  manner  as  the  larceny  of  any 
goods  or  chattels,  larceny  of  one  bond  may  be  so  punished,  be- 
cause larceny  may  be  committed  of  a  single  chattel.  When  it 
is  said  that  larceny  of  bonds  may  be  punished  as  larceny  of  any 
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goods  or  chattels,  it  is  saying  substantially  that  laroeny  of  any 
bonds  may  be  punished.  Now  if  this  had  been  the  exact  ex- 
pression,  it  may  be  easily  shown  by  authority,  as  well  as  reason, 
that  larceny  of  one  bond  would  have  been  included.  The  statute 
82  Hen.  VJLUL,  c.  9,  forbids  the  purchase  of  any  pretended  rights 
or  titles.  In  the  case  of  Partridge  t.  Slraunge  and  Croker,  which 
was  an  action  of  debt  on  this  statute,  6  and  7  Edw.  YI,  Plowd. 
86,  Justice  ELales  gave  his  opinion,  which  was  not  contradicted 
by  the  rest  of  the  court  that  the  purchase  of  one  pretended 
right  was  an  offense  against  the  statute,  although  the  words  are 
in  the  plural  number.  The  statute  23  Hen.  Yin,  c.  1,  takes 
away  the  benefit  of  clergy  from  persons  who  willfully  burn  any 
dwelling-houses  or  rob  any  churches  or  chapels.  My  Lord 
Hale  tiJces  it  for  granted,  that  the  burning  of  one  dwelling- 
house,  or  robbery  of  one  church,  is  within  the  purview  of  this 
statute:  2  H.  H.  P.  0.  865. 

By  statute  2  Oceo.  H,  c.  25,  s.  8,  it  is  enacted  that  "  if  any 
person  shall  steal  or  take  by  robbery  any  bank-notes,  bonds, 
bills,  promissory  notes  for  the  payment  of  any  money,  etc.,  not- 
withstanding any  of  the  said  particulars  is  termed  in  law  a  chose 
in  action,  he  shall  be  deemed  guiliy  of  felony  of  the  same  nature, 
and  in  the  same  degree,  etc.,  and  in  the  same  manner  as  it 
would  have  been  if  the  offender  had  stolen  or  taken  by  robbery 
any  other  goods  of  like  value,"  etc.  It  was  determined  in  Hob- 
eel's  case  that  the  stealing  of  a  single  bank-note  is  within  the 
statute:  2  East  Gr.  Law,  598;  S.  0.  1  Leach,  1. 

By  act  of  assembly,  twenty-second  April,  1794,  s.  5,  any  per- 
son who  shall  be  convicted  of  printing,  signing,  or  passing,  any 
counterfeit  notes  of  the  bank  of  Pennsylvania,  North  America, 
or  the  United  States,  shall  be  punished  as  is  therein  prescribed. 
It  has  never  been  doubted  that  the  printing  of  one  counterfeit 
note  is  an  offense  within  this  act.  Indeed  the  counsel  for  the 
defendants  confess  that  if  the  expression  in  the  act  in  question 
had  been  any  bonds,  etc.,  the  construction  must  have  included 
one  bond,  because  they  say  the  word  any  is  put  in  opposition  to 
none.  But  the  word  any  may,  with  equal  propriety,  be  applied 
to  a  substantive  in  the  singular  or  in  the  plural  number;  and 
where  it  is  joined  to  a  substantive  in  the  plural,  it  certainly  has 
in  strict  construction  a  plural  signification.  So  that  all  the  cases 
I  haye  mentioned  where  any  churches  has  been  construed  one 
church,  etc.,  prove  that  the  strict  meaning  of  the  expressions 
has  been  departed  from,  in  order  to  comply  with  the  manifest 
spirit  and  intent  of  the  law.      The  truth  is,  that  this  objection 
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IB  founded  on  a  single  case,  which,  when  examined,  does  not 
warrant  the  extensiye  conoluaion  attempted  to  be  drawn  from 
it;  I  mean  the  case  of  the  statute  1  Edw.  YI,  o.  12,  by  which 
the  benefit  of  clergy  is  taken  from  the  felonious  stealing  of 
horses,  mares,  or  geldings.  A  doubt  arose  on  this  statute, 
whether  clergy  was  taken  from  the  offense  of  stealing  one  horse, 
and  to  remove  the  doubt  the  statute  of  2  and  3  Edw.  YI,  c.  85, 
was  made.  My  Iiord  Hale's  account  of  the  matter  is  this,  that 
the  doubt  was  not  solely  because  the  statute  1  Edw.  YI,  was  in 
the  plural  number,  horses,  mares,  or  geldings,  but  because  the 
statute  37  Hen.  YIII,  c.  8,  was  expressly  penned  in  the  singu* 
lar  number,  '*  if  any  man  do  steal  any  horse,  mare,  foal,  or 
filly; "  and  then  this  statute  of  1  Edw.  YI,  thus  varying  the 
number,  and  yet  expressly  repealing  all  other  exclusions  of 
clergy  introduced  since  the  beginning  of  Benry  YUI,  made 
some  doubt  whether  it  was  not  intended  to  enlarge  clergy  where 
only  one  horse  was  stolen. 

Upon  a  full  consideration  of  the  words  of  the  act  of  assembly, 
and  of  all  the  authorities  which  bear  upon  the  point,  I  am  of 
the  opinion  that  the  felonious  taking  of  the  bill  obligatoxy 
charged  in  the  indictment  is  punishable  as  larceny. 

Yeates,  J.  The  first  question  to  be  considered  is  whether 
the  admission  of  parol  evidence  on  the  trial  of  this  indictment, 
respecting  the  bill  obligatory  alleged  to  have  been  stolen,  was 
erroneous,  no  notice  having  been  previously  given  to  the  de- 
fendants to  produce  it.  The  general  rule  is,  Peake's  Comp.  70, 
71,  that  when  an  original  instrument  is  in  the  hands  of  the 
party  against  whom  it  is  intended  to  be  given  in  evidence,  no 
evidence  whatever  of  its  contents  can  be  received  until  notice 
has  been  given  to  produce  it,  in  order  to  avoid  misrepresenta- 
tion; and  it  is  said,  McNal.  Evid.  348,  350,  that  there  is  no  dis- 
tinction in  this  particular  between  civil  and  criminal  cases. 
Lord  Mansfield  seems,  however,  to  have  drawn  a  line  of  dis- 
tinction between  them  in  Boe  v.  Harvey^  4  Burr,  2489;  and  he 
lays  it  down  that,  in  a  criminal  or  penal  case,  the  defendant  is 
never  forced  to  produce  any  evidence,  though  he  should  hold  it 
in  his  hands  in  court.  The  rule  is  introduced  to  guard  against 
a  false  statement  of  the  facts  contained  in  a  written  paper,  and 
presupposes  the  possession  of  the  paper  clearly  in  the  adverse 
party.  But  does  it  necessarily  follow  that  the  designation  of  a 
bill  or  note  as  the  subject  of  larceny  draws  after  it  a  minute  de- 
scription of  its  full  contents,  with  the  date  and  the  names  of 
the  witnesses?    And  is  it  consistent  with  the  benevolent  spirit 
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of  the  laWy  that  the  stolen  goods  charged  in  the  indictment  for 
felony  shall  be  deemed  to  be  in  the  hands  of  the  party  standing 
npon  his  trial  for  the  offense  ?  The  presumption  of  the  law 
is  directly  adverse  thereto.  Innocence  is  always  supposed 
until  guilt  is  duly  established.  I  take  the  larceny  of  paper 
bills  of  credit,  made  tenderable  by  particular  laws,  to  be  per- 
fectly analogous  to  the  present  case;  so  of  bank-notes.  Nu- 
merous indeed  have  been  the  instances  of  indictments  for  felony 
in  stealing  such  bills,  laying  the  same  in  money  numbered,  both 
before  and  since  the  American  revolution,  and  yet  it  was  never 
thought  necessary  that  notices  shoufd  be  given  to  the  prisoners 
to  produce  upon  their  trials  the  bills  which  they  were  supposed 
to  have  stolen.  The  ground  of  guarding  against  misrepresenta- 
tion would  equally  hold  in  all  those  instances;  but  it  will  not 
be  asserted  that  the  rule  contended  for  has  ever  obtained  an  ap- 
plication in  any  of  them.  I  conclude,  therefore,  that  the  ad- 
mission of  the  parol  evidence  in  the  present  case  was  strictly 
regular. 

The  next  question  is,  whether  the  stealing  of  one  bill  obliga- 
tory is  a  felony  punishable  by  the  act  of  assembly  passed  April 
5, 1790.     I  fully  assent  to  the  established  principle  that  penal 
laws  are  to  be  construed  strictly,  and  that  they  are  to  be  carried 
beyond  their  letter.    I  also  am  disposed  to  concur  with  Dr« 
Bum,  who  asserts,  when  speaking  of  the  statute  10  Geo.  Ill,  c. 
18,  the  words  whereof  are,  "  if  any  person  shall  steal  any  dog 
or  dogs  of  any  kind  or  sort  whatsoever,  he  shall  forfeit  for  the 
first  offense  a  sum  not  exceeding  thirty  pounds  nor  less  than 
twenty  pounds,"  that  it  might  be  doubtful  whether,  upon  this 
act,  it  is  penal  to  steal  a  bitch:  1  Burn's  Just.  497.    Whether 
the  opinions  of  the  judges  on  the  stat.  1  Edw.  YI,  c.  12,  which 
declared,  "that  no  person  or  persons  convicted  of  stealing 
horses,  mares  or  geldings  should  be  admitted  to  the  benefit  of 
clergy,"  (who  conceived  that  it  was  not  su£Scient  to  exclude 
from  clergy  any  person  who  should  steal  one  horse,  mare  or 
gelding),  was  grounded  on  the  words  of  the  statute  being  merely 
in  the  plural  number,  according  to  Sir  William  Blackstone: 
1  Bl.  Com.  87;  or  that  they  entertained  doubts  thereon  for  the 
reasons  assigned  by  Lord  Hale,  2  H.  H.  P.  C.  365,  it  is  immate- 
rial to  determine.    Dr.  Bum  assigns  what  he  calls  a  plain  reason 
for  it:  "  What  a  man  has  a  right  to  (as  his  life,  liberty  or  estate) 
by  a  clear  and  undoubted  law,  shall  not  be  taken  from  him  by 
a  law  less  clear  and  certain."    It  is  sufficient  to  state  that  our 
books  teem  with  authorities  showing  that  penal  statutes  shall 
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not  be  construed  beyond  the  strict  letter.  It  must  be  remem- 
beredy  says  Lord  Hale,  2  H.  H.  P..  0.  344,  that  the  party  in- 
dicted must  be  brought  within  the  very  letter  of  the  statute. 
But  according  to  Lord  Mansfield,  2  East's  Gr.  Law,  592,  there 
is  a  great  difference  between  bringing  a  case  within  the  equity 
of  an  act  where  it  is  not  within  the  >Yords,  and  taking  a  case  out 
of  the  meaning  of  an  act  by  an  equitable  construction  where  it 
is  within  the  words.  The  first  ought  never  to  be  done  in  a 
criminal  case;  neither  ought  the  second,  if  the  case  be  in  equal 
mischief  with  others  clearly  within  the  meaning  of  the  act.  The 
plain  words,  therefore,  of  the  fifth  section  of  the  act  of  fifth 
April,  1790,  must  govern  our  decision  on  this  question.  The 
intention  of  the  law-makers  must  be  extracted  from  their  own 
expressions.  The  whole  must  be  read  together.  To  every  ex- 
pression must  be  assigned  its  true  meaning.  We  have  no 
power  to  insert  and  interpolate  on  the  one  hand,  nor,  on  the 
other,  to  drop  and  reject  a  single  word,  in  order  to  make  the 
act  comport  with  our  private  sentiments.  A  rational  construc- 
tion must  be  formed  on  the  tout  ensemble,  according  to  the  ap- 
parent intention  of  the  legislature  as  expressed  by  themselves. 

So  far  as  the  section  applies  to  the  case  under  consideration, 
it  will  read  thus:  *'  Larceny  of  bills  obligatory  shall  be  punished 
in  the  same  manner  as  larceny  of  any  goods  or  chattels."  Of 
the  proper  signification  of  the  term  "  any  "  there  is  no  dipnte. 
Its  natural  sense  seems  to  be  settled  by  judicial  decisions  which 
we  are  not  at  liberty  to  dissent  from  unless  they  flatly  contradict 
our  ideas  of  right  and  wrong:  EasaeVscase,  1  Leach,  C.  L.  1;  S. 
C.  2  East's  0.  L.  598.  It  is  admitted  that  any  is  the  converse 
of  none.  But  it  has  been  strenuously  waged  by  the  defendant's 
counsel,  that  the  word  any  in  the  close  of  the  section  only  re- 
lates to  the  punishment,  and  that  it  cannot  amplify  the  preced- 
ing descriptive  plural  words.  These  cannot,  in  my  idea,  with 
propriety  be  termed  descriptions  of  the  offenses;  they  contain 
an  enumeration  of  certain  choses  in  action,  which  are  considered 
as  mere  evidences  of  debts  or  duties,  having  no  intrinsic  value 
in  themselves,  and  which  the  law- givers  have  made  the  general 
subject  of  robbery  or  larceny.  It  may  well  be  asked,  if  we 
should  not  be  guilty  of  a  palpable  violation  of  the  terms  of  the 
law,  by  adhering  to  the  construction  that  the  stealing  of  one  biU 
obligatory  to  any  amount  whatever  is  no  larceny,  and  that  the 
stealing  of  two  or  more  bills  of  an  inferior  amount  is  larceny  f 

The  mischief  intended  to  be  guarded  against  is  precisely  the 
same  in  both  instances.    Besides,  are  all  the  words  of  the  law 
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Bstiflfied  by  Buch  xianowed  conBtruciionf  ''Larceny  of  bflla 
obligatory  shall  be  punished  in  the  same  manner  as  the  lar- 
ceny of  any  goods  or  chattels."  The  stealing  of  one  single* 
specific  article  is  larceny,  and  punishable  as  such;  and  by  mak* 
ing  the  larceny  of  bills  obligatory  punishable  as  thefts  of  any 
other  personal  property,  the  legislature  haTe  both  in  terms  and 
substance  enacted  that  the  stealing  of  one  single  specific  bill 
is  also  larceny.  This  appears  to  me  to  be  the  true  meaning  of 
the  fifth  section  of  the  act  collected  ex  vi9ceribu8.  I  cannot 
think  the  present  case  a  casus  omissta  ;  and  upon  the  whole*  I 
am  strained  to  say  that  the  defendant  might  legally  be  oon- 
Ticted  of  stealing  the  bill  obligatory  laid  in  the  indictment. 

Bbackenbidoe,  J.,  deliTcred  a  concurring  opinion. 

SiQTH,  J.y  concurred. 

New  trial  refused,  and  judgment  for  the  commonwealiii. 


Bishop  and  Wharton,  in  their  works  on  Criminal  Law,  notice  this 
Bishop,  1  Grim.  Plroced.  sec  703>  citing  this  among  other  cases,  says: 
*'  Where  in  these  cases  the  thing  stolen  is  in  the  possession  of  the  officers, 
and  is  in  court,  it  may  be  exhibited  to  the  jury,  and  the  witness  may  have 
it  before  him,  and  in  his  hands  when  he  gives  in  his  testimony.  But  there 
is  no  legal  necessity  for  it  to  be  in  court  And  if  it  is  a  written  instrument^ 
evidence  of  its  contents  may  be  introduced  without  accounting  for  its  non« 
production,  or  giving  notice  to  the  defendant  to  produce  it."  So  Whartoa, 
1  Cr.  Law,  sec  608,  citing  the  case  says:  "  On  a  trial  of  an  indictment  for 
stealing  a  bank-bill,  where  the  bill  is  in  the  defendant's  possession,  it  is  not 
necessary  to  account  for  the  non-production;  the  fact  of  the  indictnwat  be- 
ing found  being  sufficient  notice  to  the  defendant  to  prodnoe  It. 
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tlBmn.aas.] 

Law  Gotebnino  Will  as  to  Pebsonal  Pbopebtt.—- A  win  of  pstsonsl 
property  not  executed  in  conformity  to  the  law  of  the  testatof^s  domicLk 
at  the  time  of  his  death,  will  not  be  operative  in  regaid  to  penooal 
property  in  a  foreign  countiy,  althon^  executed  aoooiding  to  tlie  laws 

of  that  country. 

Tms  action  came  before  the  court  upon  a  oerHorari  from  the 
common  pleas  of  Philadelphia  county,  in  which  the  following 
case  was  made. 

''  It  is  a  feigned  issue  from  the  register's  court  to  try  the  va- 
lidity of  a  certain  paper  writing  purporting  to  be  the  will  of 
Jean  Theil^  deceased.    It  is  admitted  that  the  said  instrument^ 
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if  it  had  been  made  by  a  citizen  of  Pennsylvania,  would  be  a 
iriill,  and  that  if  the  testator  had  been  a  citizen  of  the  said  state 
the  property  bequeathed  therein  would  have  passed  thereby. 
On  the  other  side  it  is  admitted  that  the  said  Jean  Theil  was  an 
inhabitant  of  Jeremie,  in  the  island  of  St.  Domingo,  and  a  sub- 
ject of  France,  at  the  time  of  making  the  said  instrument;  that 
he  continued  to  reside  there  till  the  time  of  his  death,  and  that 
by  the  laws  of  the  said  island  the  said  instrument  is  not,  nor 
was  at  the  time  it  was  made  nor  since,  a  last  will  and  testament; 
and  that  the  said  Jean  Theil,  unless  this  instrument  is  estal^ 
lishod  as  a  will,  died  intestate.  That  the  property  intended  to 
pass  by  the  said  instrument,  which  is  all  personal  property,  was 
at  the  time  of  making  thereof,  and  hitherto  has  remained  and 
49till  remains  in  the  hands  of  persons  resident  in  and  citizens  of 
Pennsylyania.  That  Mr.  Desesbats,  the  plaintiff,  was,  at  the 
time  of  making  the  said  instrument,  an  inhabitant  of  St.  Do- 
mingo; but  at  the  time  of  the  death  of  the  said  Jean  Theil,  was 
an  inhabitant  of  the  island  of  Jamaica.  If  the  court  shall  be 
of  opinion  that  the  instrument  aforesaid  under  the  above  cir* 
tmmstances  is  to  be  considered  in  Pennsylvania  as  the  will  of 
the  said  Jean  Theil,  then  the  probate  thereof  taken  by  consent 
in  the  register's  office  in  and  for  the  city  and  county  of  Phil- 
adelphia to  stand  valid,  it  being  admitted  to  be  in  due  form  ao* 
<M>rding  to  the  laws  of  Pennsylvania;  otherwise  judgment  to  be 
rendered  for  the  defendant,  and  the  said  probate  to  be  null  and 
void." 

Ibd  and  Bare,  for  the  plaintiff. 

Duponceau,  for  the  defendant* 

TiLOHMAif,  0.  J.  This  case  was  veiy  well  argued.  Eveiy- 
ihing  that  ingenuity  and  industry  could  produce  was  bronghi 
before  the  court.  If  the  case  had  been  entirely  new  it  would 
have  been  extremely  difficult  to  decide.  But  although  no  au- 
thority directly  in  x>oint  has  been  produced,  yet  some  principles 
have  been  established,  by  adjudged  cases,  which  bear  strongly 
on  the  question  before  us.  It  seems  to  have  been  formerly 
taken  for  law  in  Scotland  that  the  goods  found  there  of  a 
person  who  died  intestate  in  England  should  be  distributed 
according  to  the  Scotch  law.  But  since  the  cases  of  Bruce  v. 
Bruce,  2  B.  &  P.  231;  Ommaney  v.  Bingham,  and  SomervUh  v. 
Lord  SomeroiUe,  5  Yes.  Jr.  750,  it  must  be  considered  as  settled 
ihat  *'  the  succession  to  the  personal  estate  of  an  intestate  is  to 
i)e  regulated  according  to  the  law  of  the  country  of  whidh  he 
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was  a  dooJcilated  inhabitant  at  the  time  of  his  death."  If 
this  is  the  rule  in  case  of  intestacy,  why  should  not  the  same 
rule  prevail  with  respect  to  last  wills?  It  is  only  with  the  view 
to  promote  the  general  conyenience  and  happiness  of  mankind 
that  any  country  allows  the  laws  of  a  foreign  nation  to  oi>erate 
in  any  instance  on  property  within  its  territory.  It  is  supposed 
that  eyery  man  is  best  acquainted  with  the  law  of  his  :wn 
country,  and  that  when  he  dies  intestate,  it  is  his  desire  and 
expectation  that  his  personal  property,  wherever  situated, 
should  be  distributed  according  to  that  law;  and  to  gratify  this 
reasonable  desire,  it  is  the  practice  of  civilized  nations  to  ex- 
tend their  courtesy  toward  each  other  so  far  as  to  permit  the 
law  of  the  domicile  of  the  intestate  to  prevail.  This  the  counsel 
for  the  plaintiff  candidly  admit.  But  they  contend  that  the  estab- 
lishment of  the  will  of  Jean  Theil  will  answer  the  purpose,  which 
should  always  be  kept  in  view,  that  is  to  say,  it  will  carry  the 
wishes  of  the  foreigner  into  effect.  It  is  very  true  that  in  this 
instance  it  will;  but  we  must  take  care  how  we  establish  a 
principle,  which,  at  the  same  time  that  it  carries  the  will  of  one 
man  into  effect,  may  tend  to  destroy  the  vnll  of  one  hundred 
others.  If  we  say  ihat  the  will  shall  stand  good  because  it  is 
agreeable  to  our  law,  although  contrary  to  the  law  of  the  testa- 
tor's domicile,  then  we  establish  the  principle  that  with  regard 
to  last  wills  the  law  of  Pennsylvania,  and  not  the  law  of  the 
domicile,  shall  prevail.  It  will  follow  that  the  wills  of  foreigners, 
made  according  to  the  law  of  their  own  country,  are  to  have 
no  effect  on  movable  property  found  here,  unless  they  are 
agreeable  to  our  law.  This  may  produce  very  mischievous  con- 
sequences, not  only  to  foreigners  who  have  property  here,  but 
to  our  own  citizens  who  may  have  property  abroad.  For  we 
must  exx>ect  that  other  nations  will  pay  no  greater  regard  to  us 
than  we  pay  to  them.  We  are  a  commercial  people,  and  should 
be  forward  in  reciprocating  those  acts  of  courtesy  which  the 
nations  of  Europe  are  in  the  habit  of  practicing.  Indeed,  we 
have  always  been  sensible  of  the  importance  of  paying  a  high 
regard  to  the  law  of  nations.  It  is  considered  as  incorporated 
with  and  forming  a  part  of  our  common  law:  RespMica  v.  De 
Langchamp,  1  DfJl.  114.  Where  a  debt  due  from  an  Englishman 
to  another  has  been  discharged  by  a  commission  of  bankruptcy 
in  England,  we  recognize  such  discharge  here.  England  pays 
the  same  regard  to  the  bankrupt  laws  of  other  nations,  as 
appears  by  the  case  of  FoUer,  etc,  v.  Brown^  6  East,  124,  where 
Lord  0.  J.  Ellenborough,  in  delivering  his  opinion,  says:  "  It 
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is  evexj  day's  experience  to  recognize  the  laws  of  foreign  na- 
tions as  binding  on  personal  property;  as  on  the  sale  of  ships 
condemned  as  prize  by  the  sentence  of  foreign  courts,  and  the 
succession  to  personal  property,  by  will  or  intestacy,  of  the 
subjects  of  foreign  countries/'  Let  us  now  examine  what  is 
the  conduct  of  France  (for  Theil  was  a  subject  of  France)  in 
oases  of  this  kind.  France  recognizes  the  bankrupt  laws  of 
other  countries.  We  find  the  duchess  of  Kingston's  will,  made 
in  France  according  to  the  law  of  England,  was  held  good,  for 
the  disposition  of  her  movable  property  in  France:  Collect. 
Jurid.  242;  October  26, 1786.  And  the  case  from  4  Denizart 
Testament,  515,  asserts  the  principle  that  the  will  must  be 
according  to  the  law  of  the  domicile.  No  cases  were  cited  to 
show  that  any  respectable  nation  held  different  sentiments; 
and  I  think  it  may  be  concluded,  from  a  full  yiew  of  the  sub- 
ject, that  to  regulate  the  disposition  of  the  moyable  property 
of  deceased  persons  according  to  the  law  of  their  domicile, 
whether  they  die  testate  or  intestate,  is  best  calculated  to  pro- 
mote the  general  convenience  of  the  world,  and  most  agreeable 
to  those  principles  which  have  been  established  by  judicial  de- 
cisions among  the  most  enlightened  nations.  I  am  therefore  of 
opinion  that  the  paper  set  up  for  the  will  of  Jean  Thiel  is  not  a 
valid  will,  and  that  judgment  be  entered  for  the  defendant. 

Teatbs,  J.  It  has  been  remarked  by  Lord  Chancellor  Lough- 
borough, 3  Yes.  Jr.  200,  that  if  the  question  whether  the  dom- 
icile of  the  party  deceased  should  decide  upon  the  succession  to 
his  personal  property,  was  quite  new  and  open,  the  point  ap- 
peared to  him  susceptible  of  a  great  deal  of  argument.  Nu« 
merous  decisions  in  the  court  of  session  in  Scotland,  with  one 
single  exception,  asserted  the  negative  of  that  proposition. 
The  different  authorities  on  this  head  are  collected  in  a  note 
subjoined  to  Bruce  v.  Bruce^  reported  in  2  B.  &  P.  129.  But 
the  point  is  now  settled  by  cases  determined  in  the  British  house 
of  peers:  3  Yes.  Jr.  200;  2  B.  &  P.  229;  1  H.  Bl.  690;  5  Yes. 
Jr.  786;  4  T.  R.  184. 

The  master  of  the  rolls.  Sir  Bichard  Pepper  Arden,  5  Yes. 
Jr.  786,  in  1801,  has  deduced  the  three  following  rules,  as  the 
results  of  the  different  authorities  on  the  subject:  1.  That  the 
succession  to  the  personal  estate  of  an  intestate  is  to  be  regu- 
lated by  the  law  of  the  country  in  which  he  was  a  domiciled 
inhabitant  at  the  time  of  his  death,  without  any  regard  whatever 
to  the  place  either  of  the  birth,  or  the  death,  or  the  situation  of 
tlie  properly  at  that  time;  2.  That  though  a  man  may  have  two 
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domiciles  far  some  puxpoaes,  he  can  bare  only  one  for  the  pur- 
poses of  ancoession;  and  3.  That  the  forum  origmiB  is  to  prevail 
until  the  party  has  not  only  acquired  anothm^  but  has  mani- 
fested and  cajTJed  into  execution  an  intention  of  abandoning 
hiB  totmer  domicile,  and  talcing  another  as  his  sole  domicile. 
The  domieila  by  the  civil  law  is  these  desciibed,  ''  ubi  qui» 
Uurem  rerwmqws  aaforkLnairvLm  suarum  aummam  c<mMudt."  Bui 
Sir  Richard  censured  this  definition  as  too  Tague  and  difficult 
of  application,  and  thought  Bynksrshoek  was  reiy  wise  in  not 
hasa^ding  a  definition  of  the  term. 

The  counsel  for  the  plaintiff  in  this  case,  in  the  course  of  their 
arguments,  have  not  denied  the  aufchozity  of  these  rules;  but 
they  have  contended  that  they  apply  only  to  cases  of  persons 
dying  intestate,  where,  according  to  2  Erskine,  697,  the  law  of 
the  domicile  is  considexed  as  the  presumed  will  of  the  parly, 
and  declaratory  of  his  intention;  and  that  the  same  ought  not 
and  cannot  possihly  control  the  solemn  intention  of  the  party 
declared  by  his  last  will  to  take  effect  after  his  death.  I  have 
no  hentatipn  in  asserting  that  the  ingenious  observations  of 
those  gentlemen  struck  me  forcibly  at  the  time,  and  my  ideas 
of  the  justice  and  equity  of  the  plaintiff's  claim  powerfully  in- 
'ereased  the  effect  of  those  first  impressions. 

But  on  a  fuller  research  of  the  books  and  more  mature  delib- 
•^ration,  I  felt  myself  constrained  to  abandon  my  private  opinion 
of  the  supposed  honesty  of  the  plaintiff's  demand.  This  part 
of  the  lex  gentium  is  founded  on  the  mutual  courtei^  of  inde- 
pendent governments,  lookiug  forward  to  the  common  advan- 
tages and  good  harmony  of  civilized  nations.  The  principle 
equally  applies,  whether  the  individual  makes  a  will  or  not  in  a 
foreign  country.  The  goods  of  individuals  in  their  totality 
ought  to  be  considered  as  the  goods  of  the  nation  in  regard  to 
other  states.  They,  in  some  sort,  really  belong  to  it|  from  the 
right  it  has  over  the  goods  of  its  (Stizens,  because  they  make  a 
part  of  the  sum  total  of  its  riches,  and  augment  its  power;  and 
because  a  nation  has  an  interest  in  the  protection  it  owes  to 
its  members.  The  foreign  jurists,  Yattal,  Huberus,  Wolfe, 
Denizart,  Target,  and  Lord  Eames,  severally  assert  that  the 
law  of  the  domicile  shall  govern  as  to  the  regulation  of  the 
movable  property  of  a  subject  or  citizen  dying  in  a  foreign  coun- 
try, and  that  the  validity  of  his  testament  as  to  its  form  can 
only  be  decided  by  the  judge  of  the  domicile,  whose  sentence  de« 
livered  in  form  ought  to  be  everywhere  acknowledged:  Yattel, 
154,  s.  85;  2  Huberus,  Ub.  1,  tit.  8;  2  Wolfe,  201;  4  Denizart. 
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tit.  Testament,  615;  Target's  Oolleot.  Jnrid.  242  (824);  Eames's 
Prino.  Eq.  856,  lib.  8,  c.  8,  seo.  8.  It  has  been  said  that  Sir 
James  Marriott  has  spoken  lightly  of  the  praelections  of  Hnber; 
but  it  is  well  Imown  that  Lord  Mansfield  has  cited  his  work 
with  approbation;  and  Mr.  HargraTe,  Co.  Intt.  80  b,  has  de- 
clared that  his  writings  on  the  ciTil  law  are  much  esteemed. 
According  to  Lord  Chancellor  Thnrlow,  in  Bruce  t.  Bruce ^  2  B.  & 
P.  229  (n),  decided  in  the  British  house  of  lords  in  April,  1790, 
personal  property  follows  the  person  of  the  owner;  and  in  case 
of  his  decease,  must  go  according  to  the  law  of  the  country 
where  he  had  his  domicile;  for  the  actual  mixis  of  the  goods  has 
no  influence.  Lord  Chief  Justice  Kenyon,  in  1791,  has  said,  4 
T.  B.  192,  generally  speaking  it  must  be  admitted  that  personal 
property  must  be  goTemed  by  the  laws  of  that  country  where 
the  owner  is  domiciled.  Lord  Chancellor  Loughborough,  in 
1796,  has  declared:  8  Yes.  Jr.  200,  that  it  is  now  fixed  law  that 
the  law  of  the  country  where  the  domioUe  is  decides  wherever 
the  personal  property  is  situated.  According  to  Sir  Bichairl 
Pepper  Arden,  in  1801,  6  Yes.  Jr.  788,  there  is  not  a  single  dic- 
tum from  which  can  be  supposed  that  the  place  of  the  death 
shall  make  any  difference.  It  is  eyident,  therefore,  that  by  the 
law  of  nations,  as  well  as  by  the  British  decisions,  the  general 
rule,  at  least,  is  clearly  established  to  be  in  favor  of  the  defend- 
ant, and  it  was  incumbent  on  the  plaintiff  to  show  that  the  making 
of  a  will  under  the  circumstances  of  this  case  formed  an  excep- 
tion. This  had  not  been  done;  and  it  cannot  be  said  with  pro- 
priety that  when  the  word  succession  is  made  use  of,  without  a 
particular  reference  to  an  intestacy,  that  it  necessarily  excludes 
the  taking  under  a  will.  But  we  have  more;  we  have  an  au- 
thority in  point.  In  Sill  v.  Worswick^  1.  H.  Bl.  690,  determined 
in  1791,  we  find  that  Lord  Chief  Justice  Loughborough  ex- 
presses himself  in  these  strong  terms:  **  It  is  a  clear  proposition, 
not  only  of  the  law  of  England,  but  of  every  country  in  the 
world  where  law  has  the  semblance  of  science,  that  personal 
property  has  no  locality;  with  respect  to  the  disposition  of  it, 
with  respect  to  the  transmission  of  it,  either  by  succession  or 
by  the  act  of  the  party,  it  follows  the  law  of  the  person."  Of  the 
signification  of  the  words,  act  of  the  party,  there  can  be  no  doubt 
The  transmission  of  a  man's  property  to  others  arises  from  civil 
institutions,  and  is  the  subject-matter  of  positive  law.  My  former 
feelings  on  the  justice  and  equity  of  the  plaintiff's  claim  have 
been  repressed  by  considerations  of  the  imperious  necessity 
of  our  strict  adherence  to  uniform  established  rules.  In  Bempde 
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T.  Johnson,  already  cited^  Lord  Loughborough  declared  the  case 
of  Sir  Charles  Douglas  came  before  the  house  of  lords  under 
circumstances  that  affected  the  feelings  of  eyery  one;  for  the 
consequences  of  the  judgment  which  the  house  of  lords  found 
themselves  obliged  to  give,  were  both  harsh  and  cruel;  and  if 
the  particular  circumstances,  raising  Teiy  just  sentiments  in 
every  mind,  could  prevail  against  the  uniformity  of  the  rule,  it 
is  so  much  the  duty  of  courts  of  justice  to  establish,  there  could 
be  no  case  in  which  the  feelings  would  have  [carried]  one  fur- 
ther. 

On  the  whole  matter  I  find  myself  constrained  to  deliver-my 
opinion  that  judgment  should  be  entered  for  the  defendant. 

Smtth  and  BBAGKEKamaB,  JJ.,  concurred. 

Judgment  for  defendant. 

The  English  role  is  that  a  will  Ib  inoperative  in  regard  to  penonalty  if  it 
do  not  conform  to  the  law  of  the  testator's  domicile  at  tb9  time  of  his  death, 
but  the  rule  has  lately  been  changed  by  Lord  Kingsdo^n's  act,  24  and  2fi 
Vict  c  114,  sec  2.  Citing  the  principal  case,  Redfield,  1  Wills.  403,  says: 
"  The  American  courts  early  adopted  the  same  rule,  and  so  far  as  we  have 
been  able  to  ascertain  by  careful  ezamiuation,  have  uniformly  adhered  to 
it  But  a  question  of  more  difficulty  has  arisen  in  some  cases,  and  where 
there  seems  to  exist  a  serious  conflict  of  authority,  and  especially  amon^ 
the  continental  juristo  of  Europe;  that  is,  whether  a  will  executed  in  con- 
formity  to  the  law  of  the  place  where  made,  and  of  the  domicile  of  the  tes- 
tator at  the  time  of  its  execution,  is  rendered  inoperative  by  a  change  of 
domicile  of  the  testator,  by  reason  of  not  conforming  to  the  law  of  the  place 
of  the  domicile  at  the  time  of  the  decease  of  the  testator.  This  question 
arose  in  a  case  in  New  York  which  passed  through  all  the  subordinate 
courts,  and  was  finally  determined  by  the  courts  of  appeals,  where  it  was 
held,  three  of  the  judges  dissenting,  that  whether  a  deceased  person  died 
intestafe  or  not  is  to  be  determined  by  the  law  of  the  place  where  he  was 
domiciled  at  the  time  of  his  death.*'  The  case  to  which  reference  is  here 
made  is  MouUrie  v.  Hunt,  23  N.  Y.  394,  and  is  a  case  of  much  importance 
on  this  subject  The  testator,  Benjamin  F.  Hunt,  resided  at  Charleston, 
and  there  made  his  will  in  August,  1849,  in  conformity  to  the  laws  of  South 
Carolina.  After  this  he  removed  to  New  York,  where  he  took  up  his 
domicile,  and  there  died.  His  will  was  attested,  at  his  request,  by  three 
witnesses;  but  Mr.  Hunt  did  not  state  to  the  witnesses  the  nature  of  the 
instrument  which  he  requested  them  to  attest,  and  thus  failed  to  comply 
with  one  of  the  requirements  of  the  statute  in  New  York,  which  requires  a 
publication  of  the  will  to  make  it  valid.  The  surrogate,  when  the  case 
came  before  him,  decided  to  admit  the  will  to  probate.  This  decree  was 
affirmed  by  the  supreme  court,  whence  it  was  taken  on  appeal  to  the  court 
of  appeals,  and  the  decision  was  there  reversed,  a  very  able  judge,  Denioy 
writing  the  opinion  of  the  court  He  holds  that  a  will  cannot  operate  so  as 
to  confer  rights  of  property  until  the  death  of  the  testator,  until  which 
event  it  is  in  its  essence  ambulatory  and  revocable.  Therefore,  it  is  the 
law  in  force  at  the  death  of  the  testator  that  should  govern  as  to  the  due 


Dec.  1808.]  EwiNa  v.  Tees.  455 

execution  of  a  will,  and  the  capacity  of  the  testator.  He  illn&iTated  this 
proposition  by  the  instance  of  the  legislature  making  laws  that  would 
operate  to  render  invalid  wills  already  executed,  and  then  shows  that 
where  a  will  was  witnessed  by  only  two  witnesses,  three  being  required  al 
the  time  it  was  made,  that  it  was  subsequently  validated  by  a  law  in  force 
at  the  time  of  the  decease  of  the  testator,  which  allowed  an  attestation  by 
two  witnesses.  He  then  says,  as  a  result  of  his  examination:  **  The  result 
of  the  cases,  I  thiiJc,  is  that  the  jurisdiction  in  which  the  instrument  was 
signed  and  attested  is  of  no  consequence,  but  that  its  validity  must  be  de- 
termined according  to  the  domicile  of  the  testator  at  the  time  of  bis  death. 
Thus  in  OraUan  v.  AppUion,  3  Story,  755,  the  alleged  testamentary  papers 
were  signed  in  Boston,  where  the  assets  were,  and  the  testator  died  there, 
but  he  was  domiciled  in  the  British  province  of  New  Brunswick.  The  pro- 
vincial statute  required  two  attesting  witnesses,  but  the  alleged  wiU  was 
unattested.  The  court  declared  the  papers  invalid.  Judge  Story  stating 
the  rule  to  be  firmly  established  that  the  law  of  the  testator's  domicile  was 
to  govern  in  relation  to  his  personal  property,  though  the  will  might  have 
been  executed  in  another  state  or  country,  where  a  different  rule  prevailed. 
The  judge  referred  approvingly  to  DeiesbaU  v.  Berquier,  decided  as  long 
•go  as  1808." 

The  doctrine  of  MouUrie  v.  ffufU  has  since  been  affirmed,  and  the  case 
cited  and  approved  in  WliUe  v.  H<noard,  46  N.  Y.  144,  Grover,  J.,  giving 
the  opinion.  He  says:  *'The  testator,  William  Bostwick,  at  the  time  of 
his  death,  in  April,  1863,  was  a  resident  of  the  state  of  Connecticut,  and 
had  been  for  a  number  of  years  prior  thereto.  The  validity  of  the  bequests 
of  his  personal  property,  and  all  questions  of  succession  thereto,  or  rights 
therein,  must  be  determined  under  the  laws  of  that  state,  and  by  the 
courts  of  that  state  where  the  property  or  those  having  possession  or  con- 
trol thereof,  are  within  its  jurisdiction:  Partona  v.  Lyman,  20  N.  Y.  103; 
Moultrie  v.  Hunt,  23  Id.  394;  Story  on  Conl  of  Laws,  sea  468."  The 
principal  case  is  cited  in  Harvey  v.  Bkhards^  1  Mason,  408,  421,  by  Story, 
J.,  and  in  Perry  Mar\f,  Co,  v.  Brown,  2  Wood  &  M.  464,  by  Woodbury,  J. 
Jia  sustaining  the  doctrine  of  the  principal  case,  see  Irwm*$  Appeal,  33 
Conn.  128;  Nat  v.  Coone,  10  Ma  643. 
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[1  Bnmn,  450.] 

Pabol  Contbact  bt  Agent  foe  Salb  of  Lanimi— Where  the  statntfi 
of  frands  enacted  in  a  state  omitted  the  English  provision  that  no  ac- 
tion should  be  brought  to  recover  damages  on  any  contract  for  the  sale 
of  land,  unless  the  agreement  shall  be  in  writing,  and  signed  by  the 
party  to  be  chai^ged  therewith,  or  by  some  other  person  by  him  law- 
fully  authorized,  it  was  held  that  a  parol  contract  for  the  sale  of  land 
was  valid,  so  as  to  support  an  action  for  damages,  though  made  with 
an  agent  who  had  merely  parol  authority. 

Action  for  damages  for  breach  of  contract.  The  trial  came 
on  before  Yeateb,  J.,  at  which  the  following  facts  appeared: 
On  the  fourteenth  November,  1801,  defendant  entered  into  an 
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agreement  in  writing  with  J.  S.  Otto,  as  agent  for  the  plaintiff^ 
for  the  purchase  of  a  tract  of  land  from  plaintiff  for  six  thou- 
sand three  hundred  and  sixtj-siz  dollars  aod  sixtj-seYen  cents; 
three  hundred  dollars  to  be  paid  on  the  serenteenth  of  the  eame^ 
month,  possession  of  the  premises  to  be  giyen  to  the  defendant 
on  the  thirtieth,  and  the  balance  of  the  purchase  money  to  be^ 
paid  December  22,  following,  when  the  deed  was  to  be  executed. 
A  witness  testified  that  on  tiiie  seventeenth,  defendant  went  to 
Otto,  and  expressing  some  dissatisfaction  at  the  sale,  the  latter 
said  that  it  was  uncertain  whether  his  principal  would  affirm  the- 
agreement,  whereupon  defendant  replied  that  that  was  the  daj 
for  the  payment  of  the  three  hundred  dollars,  and  if  it  were  not 
settled  then  whether  or  not  he  was  to  have  the  land,  he  would 
have  nothing  more  to  do  with  it.  Otto  answered,  if  you  do  not 
take  the  place  now,  you  will  be  sorry  for  it  hereafter.  The  wit- 
ness could  not  say  that  Tee^  tendered  the  three  hundred  dollars,, 
but  believed  he  had  it  in  his  pocket. 

Afterward,  between  the  seventeenth  and  twenty-fifth,  Ewing 
assented  to  the  agreement,  and  tendered  possession  on  the- 
thirtieth,  and  a  deed  on  the  twenty-second  December,  both 
which  the  defendant  refused.  The  premises  were  then  sold  for 
a  less  sum  than  that  agreed  to  be  paid  by  Tees,  and  for  the^ 
breach  of  the  contract  this  action  was  brought. 

A  point  of  law  was  reservedj  whether,  under  the  circum- 
stances of  the  case.  Otto's  authority  should  not  have  been  in 
writing;  and  the  question  of  fact  as  to  the  tender  of  the  thre» 
hundred  dollars  was  submitted  to  the  jury,  who  found  for  tho 
plaintiff  two  hundred  and  eighty-three  dollars  and  twenty-one^ 
cents  damages. 

Swing  and  Sargent,  for  the  plaintiff,  contended  that  as  th» 
section  of  the  English  statute  r^ative  to  parol  agreements  for 
sale  of  land  had  been  omitted  from  the  Pennsylvania  statute, 
such  agreement  would  support  an  action  for  damsges,  a  fortiori^ 
parol  authori^  to  an  agent  to  agree:  Sugden,  66;  Bell  v.  An- 
dretM,  4  Dall.  152;  and  that  the  most  required  by  the  statute  of 
frauds  was,  that  the  instrument  should  be  signed  by  the  party 
to  be  charged  or  his  agent:  HaUon  v.  Qray^  2  Chan.  Ca.  164; 
Fowls  V.  Freeman^  9  Yes.  Jun.  851. 

Meredith  and  8.  Levy  contended  that  the  spirit  of  the  Penn- 
sylvania statute  was  not  to  have  any  agreement  concerning  lands 
rest  upon  parol  evidence:  Nicholson' a  Lessee  v.  Mifflin,  2  Dall. 
846.    It  is  essential  for  the  party  signing  to  have  some  evidence 
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in  his  hands  of  the  acquiescenoe  of  the  oiher  party:  1  Pow. 
Oont.  286.  Defendant  retracted  his  promifle  before  it  was  ac- 
cepted by  the  plaintiff:  1  Fow.  Oont.  644;  Payne  ▼.  Cave,  2 
Dall.  246.  The  contract  was  not  mutual;  Cooke  y.  Oxley,  3  T. 
B.  649.  Counsel  further  argued  that  by  virtue  of  the  words 
"  under  the  circumstances/'  in  the  question  resenred,  they  could 
move  for  a  new  trial,  which  the  court,  in  its  discretion,  might 
grant,  thongh  the  four  days  prescribed  by  statute  in  which  to 
make  such  a  motion  had  expired. 

TzLGHBfAN,  C.  J.  This  cause  was  tried  before  Judge  Yeates, 
at  nisipriiis,  in  December,  1808,  and  on  the  trial  a  point  was 
resenred  on  which  it  is  now  brought  before  the  court.  The  ac- 
tion was  brought  to  recover  damages  for  breach  of  a  written 
agreement,  by  which  the  defendant  engaged  to  purchase  a  tract 
of  land,  the  property  of  plaintiff.  The  agreement  was  signed 
by  the  defendant,  and  by  Jacob  S.  Otto,  who  was  alleged  by 
the  plaintiff  to  be  his  agent.  It  was  objected  by  defendant  that 
supposing  Otto  to  be  the  agent,  it  was  necessary  that  his  au- 
thority from  the  plaintiff  should  have  been  in  writing.  The 
point  reserved  by  the  judge  was  **  whether,  under  the  circum- 
stances of  the  case,  J.  S.  Otto  should  not  have  been  authorized 
in  writing  to  make  the  contract  on  which  the  suit  was  brought 
to  recover  damages."  The  facts  in  the  cause  were  to  be  decided 
by  the  jury,  taking  it  for  granted  that  the  authority  need  not  be 
in  writing. 

The  act  of  assembly  **  for  the  prevention  of  frauds  and  per^ 
juries,"  on  which  this  point  arises  provides,  that  **M  leases, 
estates,  interests  of  freehold,  or  term  of  years,  or  any  uncertain 
interest  of,  in,  or  out  of  any  messuages,  manors,  lands,  tene- 
ments,, or  hereditaments,  made  or  created  by  livery  and  seisin 
only,  or  by  parol,  and  not  put  in  writing,  and  signed  by  the 
parties  so  making  or  creating  the  same,  or  their  agents  there- 
unto lawfully  authorized  by  writing,  shall  have  the  force  and 
effect  of  leases  or  estates  at  will  only,  and  shall  not,  either  in 
law  or  equity,  be  deemed  or  take^  to  have  any  other  or  greater 
force  or  effect,  except  leases  not  exceeding  the  term  of  three 
years  from  the  making  thereof." 

It  is  evident  that  this  provision  extends  only  to  the  estate  in- 
tended to  be  passed.  No  estate  in  lands  shall  be  conveyed  by 
one  person  to  another  unless  the  agent  is  authorized  by  writing. 
But  it  is  one  thing  to  convey  an  estate,  and  another  and  very 
different  thing  to  make  an  agreement  that  you  will  convey  it. 
It  might  be  good  policy  to  establish  certain  solemnities,  without 
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which  the  title  of  land  could  not  be  transferred,  because  the 
peace  and  happiness  of  society  are  promoted  by  the  deaibess 
Jind  facility  with  which  the  titles  of  real  estate  may  be  ascer- 
tained, and  by  preyenting  those  fraud^  and  perjuries  which 
would  inevitably  take  place,  if,  after  a  great  length  of  time,  it 
was  permitted  to  establish  a  title  by  parol  evidence  only. 
Whereas,  an  action  for  damages  for  not  performing  a  contract 
is  of  much  less  moment.  The  jury  may  give  such  damages  as 
under  the  circumstances  of  each  case  may  appear  reasonable, 
and  these  damages  v^ill  often  be  very  small,  and  there  is  less 
danger  of  perjury,  because  those  actions  are  limited  so  that 
they  must  be  commenced  in  six  years.  I  should  think  the  case 
sufficiently  clear  if  it  was  taken  upon  the  act  of  assembly,  with- 
out any  other  consideration;  but  it  is  still  clearer  when  we  turn 
to  the  English  statute  of  frauds  and  perjuries:  29  Car.  11,  c.  8. 
It  is  plain  that  our  legislature  had  that  statute  before  them 
when  they  framed  the  act  in  question;  because  that  part  of  our 
law  which  I  have  recited  is  copied  veiy  nearly  verbatim  from 
the  English  law.  But  there  is  a  total  omission  of  the  fourth 
section  of  the  English  statute,  which  enacts  that  no  action  shall 
be  brought  to  recover  damages  upon  any  **  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any  interest  in  or  con- 
cerning the  same,  unless  the  agreement  on  which  it  is  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  vnritiDg, 
signed  by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized."  It  is  impossi- 
ble that  this  omission  should  have  been  accidental.  It  must 
have  been  intended  to  leave  the  common  law  unaltered  as  to 
the  redress  which  affords  for  breach  of  a  parol  contract  by  re- 
"Covery  of  damages.  Agreeable  to  this  construction  is  the  sen- 
timent expressed  by  this  court  in  the  case  of  Bell  v.  Andrews, 
4  Dall.  152,  although  the  point  now  in  contest  is  different  from 
that  which  was  then  before  them.  The  same  construction  has 
been  given  in  several  cases  at  nisi  prius,  in  which  damages  have 
been  recovered  on  parol  contracts  for  sale  of  lands. 

But  the  defendant's  counsel  have  contended  that  if  the  opinion 
of  the  court  on  the  reserved  point  is  against  them,  they  ought 
to  have  a  new  trial;  because  they  proved  to  the  jury  that  Otto 
bad  no  authority  to  make  the  sale  at  the  time  the  vmting  was 
signed,  nor  at  the  time  when  the  first  payment  was  to  have  been 
made  by  the  defendant.  In  the  first  place  it  must  be  remarked, 
that  no  motion  for  a  new  trial  was  made,  and  the  four  days  for 
ing  it  are  out,  so  that  no  motion  can  now  be  received.    It 
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has  been  urged,  that  still,  if  the  court  perceiye  b^^  the  judge's 
report  of  this  case,  that  manifest  injustice  has  been  done  to  the 
defendant,  they  will  take  tlie  matter  up  themselyeB,  and  order 
a  new  trial  All  that  I  shall  say  at  present  is,  that  it  must  be 
an  exceedingly  clear  error  indeed  that  should  induce  me  to  in- 
terfere, after  the  four  days  haye  expired  without  a  motion  for  a 
new  trial.  Nor  will  I  commit  myself  by  saying  whether  or  not 
I  should  think  myself  justified  in  doing  so,  in  any  case  of  a  civil 
nature.  It  is  enough,  that  in  the  present  case  I  am  by  no 
means  satisfied  that  any  injustice  has  been  done  to  the  defend- 
ant. There  is  no  proof  that,  as  his  counsel  contend,  he  ten- 
dered  the  money  due  for  the  first  payment,  and  that  Otto  re- 
fused to  receive  it  because  the  plaintiff  had  not  ratified  the  con- 
tract; nor  even  that  he  had  the  money  ready  to  tender.  The 
testimony  of  the  witness,  on  whom  he  relies  to  prove  that  Otto 
said  he  had  no  authority  to  make  the  sale,  is  not  free  from  con- 
siderable inconsistency.  It  was  established  beyond  doubfc,  that 
as  soon  as  the  plaintiff  was  informed  of  the  contract,  which  was 
not  more  than  ten  days  from  its  making,  he  gave  his  assent  to; 
that  possession  was  offered  to  the  defendant  on  the  thirtieth 
of  November,  the  day  appointed  for  that  purpose;  and  that  at 
the  time  fixed  for  making  the  last  payment,  the  plaintiff  tendered 
the  defendant  a  deed  of  conveyance  in  fee- simple.  Thus  every 
act  of  the  plaintiff  tended  to  a  faithful  performance  of  his  part 
of  the  agreement;  while  the  defendant's  whole  conduct  evinced 
an  intention  to  fly  off.  And,  what  has  great  weight  with  me, 
Judge  Yeates,  before  whom  the  cause  was  tried,  and  who  had  a 
better  view  of  the  evidence  than  we  now  have,  is  well  satisfied 
that  injustice  has  not  been  done  by  the  verdict.  My  opinion, 
therefore,  is  that  a  new  trial  should  not  be  granted. 

Yeates  and  BBAOKENBrnoE,  JJ.,  concurred. 

SMrm,  J.,  concurred  as  to  the  validity  of  the  contract,  but, 
from  the  circumstances,  he  thought  a  new  trial  ought  to  be 
granted. 


Hughes  t;.  Heiser. 

[lBnnxT,M8.] 
COirSBQUENTZAL  DAMAGE  OOCASIONED  BT  NUISANCE.— To  sappoit  SB 

action  on  the  case  for  damage  sustainecL  by  a  common  nmsance  it  is  not 
necessary  that  the  damage  should  have  been  direct,  it  is  sufficient  if  it 
was  consequential. 
8PECXAL  Damage  Sufficiently  Avebbed.— The  plaintiff  declared  that 
he  had  prepared  rafts  with  intent  to  navigate  them  down  a  river  which 
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was  oonstitated  a  pablic  highway,  and  that  he  did  navigate  them  until 
he  oame  to  a  dam  erected  hy  the  defendant,  hy  which  he  was  prevented 
from  paaaing  down  the  river  with  his  rafts.  It  was  held  that  this  was 
a  sufficient  averment  of  special  damage  to  support  an  action. 

Writ  of  error  from  the  oommon  pleas  of  Berks  county. 
Heiser,  the  plaintiff  below,  brought  an  action  against  Hughes 
for  obstructing  the  navigation  of  the  Big  Schuylkill.  Plaintiff 
declared  that  the  Big  Schuylkill  had  been  made  a  public  high- 
way within  certain  limits  for  the  passage  of  boats  and  jraf ts  bj 
an  act  of  assembly,  which  reserved  to  persons  owning  lands 
upon  the  river  the  power  still  to  erect  dams,  provided  such  dams 
were  constructed  so  as  not  to  obstruct  navigation;  that  defend- 
ant built  a  dam  across  the  river  within  the  prescribed  limits  and 
without  proper  slope  or  locks,  thereby  obstructing  navigation; 
that  plaintiff,  after  the  passage  of  the  act  of  assembly,  made 
three  large  rafts  and  floated  the  same  down  the  Big  Schuylkill 
to  defendant's  dam;  that  by  reason  of  this  dam,  plaintiff  was 
prevented  from  passing  further  down  the  river  with  his  rafts  to 
his  damage  in  two  hundred  dollars.  The  jury  found  a  verdict 
for  the  plaintiff  and  assessed  the  damages  at  forty  pounds. 

Evans  and  IngersoU  contended,  on  behalf  of  the  plaintiff  in 
error,  that  the  dam  was  a  common  nuisance:  Co.  Litt.  56a;  3 
Bl.  Com.  219;  and  the  action  in  this  case  could  not  be  main- 
tained as  particular  and  direct  damages  had  not  been  alleged: 
Faine  v.  Partrich,  Carth.  194;  Hubert  v.  Cfrovea,  1  Esp.  148;  Bull. 
N.  P.  26.  Moreover  the  damages  should  have  been  laid  with  a 
per  quod,  and  special  damages  will  not  bepresumed  even  after 
verdict  unless  it  be  a  necessary  implication  from  the  facts  stated 
in  the  declaration:  Spiereav.  Parker,  1 T.  B.  141;  Bishop  v.  Bay- 
ward,  4  T.  B.  470;  SlenneU  v.  Hogg,  1  Saund.  228  c. 

DaUas,  for  the  defendant,  insisted  that  special  damages  had 
been  set  forth  in  the  declaration,  that  it  was  only  material  for 
the  persons  suing  to  have  sustained  damage  not  common  to  all 
others:  WUliama'a  case,  6  Bep.  73.  The  obstructing  a  road  so 
as  to  necessitate  taking  a  circuitous  route,  was  held  actionable 
in  Hart  v.  Bassett,  4  Yin.  619,  pi.  7;  iiMBon  v.  Moore,  12  Mod. 
269.  Damages  are  necessarily  implied  from  the  facts  stated  iu 
the  declaration. 

By  Court,  Tilohi£an,  C.  J.  This  cause  comes  before  the  court 
on  a  writ  of  error  to  the  common  pleas  of  Berks  county.  It  is 
an  action  on  the  case  for  damages  occasioned  to  Heiser,  the 
plaintiff  below,  who  is  defendant  in  error,  by  the  defendant's 
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obstructmg  the  navigation  of  the  Big  Schaylkill,  wMch  wav 
made  a  publio  highway  by  act  of  assembly.  The  plaintiff  in 
error  contends  that  the  declaration  contains  no  cause  of  action, 
because  it  shows  no  special  damage  sustained  by  the  plaintiff 
below. 

The  general  principle  has  been  alwqrs  agreed,  that  for  an 
obstruction  to  a  highway  which  is  a  common  nuisance,  an  action 
cannot  be  supported  but  by  a  person  who  has  suffered  some 
special  damage.  But  in  the  application  of  this  rule  to  the 
different  cases  which  have  arisen,  there  have  been  decisions 
which  are  not  to  be  reconciled.  In  Hart  v.  Bassei,  83  Car.  11, 
Sir  T.  Jones,  166,  an  action  was  supported  by  a  person  entitled 
to  receive  tithes,  who  in  consequence  of  an  obstruction  in  the 
highway,  was  forced  to  carry  his  tithes  by  a  circuitous  route. 
The  declaration  alleged  that  he  was  forced  to  carry  them  by  a 
longer  and  more  difficult  way,  and  no  other  damage  was  shown. 
In  Paine  v.  Partrich,  3  Wm.  and  Mary,  Carth.  106,  the  court 
are  made  to  say,  that  if  by  a  common  nuisance  a  man  is  delayed 
in  his  journey,  by  reason  whereof  he  is  damnified,  and  some 
important  affiur  neglected,  an  action  does  not  lie,  because  to 
support  an  action  the  damage  must  be  direct,  and  not  conse- 
quential; as,  for  instance,  the  loss  of  his  horse  or  some  corporal 
hurt.  Such  seems  to  have  been  the  opinion  of  Holt,  0.  J.,  in 
Iveson  V.  Moore,  10  Wm.  HI,  Carth.  451,  where  the  plaintiff 
alleged  that  he  had  a  great  quantity  of  coals  (he  being  possessed 
of  a  colliery  and  a  coal  mine),  which  he  was  prevented  from 
carrying  in  his  carts  and  carriages  by  reason  of  an  obstruction 
in  the  highway  raised  by  the  defendant.  One  of  the  other 
justices  of  the  king's  bench  agreed  with  Holt,  but  the  two  others 
were  against  him.  In  consequence  of  this  difference  of  opinion, 
the  case  was  laid  before  all  the  judges  on  a  consultation  in  the, 
exchequer  chamber,  and  they  were  of  opinion  the  action  lay. 
Willes'  Bep.  74,  note  a.  In  Chichester  v.  Lethbridge,  11  Oeo. 
n,  Willes,  71,  the  plaintiff  averred  that  at  divers  times  between 
two  certain  days,  he  was  traveling  in  his  coach  in  a  certain 
highway,  but  the  defendant  obstructed  the  said  way  by  bars, 
post-trenches,  etc.,  and  in  his  proper  person  vnthstood  the 
plaintiff  from  removing  and  abating  the  obstruction,  so  that  the 
plaintiff  then,  and  hitherto,  could  not,  and  cannot,  have  or  use 
the  said  way  as  he  ought,  to  his  damages  forty  pounds.  The 
court  were  of  opinion  that  particular  damages  were  assigned 
sufficient  to  support  the  action,  and  cited  Hart  v.  BoMet  in  sup- 
port of  their  opinion.    They  said  this  case  was  stronger  thau 
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Hart  y.  Basset,  in  two  partioulars,  one  of  which  was  **  that  it 
was  expressly  laid  that  the  plaintiff  was  attempting  to  travel 
ihe  road,  but  oonld  not  bj  reason  of  the  obstniotions/'  This 
case  of  Chichester  y.  Lethbridge,  appears  to  be  the  last  adjudged 
in  England  on  the  subject,  prior  to  our  reyolution«  Since  the 
reyolution,  the  case  of  Hubert  y.  Oroves,  shortly  reported  in  1 
Esp.  148,  has  been  adjudged  in  express  contradiction  to  Hart 
T.  Basset.  This  case  of  Hubert  y.  Oroves  is  no  authority  here, 
'•nd  no  further  to  be  regarded  than  its  intrinsic  merit  demands. 
There  is  no  occasion,  however,  to  decide  to  which  of  these  cases 
the  court  inclines,  because  they  think  the  case  before  them 
stronger  than  either.  The  plaintiff  has  averred  that  he  had 
procured  a  large  quantity  of  boards  and  timber,  and  made  them 
into  rafts  to  bring  down  the  river;  that  he  seized  the  oppor- 
tunity of  a  flood,  and  did  come  down  as  far  as  the  obstruction, 
and  was  there  stopped  by  the  obstruction.  It  is  certain  that  he 
must  have  suffered  special  damage,  and  the  jury  have  found  so; 
and  if  he  has,  it  is  immaterial  whether  it  was  immediate  or  con- 
sequential. 

The  court  are  of  opinion,  therefore,  that  the  judgment  in  the 
oourt  below  wjas  rightly  given  for  the  plaintiff,  and  must  be 
affirmed. 

Judgment  affirmed. 


Watson's  Lessee  v.  Bailst. 

[1  BnODR,  470.1 

Djutectivk  Acknowledomeht  by  Feme  Covebt.— When  a  atatute  le- 
qnired  that  the  wife  should  be  examined  separate  and  apart  from  her 
husband,  and  that  the  full  contents  of  a  deed  or  conveyance  shall  be 
read  or  otherwise  made  known  to  the  wife,  and  the  certificate  of  ac- 
knowledgment by  the  judge  of  the  common  pleas  indorsed  on  a  deed 
of  the  wife's  land  by  husband  and  wife,  stated  that  they  "personally 
appeared  before  him,  and  acknowledged  the  indenture  to  be  their  act 
and  deed,  and  desired  the  same  to  be  recorded,  she  being  of  full  age, 
and  by  him  examined  apart,"  it  was  held  that  this  was  not  sufficient 
to  pass  the  wife's  estate. 

Pabol  Testimony  Inadmissible  to  Suppobt  Cebtificate. —Parol 
declarations  of  the  wife  are  inadmissible,  showing  that  she  executed 
the  deed  voluntarily,  and  that  il  it  were  not  sufficient,  she  would  exe- 
cute and  acknowledge  it  again,  or  do  any  other  act  to  make  the  deed 
good. 

Appeal  from  an  order  of  the  circuit  oourt  of  Lancaster  county 
refusing  defendant's  motion  for  a  new  trial  in  an  action  of  eject- 
ment brought  by  the  lessee  of  Watson  and  wife.    Mrs.  Wataon 
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claimed  the  premises  as  heir  at  law  of  Margaret  Mercer,  uk 
whom  the  title  was  formerly  vested.  The  defendants  also  de-^ 
rived  title  from  Margaret  Mercer  by  Tirtae  of  a  deed  of  bargain 
and  sale,  executed  by  her  and  her  husband  to  one  Thompson, 
who,  on  the  same  day,  reconveyed  the  premises  to  the  husband, 
of  whom  the  defendants  were  heirs.  The  deed  to  Thompson 
bore  the  following  acknowledgment:  "Lancaster  county,  88. 
Personally  appeared  before  me  the  subscriber,  one  of  the 
justices  of  the  court  of  common  pleas  for  the  county  aforesaid, 
the  within  named  James  Mercer  and  Margaret,  his  wife,  and 
acknowledged  the  above  written  indenture  to  be  their  act  and 
deed,  and  desired  that  the  same  might  be  recorded.  She,  the 
said  Margaret,  being  of  full  age,  and  by  me  examined  apart. 
In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  thirtieth  day  of  May,  Anno  Domini  1785."  The  chief 
justice  before  whom  the  cause  was  tried  held  that  the  acknowl- 
edgment was  defective,  and  that  the  deed  did  not  pass  the  wife's 
estate;  and  also  overruled  evidence  offered  by  the  defendant 
of  parol  declarations  of  the  wife  that  she  executed  the  deed 
voluntarily,  and  that  if  it  was  not  good  she  would  acknowledge 
it  over  again. 

The  jury  found  for  the  plaintiff,  and  from  the  order  denying 
defendant's  motion  for  a  new  trial  an  appeal  was  taken  to  this 
oourt. 

The  sufficienoy  of  the  acknowledgment  turned  upon  the  con- 
struction of  an  act  of  assembly  of  twenty-fourth  February,  1770, 
entitled  **  an  act  for  the  better  confirmation  of  the  estates  of  per- 
sons holding  or  claiming  under /ernes  covert,  and  for  establishing 
a  mode  by  which  husband  and  wife  may  hereafter  conyey  their 
estates."  The  first  section  declares  valid  those  conveyances 
made  to  bona  fide  purchasers  for  valuable  consideration,  under 
the  usages  theretofore  existing.  The  second  section  then  re- 
cites: "  And  in  order  to  establish  a  mode  by  which  husband 
and  wife  may  hereafter  convey  the  estate  of  the  wife,  be  it  en- 
acted that  where  any  husband  and  wife  shall  hereafter  incline 
to  dispose  of  and  convey  the  estate  of  the  wife,  or  her  right  of, 
in  or  into  any  lands,"  etc.,  it  shall  be  lawful  for  them  to  make, 
seal,  etc.,  any  grant,  bargain  and  sale,  etc.,  of  lands,  and  after 
such  execution,  appear  before  a  judge  of  the  supreme  oourt,  or 
justice  of  the  common  pleas,  for  the  county  in  which  the  lands 
are  situated,  to  acknowledge  such  conveyance,  and  said  judge 
or  justice  is  authorized  and  required  to  take  the  acknowledg- 
ment; "  in  doing  whereof,  he  shall  examine  the  wife  separate 
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aud  apart  from  her  husband,  and  shall  read,  or  otherwise  make 
known,  the  full  contents  of  such  deed  or  conveyanoe  to  the  said 
wife;  and  if  upon  such  separate  examination  she  shall  declare 
that  she  did  yoluntarily  and  of  her  own  free  will  and  accord, 
seal,  and  as  her  act  and  deed  deliver  the  said  deed  or  convey- 
ance, without  any  coercion  or  compulsion  of  her  said  husband,'' 
such  deed  or  conveyance  is  declared  to  be  good  and  valid  in 
law  to  all  intents  and  purposes,  as  if  the  wife  had  been  sole» 
"any  law,  usage,  and  custom  to  the  contrary  in  anywise  not- 
withstanding:''  1  St.  Lavm,  636. 

Montgomery  and  TUghman,  for  the  appellants,  maintained  that 
the  act  of  1770  made  no  distinction  between  deeds  to  pass  the 
wife's  contingent  right  of  dower,  and  deeds  to  pass  her  sepa- 
rate estate;  and  the  present  form  of  certificate  is  almost  univer- 
sally indorsed  on  deeds  to  bar  her  dower.  There  has  existed 
a  usage  in  this  respect,  validated  by  the  act  of  1770,  for  femes 
covert  to  pass  their  estate  by  a  simple  bargain  and  sale  before 
sale,  and  the  wife  to  make  an  acknowledgment  separate  and 
apart  from  her  husband  without  more.  But  admitting  a  new 
mode  is  pointed  out  by  the  act,  what  does  the  act  direct  ?  That 
the  justice  shall  do  certain  things,  but  not  that  he  shall  recite  all 
he  does.  The  only  thing  wanting  is,  that  he  made  known  to 
her  the  contents,  and  this  is  to  be  presumed.  It  is  a  principle, 
that  where  the  law  intrusts  a  judicial  o£Scer  with  power  to  do  a 
certain  particular,  everything  forming  that  particular  is  pre- 
sumed to  have  been  done.  Here  he  has  certified  the  separata 
examination,  which  includes  the  making  known  the  contents 
and  her  declaration  that  she  acts  without  coercion.  Credit 
should  be  given  to  justices  of  the  peace  that  they  have  done 
right  in  the  execution  of  their  power:  The  Qween  v.  Simpaon^  10 
Mod,  382. 

Bdpkina^  for  the  appellee.  Whatever  in  oommon  eases  may 
be  the  presumption  in  favor  of  justices,  none  is  ever  made  as  to 
the  deed  of  a  married  woman;  for  the  general  presumption 
being  that  such  a  deed  is  void,  it  is  essential  that  thoee  things 
which  constitute  its  validity  should  manifestly  appear  on  it 
The  defendants'  title  is  ddfective,  even  upon  the  ground  of 
usage,  as  they  are  not  bona  fide  purchasers  for  a  valuahle  con- 
sideration; the  deed  of  the  husband  and  wife  waa  only  ta  secure 
the  fee  in  the  husband.  The  contest  is  between  an  hares faohm 
and  an  haeres  natus;  an  equity  will  never  aid  a  defective  convey- 
ance to  transfer  an  estate  from  the  latter  to  the  tomaeat.    Vnun 
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the  preamble  it  is  manifest  that  deeds  to  bar  dower  are  not 
included.  If  the  contents  are  piestimed  to  haye  been  known, 
and  the  requisite  declarations  to  have  come  from  the  wife,  it  is 
idle  to  make  a  record  of  any  part  of  the  proceeding.  A  mere  cer- 
tificate that  the  parties  had  been  before  the  justice  would  be 
sufficient  grounds  for  presumption.  Another  answer  to  the  doc- 
trine of  presumption  is,  that  where  a  magistrate  sets  out  a 
proceeding  manifestly  defective,  the  law  is  not  at  liberty  to 
presume  that  he  has  done  right  in  the  execution  of  his 
power;  he  may  have  had  the  law  in  his  eye,  but  he  has  either 
misunderstood  or  disregarded  it.  No  subsequent  declaration  of 
the  wife  can  validate  the  certificate.  What  the  wife  says  upon 
the  subject  must  be  said  before  ih«  proper  ofBoer,  apart  from 
the  husband,  and  be  so  certified. 

Yeates,  J.    This  is  an  appeal  fiom  the  decision  of  the  circuit 
court  of  Lancaster  county,  overruling  a  motion  for  a  new  trial. 
The  facts  of  the  case  are  shortly  these:    Sarah,  one  of  the  les- 
sors of  the  plaintiff,  claimed  as  the  sister  and  heir  at  law  of 
Hargaret  Mercer,  who  died  without  having  had  issue  by  her 
husband,  James  Mercer.    Mrs.  Mercer  was  seised  of  the  lands 
in  her  own  right.    On  the  thirtieth  May,  1785,  James  Mercer  and 
Margaret,  his  wife,  executed  a  conveyance  of  the  premises  to 
Nathan  Thompson  in  fee-simple,  in  consideration  of  eight  hun- 
dred pounds,  and  on  the  same  day,  as  is  indorsed  on  the  deed, 
they  appeared  before  Henry  Slaymaker,  one  of  the  justices  of 
the  court  of  common  pleas  for  Lancaster  county,  and  "  acknowl- 
edged the  within  written  indenture  to  be  their  act  and  deed, 
and  desired  that  as  such  the  same  might  be  recorded;  she,  the 
said  Margaret,  being  of  full  age  and  by  the  said  justice  exam- 
ined apart."    This  the  justice  certified  under  his  hand  and  seal. 
If  the  conveyance  divested  the  said  Margaret  Mercer  of  her 
legal  title  to  the  lands,  the  plaintiff  was  not  entitled  to  recover 
them,  and  the  defendants  would  be  entitled  to  a  new  trial. 
The  validity  of  the  conveyance,  it  is  agreed,  depends  upon  the 
true  construction  of  the  act  of  assembly,  passed  on  the  twenty- 
fourth  February,  1770,  entitled  '*  an  act  for  the  better  confirm- 
ation of  the  estates  of  persons  holding  or  claiming  under  feme% 
covert,  and  for  establishing  a  mode  by  which  husband  and  wife 
may  hereafter  convey  their  estates:"  1  St.  Laws,  635.    The 
preamble  of  the  act  recites  that  ''it  had  been  theretofore  the 
custom  and  usage  ever  since  the  settlement  of  this  province  in 
transferring  the  estates  of  femes  covert,  in  many  cases,  for  the 
husband  and  wife  to  execute  the  deed  or  conveyance  in  the 
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presence  of  witnesses  only;  and  in  other  cases,  after  such  exe- 
oation,  to  acknowledge  the  same,  the  said  wife  being  separate 
and  apart  from  her  husband  examined;  by  means  whereof  a 
veiy  great  number  of  bona  fide  purchasers  for  a  valuable  consid* 
eration  had  become  the  just  and  equitable  owners  and  pos- 
sessors of  such  estates."  It  then  goes  on  to  provide  that  such 
grants,  deeds,  etc.,  theretofore  bona  fide,  made  and  executed  by 
husband  and  wife  in  manner  aforesaid,  shall  be  good  and  valid 
in  law. 

There  can  be  no  doubt  that  the  decisions  in  this  court,  in  the 
Lessee  of  Davy  and  Wife  v«  Turner,  in  September  term,  1761, 
where  there  was  an  acknowledgment  by  baron  and  feme,  and 
which  was  carried  by  appeal  to  the  king  in  council  (1  Dall.  11), 
and  in  Lloyd's  Lessee  v.  Taylor,  in  April,  1768,  where  there  was 
no  acknowledgment  (1  Dall.  17),  gave  birth  to  this  law.  These 
decisions  were  founded  on  a  principle  highly  conducive  to  the 
peace  of  society,  that  communis  error  facUjus.  The  law  in  the 
first  section  having  put  such  bona  fide  purchasers  in  a  state  of 
perfect  security,  proceeds  to  establish  a  rule  for  future  cases. 
It  declares  that  ''where  any  husband  and  wife  shall  thereafter 
incline  to  dispose  of  and  convey  the  estate  of  the  wife,  or  her 
tight  of,  in  or  to  any  lands,  tenements  or  hereditaments  what- 
soever," it  shall  and  may  be  lawful  for  the  husband  and  wife 
to  execute  any  grant,  etc.,  and  to  acknowledge  the  same  in  the 
mode  pointed  out  by  the  act,  which  is  thereby  declared  to  be 
good  and  valid  in  law  to  all  intents  and  purposes,  as  if  the  said 
wife  had  been  sole  and  not  covert. 

It  has  been  contended  that  the  acknowledgment  herein  di- 
rected extends  to  such  deeds  wherein  the  wife  joins  the  husband 
to  bar  her  of  dower,  equally  with  those  which  she  before  held 
in  her  own  right;  and  that  a  practice  founded  on  the  former 
loose  mode  of  taking  acknowledgments  has  been  continued, 
which  it  would  be  highly  mischievous  and  inconvenient  now  to 
impeach,  and  that  common  usage  has  expounded  the  act. 

If  the  first  remark  rested  on  solid  grounds,  I  should  long 
pause  before  I  adopted  a  construction  which  eventually  might 
unsettle  many  estates.  The  ma^dm  of  **  communis  error  facU 
jus'*  has  great  weight  with  me,  where  the  most  injurious  conse- 
quences would  fiow  from  counteracting  it.  I  admit  that  the 
words  standing  by  themselves  might,  from  their  generality,  be 
supposed  to  comprehend  cases  wherein  the  wife  releases  her 
contingent  interest  of  dower;  but  the  whole  section  must  be  read 
together  in  order  to  collect  the  true  meaning  of  the  legislature. 
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They  distinctly  express  their  intention  and  the  object  of  their 
provision  in  the  beginning  of  the  sentence  thus:  *'  And,  in  or- 
der to  establish  a  mode  by  which  husband  and  wife  may  here- 
after convey  the  estate  of  the  wife,  be  it  enacted/'  etc.  The 
words,  therefore,  ''  such  deeds,"  which  are  twice  mentioned  in 
the  subsequent  part  of  the  section,  evidently  refer  to  deeds 
whereby  the  estate  of  the  vrife  is  conveyed,  and  no  other.  This 
law  had  two  distinct  objects  in  view;  the  quieting  and  securing 
the  tities  of  purchasers  of  the  lands  of  married  women,  und^r 
the  ancient  usa'ge,  and  prescribing  a  new  method  of  conveying 
them,  instead  of  the  tedious  and  expensive  ceremony  of  fines  at 
common  law;  and  both  the  titie  and  preamble  of  the  act 
strongly  negative  the  construction  set  up  by  the  defendant's 
counsel.  I  cannot,  therefore,  bring  myself  to  believe  that  the 
law  under  consideration  had  any  effect  on  the  acknowledgments 
pointed  out  by  the  act  of  1715:  1  St.  Laws,  109.  "  No  doubts 
had  arisen  whether  deeds  so  acknowledged  were  not  sufficiently 
valid  in  law  to  transfer  and  pass  the  possible  interest  of  the 
wife,"  in  case  she  survived  her  husband,  to  lands  held  by  him 
during  the  intermarriage.  The  act  of  eighteenth  March,  1775, 
1  St.  Laws,  703,  entitled  *'  a  supplement  to  the  act  entitled  an 
act  for  acknowledging  and  recording  of  deeds,"  also  points  out 
acknowledgments  without  prescribing  their  form.  I  presume  it 
will  not  be  contended  that  the  words  of  the  act  of  1770,  as  to 
acknowledgments,  are  adopted  by  this  latter  act.  Thinking 
then,  as  I  do,  that  this  law  of  twenty-fourth  February,  1770,  is 
susceptible  of  no  other  construction  than  that  which  I  have 
mentioned,  if  I  am  correct  therein,  the  mischievous  conse- 
quences which  it  is  apprehended  may  flow  from  the  usual  mode 
of  taking  acknowledgments  cannot  arise.  It  is  by  no  means  a 
very  general  practice  for  married  women  to  transfer  the  lands 
which  they  hold  in  their  own  right;  and  the  acknowledgments 
of  such  conveyances  have  in  general  been  correct. 

I  do  not  take  a  literal  strict  adherence  to  the  very  words  of 
the  act  to  be  essentially  necessaiy  in  these  cases;  but  the  sub- 
stantial requisites  by  which  the  rights  of  married  women  were 
intended  to  be  guarded  by  the  legislature  should  be  pursued. 
Lord  Hardwicke  has  somewhere  said  that  the  wife  may  be  in- 
.  timidated  by  crueliy  on  the  part  of  the  husband,  as  well  as 
seduced  by  his  flattery  and  extreme  kindness,  to  do  acts  which 
on  more  mature  deliberation  she  would  totally  disapprove  of. 
In  this  acknowledgment  her  consent  to  the  deed  is  not  ex- 
pressed by  the  justice  which  alone  could  give  it  validity  without 
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tudyerting  to  smaller  matten.  We  may  regret  that  the  unaldll- 
^ulnsfls  or  negligence  of  the  Borivener  had  led  to  this  eiror;  but 
^e  are  bound  to  say  Ua  lex  scripla  esi,  and  the  party  must  abide 
hj  consequences  of  his  own  acts. 

It  has  been  contended  that  we  should  give  credit  to  a  cer- 
tificate of  a  judge  of  the  conunon  pleas  in  the  execution  of  his 
powers;  and  he  haying  certified  here  that  he  had  taken  the 
acknowledgment,  omnia  pr(B9umunlur  esse  riie  acta;  and  that 
parol  testimony  was  offered  to  the  circuit  court  of  the  declara- 
tions of  Mrs.  Mercery  at  other  times,  of  her  perfect  freedom  of 
will  in  executing  the  conreyance,  and  that  she  would  join  in 
«ny  other  act  in  confirmation  of  her  deed.  This,  it  is  said, 
comes  in  aid  of  the  legal  presumption  and  remoyes  every  pre- 
sumption to  the  contmry.  To  this  I  answer,  she  should  have 
appeared  before  a  proper  tribunal  and  declared  her  consent, 
separate  and  apart  from  her  husband,  in  the  manner  pointed 
out  by  the  laws  of  the  country.  Such  parol  testimony  ought 
not  to  be  received.  It  leads  to  great  uncertainty  and  mischief 
ixL  tracing  titles  to  real  estates  at  a  distant  day.  Our  law  is  a 
aystem  of  policy.  It  is  adapted  to  our  local  situation  and  the 
'Common  safety.  In  England,  the  rights  of  a  married  woman 
to  lands  can  only  be  passed  by  the  medium  of  a  fine.  Her  ex- 
-amination  must  ever  appear  on  the  writ;  and  if  the  judge  doubts 
of  her  age  he  may  examine  her  upon  oath:  2  Inst.  515.  These 
vegnlations  guard  the  interests  of  the  wife  as  far  as  human 
prudence  can  effect  that  object.  The  act  of  1715  directs  that 
"the  justice  shall  certify  the  acknowledgment  or  proof  on  the 
l>ack  of  the  deed  under  his  hand  and  seal,  together  with  the 
iiay  and  year  when  the  same  was  made.  The  act  of  twenty- 
fourth  of  February,  1770,  evidently  points  to  the  same  mode  of 
certificate;  and  an  important  trust  is  confided  to  the  judge  or 
justice  before  whom  the  acknowledgment  is  made.  The  justice 
of  the  court  of  common  pleas  has  not  conformed  to  the  direc- 
tions of  the  law  ''  establishing  a  mode  by  which  husband  and 
wife  may  convey  the  estate  of  the  wife,''  but  has  materially  and 
JBubstantially  failed  therein.  The  provision  was  introduced  as  a 
eabstitute  for  a  fine,  which  if  not  pursued  the  deed  was  not 
validated  by  the  act. 

In  the  present  instance  the  intention  evidentiy  was  to  divest 
the  wife  of  her  legal  right  in  the  lands  and  vest  it  in  the  hus- 
band; and  if  in  any  case  a  court  of  justice  would  insist  on  at 
least  a  substantial  adherence  to  the  manner  of  acknowledgment 
.prescribed  by  the  law,  it  would  be  in  such  a  one  as  is  now  before 
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us.  The  oonveyanoe  from  Mercer  and  "wife  to  Thompson,  and* 
the  recoDYeyance  of  Thompson  to  Mercer,  bear  eqnal  dates  and 
are  acknowledged  on  the  same  day,  before  the  same  justice,  anA 
oontain  the  same  consideration  money  of  eight  hundred  pounds^ 
I  am  therefore  of  opinion  that  this  deed  had  no  legal  effect 
against  the  heir  at  law  after  the  death  of  the  wife;  that  the  parol 
testimony  was  inadmissible  in  aid  of  the  defective  acknowledge 
ment;  and  that  the  decision  of  the  oiroiiit  court  be  affirmed. 

Smtth,  J.y  concurred. 

BBkaaaxmnom^  J«,  took  no  part  in  the  cause,  baling^  en-iha 
oijonit,  ruled  differently  from  the  chief  justice. 

Judgment  affirmed. 

See  the  note  to  SmUh  v.  Ward,  1  Am.  Dec  82,  where  the  case  is  dtedl 
amonff  othen  showing  that  no  parol  eridenoe  can  he  admitted  tosupplj  de» 
feets  in  a  certificate  of  acknowledgment.  The  pzincipal  case  is  ngudad 
a  leading  case  on  this  point 
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[1  Bmonr,  i88J 

AUiOWANCfl  FOB  IMPBOVSMKNTS  IN  Equitt.— Eqnity  will  not  relieve 
agdnst  a  party  in  poaBeasion  under  a  defective  title,  nnleas  an  aIlow-> 
ance  be  made  for  improyementB. 

Allowahcbs  to  Tbustbe. — ^A  tnutee  i»  entitled  to  interest  on  advaiMa^ 
made  for  the  use  of  the  eestea  que  tnuL    He  is  also  entitled  toan  aUow- 
ance  for  depreciated  money  paid  him  for  rent  of  the  tnut  estate;  for 
expenaes  incurred  in  erecting  neceasaiy  and  proper  baildinge,  althoogh. 
the  eeatoi  que  inui  was  not  consulted. 

Ihtebest,  Rule  as  to. — It  is  now  a  settled  role  that  interest  is  recoTSffa- 
hie  for  money  lent  and  advanced. 

AonoH  of  ejectment,  in  which  judgment  was  entered  for  the^ 
plaintiff,  by  consent,  subject  to  the  payment  of  such  an  amount 
as  should  be  found  due  defendant,  Lewis,  as  executor  and  resido-^ 
aiy  legatee  of  Benjamin  Fuller.  At  nigi  priits,  before  Yeates,  J.,. 
the  jury  found  for  Lewis,  two  thousand  nine  hundred  andthirty^ 
six  dollars  and  forty  cents.  The  case  came  before  this  court  oi^ 
a  motion  for  a  new  trial  by  the  plaintiff,  when  Judge  Yeates  re* 
ported  the  facts  as  follows:  About  the  year  1770,  the  congreg»» 
tion  of  the  protestant  episcopal  church  made  a  subscription  of 
about  four  hundred  pounds  and  confided  the  money  to  Benja* 
min  Fuller  and  two  others,  *'  to  be  by  them  laid  out  in  the  pur* 
chase  of  a  small  piece  of  ground,  or  in  such  other  manner  as  ta 
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tbem  should  seem  best,  for  the  support  of  Mr.  Sturgeon,  and 
the  maintenance  and  education  of  his  younger  children."  Mr. 
Sturgeon  was  the  minister  of  said  •churchy  and  previous  to  the 
subscription  had  been  in  great  distress.  The  execution  of  the 
trust  was  left  to  Fuller,  who  purchased  with  the  money  the 
premises  in  question;  and  took  the  title  in  his  own  name,  he 
having  paid  more  for  the  land  than  the  amount  of  the  charity. 
Sturgeon  died  after  living  on  the  land  a  short  time.  Fuller 
then  took  charge  of  the  three  minor  sons,  who  were  the  partic- 
ular objects  of  the  trust,  and  defrayed  the  expenses  of  their 
maintenance  and  education.  When  they  left  school,  they  were 
bound  as  apprentices,  and  to  two  of  them  on  coming  of  age,  in 
1783  and  1786,  respectively,  Fuller  gave  one  hundred  pounds 
each  to  assist  them  in  commencing  a  trade;  the  third  son  died 
young.  The  premises  were  rented  and  the  rents  received  by 
Fuller  until  November,  1799,  when  he  died.  Part  of  the  rents, 
reserved  upon  a  lease  for  five  years,  commencing  March,  1777, 
were  paid  in  depreciated  paper  money,  whereby  a  loss  was  sus- 
tained; and  when  the  youngest  son  came  of  age,  the  annual  in- 
terest of  the  money  which  Fuller  had  advanced  beyond  the  rents, 
exceeded  the  annual  rent.  In  1789,  two  of  the  sons  being  dead 
and  the  third  absent.  Fuller  expended  upward  of  two  hundred 
pounds  in  erecting  a  plain  stone-house,  and  making  necessary  re- 
pairs on  the  land;  and  from  this  time  the  balance  against  the 
estate  increased  rapidly.  Fuller  was  negligent  neither  in  his 
attention  to  the  children  nor  management  of  the  estate.  He 
often  spoke  of  it  as  their  estate,  and  mentioned  it  in  one  or  two 
wills,  afterward  revoked.  But  it  did  not  appear  that  Fuller  told 
the  children  of  their  interest  in  the  estate,  upon  their  coming  of 
age,  nor  did  the  plaintiff's  lessors,  who  were  the  surviving  brother 
and  sister,  ascertain  the  trust  till  Fuller's  death,  when  the  action 
was  brought.  Shortly  before  that.  Fuller  had  offered  to  lease 
the  estate  for  twelve  years;  and  once  told  Lewis  *^  people  say 
the  estate  does  not  belong  to  me,  but  I  say  it  does."  At  this 
time  the  interest  on  the  money  advanced  by  him  so  far  exceeded 
the  rent,  that  he  probably  took  it  for  granted  that  the  children 
could  never  redeem  and  that  the  estate  would  remain  his  prop- 
erty. He  kept  a  regular  account  of  the  rents,  and  the  advances, 
upon  which  he  charged  interest,  and  at  the  end  of  the  year  car- 
ried the  balance  to  a  new  account.  In  some  cases  interest  waa 
charged  upon  interest  by  calculating  it  upon  the  balance,  with- 
out stating  that  such  balance  was  composed  of  interest.  After 
the  ejectment  was  brought  the  estate  suffered  from  lack  of  at* 
tention,  and  but  little  rent  was  received  therefrom. 
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If  Fuller  was  not  entitled  to  interest  on  bis  advances,  nor  to 
an  allowance  for  the  depreciated  money,  nor  to  the  expenditures 
for  building,  and  the  residuaiy  devisee  was  bound  to  answer 
the  full  value  of  the  rents  as  if  the  place  had  been  kept  in  good 
order,  the  trust  owed  him  nothing.  If  on  the  contraiy,  he  was 
so  entitled,  and  the  charges  were  to  correspond  with  the  actual 
receipts,  the  trust  owed  him  the  amount  found  by  the  jury,  do- 
ducting  the  charges  of  compound  interest  which  counsd  had 
told  the  jury  to  rectify,  but  they  had  failed  to  do. 

Oibson  and  it  Levy^  in  support  of  the  motion.  A  trustee 
must  execute  the  trust  with  fidelity  and  reasonable  diligence; 
it  is  no  excuse  that  he  has  received  no  benefit  from  it:  Charita* 
ble  Corporation  v.  Sviton,  2  Atk.  406.  He  is  never  allowed  to 
profit  by  a  breach  of  his  trust:  Earl  Powlet  v.  Herbert ,  1  Yes. 
Jr.  287.  His  neglect  to  do  what  he  should  have  done  shall  not 
prejudice  the  cestui  que  trust:  Lechmere  v.  Earl  of  Carlisle,  8  P. 
Wms.  815.  Fuller  neglected  to  inform  the  cestui  que  trust  of 
their  right,  until,  by  the  accumulation  of  principal  and  interest, 
the  estate  is  not  worth  redeeming;  in  such  cases,  where  the 
trustee  has  attempted  to  impose  upon  the  trust,  it  is  the  rule  to 
cut  off  interest  from  the  sums  advanced,  except  from  the  time 
of  their  liquidation  by  the  master,  and  to  make  him  pay  costs: 
Attorney-general  v.  Brewer^s  Company,  1  P.  Wms.  876.  At  the 
time  Fuller  made  the  advances,  interest  was  not  allowed  on  an 
open  account:  Jacobs  v.  Adams,  1  Dall.  52;  Henry  v.  Bisk,  1 
Dall.  265;  WiUiama  v.  Craig,  1  Dall.  315;  Witting  v.  Crawford, 
4  Dall.  289.  It  has  been  the  uniform  practice  to  deny  interest 
where  the  account,  like  the  present,  has  been  unsettled  for  a 
long  time,  and  made  intricate  by  neglect:  Boddam  v.  Byley,  2 
Bro.  Chan.  Ca.  239;  Barwell  v.  Parkes,  Id.  2.  The  rents  to  the 
full  amount  should  be  strictly  charged  without  allowance  for 
depreciation;  and  Lewis  should  be  held  responsible  for  injury 
to  the  estate.  The  buildings  were  unauthorized,  and  compound 
interest  has  been  given. 

Bawle  and  IngersoU,  against  the  motion,  contended  that  the 
trustee  would  not  gain  anything  from  the  trust  by  allowing  him 
the  full  amount  of  his  demands,  as  nothing  was  claimed  for  his 
trouble.  When  the  cestui  que  trust  came  of  age.  Fuller's  claim 
against  the  estate  exceeded  the  rent,  so  that  it  would  have  been 
idle  to  propose  a  redemption.  There  was  no  breach  of  trust,  as 
the  charity  was  intended  to  last  only  during  the  minority  of  the 
children.    That  interest  is  always  due  for  money  lent  and  ad« 
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Tanced,  is  now  settled  by  Crawford  y.  Willing,  4  Dall.  289,  con- 
tiary  to  the  old  rule,  as  contended  for  by  plaintiff.  Interest 
has  been  allowed  the  trustee  after  a  greater  lapse  of  time  than 
in  this  instance:  Cecil's  Lessee  ▼.  Korbman,  1  Binney,  134.  Al- 
lowance should  be  made  for  the  depreciated  money,  as  it  was  a 
l^al  tender.  The  buildings  were  necessary,  and  Fuller  is  en- 
titled to  reimbursement  for  money  expended  thereon.  The 
oompound  interest  is  not  claimed. 

By  Court,  Titahmaw,  0.  J*  Several  reasons  have  been  urged 
by  the  counsel  for  the  plaintiff  in  support  of  their  motion  for  a 
new  trial.    These  may  be  reduced  to  the  following  heads  : 

1.  No  interest  ought  to  have  been  allowed  on  Fuller's  ad- 
vances; 2.  No  allowance  should  be  made  to  Fuller  for  depre- 
ciated paper  money;  8.  No  allowance  should  be  made  for  money 
expended  in  buildings  after  the  youngest  child  came  of  age; 
4.  The  juiy  have  allowed  compound  interest. 

1.  It  seems  to  have  been  formerly  held  that  interest  was  not 
allowable  on  an  account  for  money  lent  and  advanced.  That  opin- 
ion gradually  declined,  upon  more  mature  reflection;  and  with- 
out citing  particular  cases,  it  may  now  be  safely  affirmed  that 
for  a  considerable  time  past  the  settled  law  has  been  that  in- 
terest is  recoverable  for  money  lent  and  advanced.  Is  there 
anything  particular  in  this  case  to  distinguish  it  from  the  gen- 
eral rule?  Fuller  has  charged  no  commissions.  I  think  he 
ought  not.  The  honorable  and  charitable  trust  he  had  under- 
taken forbade  such  a  charge.  It  may  be  said  he  would  have 
been  more  charitable  if  he  had  charged  no  interest.  True;  but 
he  was  -^nder  no  legal  obligation  to  do  so.  It  is  material  that 
the  subscribers  to  the  charity  seem  to  have  had  no  views  beyond 
the  maintenance  and  education  of  the  children.  They  did  not 
expect  that  there  would  be  more  than  enough  for  this.  The 
whole  subscription  amounted  to  four  hundred  and  eight  pounds 
fourteen  shillings  and  threepence.  It  was  left  to  the  discretion 
of  the  trustees  whether  to  invest  the  money  in  land  or  not. 
Now  if  it  had  remained  in  money  it  would  have  been  expended 
as  oooasion  required.  After  it  was  invested  in  land,  either  the 
object  of  charity  must  have  been  violated,  or  money  must  have 
been  borrowed  for  the  support  of  the  children.  If  Fuller  had 
borrowed,  he  must  have  paid  interest,  which  would  have  fallen 
on  the  trust  estate.  Now  where  is  the  difference  to  the  chil- 
dren, whether  interest  is  paid  to  Fuller  or  to  a  stranger  ?  There 
is  no  just  cause  of  complaint  because  the  jury  have  allowed  in* 
ierest; 
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2.  On  fha  second  point,  little  need  be  said.  The  plain  prin« 
oiples  of  justice  demand  that  a  trustee  who  has  acted  to  the 
best  of  his  judgment  ought  not  to  be  money  out  of  pocket. 
There  is  no  ground  for  saying  that  Fuller  wantonly  received 
bad  money.  We  know  that  during  the  war  of  the  revolution  it 
was  not  prudent  to  refuse  the  current  paper.  In  consideration 
of  this  it  is  provided  by  act  of  assembly  that  guardians  and 
trustees  shall  not  be  chargeable  with  losses  occasioned  by  the 
receipt  of  such  money.  And  if  there  was  no  act  of  assemblv  on 
the  subject,  I  should  not  hesitate  to  say  that  the  law  would  \>e 
the  same; 

3.  As  to  the  money  exx>ended  in  the  buildings  and  repairs. 
Fuller  would  have  acted  with  more  prudence  and  propriety  if 
he  had  informed  the  children,  when  they  came  of  age,  of  the 
exact  state  of  the  trust,  and  taken  their  advice  whether  to  keep 
the  place  any  longer,  or  sell  it  at  once,  and  thus  dose  the  busi- 
ness. If  he  had  laid  out  the  money  in  improper  buildings,  it 
would  be  but  reasonable  to  throw  part  of  the  expense  on  him. 
But  that  was  not  the  case.  He  made  no  other  than  plain  and 
solid  buildings,  very  necessary  for  the  land,  and  by  which  its 
value  has  been  greatly  increased.  It  is  certain  that  the  balance 
against  the  trust  estate  has  increased  very  much  since  the  chil- 
dren came  of  age;  and  this  increase  has  arisen  altogether  from 
those  buildings  and  the  interest  on  Fuller's  account.  But  on 
the  other  hand,  the  children  have  the  advantage  of  the  great 
rise  in  the  value  of  the  land.  If  it  appeared  that  Fuller  had 
intentionally  deceived  them  as  to  the  nature  of  their  rights,  or 
that  he  had  ever  formed  a  design  of  making  the  estate  his  own, 
to  their  prejudice,  it  would  be  proper  to  punish  him  by  striking 
from  his  account  the  expenditure  for  the  buildings;  but  that 
not  being  the  case,  it  is  reasonable  to  allow  it; 

4.  In  the  last  objection  to  the  verdict  there  is  weight.  Al- 
though we  do  not  exactly  know  in  what  manner  the  jury  stated 
the  account,  yet  there  is  sufficient  reason  to  suppose  that  in 
some  instances  they  allowed  charges  of  compound  interest. 
But  the  defendant's  counsel  having  consented  to  correct  all 
errors  of  that  kind,  there  is  no  occasion  for  a  new  ioial.  The 
court  reconunend  that  the  account  should  be  made  out  on  each 
side,  correcting  the  errors  of  compound  interest.  If  the  two 
accounts  thus  made  out  agree,  it  may  be  taken  for  granted  that 
the  calculation  is  right.  If  they  differ,  the  court  reserve  the 
right  of  deciding  between  them. 

On  the  whole  of  the  case,  the  court  think  there  is  no  cause 
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for  a  new  trial,  the  defendant  consenting  to  oorveot  ezxors  of 
compound  interest  tinder  their  direction. 
New  trial  refased. 


Wilt  v.  Franklin. 


ComrBTAKcs,  when  not  Fraudulent.— a  verdict  for  a  large  sum  of 
money  was  obtained  against  a  debtor;  and  on  the  evening  of  the  same 
day  he  conveyed  all  his  property  to  a  trustee  of  his  own  choice  for  the 
benefit  of  all  his  creditors.  The  tmstee  lived  at  a  distance  of  twenty* 
three  miles,  and  did  not  learn  of  the  deed  until  four  days  afterward, 
when  he  gave  his  assent.  The  debtor  continued  in  possession  of  the 
furniture  and  goods  the  next  day  and  part  of  the  following  day,  when 
they  were  levied  on  at  the  suit  of  a  creditor.  The  title  deeds  of  the 
real  estate  also  remained  in  the  possession  of  the  grantor  for  a  period 
of  nearly  two  months.  It  was  held  that  the  deed  waa  valid  and  took 
effect  from  its  execution. 

Selsction  op  Tbustes. — ^Where  there  is  no  bankrupt  act  existing,  a 
debtor  may  properly  select  his  own  tmstee,  and  such  tmstee  or  as- 
signee need  not  necessarily  be  one  of  the  creditors. 

fiCHEDULB  OF  Pbopebty  Ck>KVEYED.— The  want  of  a  schedule  of  prop- 
erty conveyed  by  a  general  assignment  for  the  benefit  of  creditors  is  a 
circumstance  proper  to  be  taken  into  oonaideration,  but  is  not  in  itself 
conclusive  evidence  of  fraud. 

Action  for  money  had  and  received,  tried,  under  the  general 
issae,  before  Yeateb,  J.,  at  nisi  prti£8,  Februaxy,  1807,  when  the 
jury  returned  a  special  yerdict,  in  substance  as  follows: 

In  an  action  on  the  case  instituted  in  the  supreme  court  of 
Pennsylvania,  by  Abraham  Wilt  against  Matthias  Keely,  the 
jury  gave  a  verdict  for  Wilt  in  the  sum  of  nine  thousand  and 
sixty-two  dollars  and  fifteen  cents,  at  about  four  o'clock  p.  m.  of 
Saturday,  the  third  of  March,  1804.  Shortly  afterward,  and 
on  the  same  day,  a  deed  of  bargain  and  sale  was  drawn  up, 
transferring  the  real  and  person^  estate  of  Keely  to  John  Bar- 
tholomew, and  on  the  night  of  that  day,  between  nine  and  ten 
o'clock  p.  M.,  the  deed  was  signed  by  Eeely  and  his  wife  in  the 
presence  of  two  witnesses,  and  immediately  thereafter  acknowl- 
edged before  Frederick  Wolbert,  Esq.  Bartholomew  was  not 
present  at  the  time  of  signing,  nor  had  he  any  previous  knowl- 
edge that  such  deed  was  to  be  executed;  but  resided  twenty- 
three  miles  distant,  and  heard  nothing  of  the  alleged  aa- 
signment  until  Wednesday,  the  sevenih  of  the  same  month, 
when  the  assignment,  together  with  a  letter  from  Eeely,  was 
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shown  to  him  by  a  messenger  sent  to  his  dwelling-house.  On 
reading  the  letter  and  assignment,  Bartholomew  said  that  he 
was  a  friend  of  Eeely's  family,  and  was  willing  to  oblige  him 
in  this  respect;  that  he  was  very  willing  to  serve,  but  that  his 
illness  would  prevent  his  going  to  the  city.  The  assignment 
was  not  given  to  the  messenger  to  be  delivered  to  Bartholomew 
until  the  evening  of  Tuesday,  the  sixth  of  March.  Bartholo- 
mew was  not  a  creditor  of  Keely,  nor  did  he  pay  any  money  to 
Keely  on  the  said  third  of  March,  or  at  any  time  afterward. 
No  possession  of  the  goods  or  lands,  books  or  writings  of 
Keely,  was  delivered  to  Bartholomew  on  the  third  of  March, 
or  at  any  time  afterward;  and  Eeely's  family  continued  to 
reside  in  his  dwelling-house  after  the  supposed  assignment,  and 
Eeely  retained  possession  of  his  goods  and  furniture  until 
Monday,  the  fifth  of  March.  On  the  last  mentioned  day  the 
sheriff  of  the  city  and  county  of  Philadelphia  levied  on  the 
goods  and  furniture  of  Eeely  at  the  suit  of  Peter  Berthon  and 
son.  On  the  seventh  of  March,  Keely  was  arrested  for  debt 
and  confined  in  prison.  On  the  tenth  of  March,  Bartholomew, 
by  authority  of  Eeely's  creditors,  assigned  the  premises  de- 
scribed in  the  deed  of  the  third  to  Thomas  Allibone  and  Caleb 
North,  who  afterward  assigned  to  the  defendant,  Walter 
Franklin.  The  execution  on  Wilt's  judgment  was  levied  upon 
two  messuages  of  Eeely,  the  title  deeds  of  which  were  not 
delivered  to  Bartholomew  at  any  time,  but  remained  under 
Keely's  control,  and  were  surrendered  into  the  court  of  com- 
mon pleas,  on  the  twenty-sixth  of  April,  1804.  None  of  the 
title  deeds  to  the  real  estate  belonging  to  Keely,  included  in 
the  deed  of  third  of  March,  were  ever  delivered  to  Bartholo- 
mew. If,  upon  the  whole  matter  the  law  be  with  the  plaintiff, 
the  jury  assess  the  damages  in  favor  of  the  plaintiff  in  the  sum 
of  two  thousand  and  thirty-seven  dollars  and  fifty-eight  cents, 
and  six  cents  costs;  if  with  the  defendant,  they  find  for  the  de- 
fendant. 

The  case  of  Berthon  v.  Kedy  was  agreed  to  be  argued  upon 
the  same  special  verdict,  with  the  additional  fact,  the  sheriff 
had,  under  the  seizure  found  by  the  verdict,  sold  the  goods  and 
paid  the  proceeds  into  court.  The  question  there  was  as  to 
Berthon's  right  to  the  money  in  court.  Both  cases  turned  upon 
the  validity  and  relation  of  the  deed  of  third  March,  1804,  by 
which  Keely  and  wife,  in  consideration  of  one  dollar,  bargained 
and  sold  his  whole  real  and  personal  estate  to  Bartholomew,  in 
trust  that  he  should  convert  the  same  into  money  by  public  oi 
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priyate  sale,  and  apply  tiie  proceeds,  after  deducting  costs,  to 
and  among  all  of  Eeel j^s  creditors  in  eqnal  proportions.  The 
deed  also  gave  power  to  assign  part  or  all  of  the  properly  to 
trustees,  to  be  designated  by  the  creditors,  for  the  same  pur- 
pose as  mentioned  in  the  assignment  to  Bartholomew;  but  did 
not  contain  or  refer  to  any  schedule  or  list  of  the  property 
assigned,  or  of  the  debtors  and  creditors. 

Phillips^  M.  Levy  and  2bd,  for  the  phuntiffs,  contended:  1. 
That  the  deed  of  third  Uarch,  1804,  was  void;  because  it  was 
intended  to  defeat  Wilt's  verdict,  and  by  stat.  13  Eliz.  c.  5,  deeds 
to  delay,  hinder  or  defraud  creditors  are  fraudulent  and  void: 
Cadogan  v.  Kennett,  Cowp.  484;  because  no  possession  was  de- 
livered to  the  grantee:  Turyne's  case,  3  Co.  80;  Hungerford  v. 
Earle.  2  Vern.  261;  Edwards  v.  Harden,  2  T.  B.  587;  WUson  v. 
Day,  2  Burr.  830;  Tarback  v.  Marhury^  2  Yem.  610;  because 
the  trustee  was  a  creditor  and  chosen  by  the  debtor:  Burd  v, 
FiJUsmm(ms,  4  Dall.  77;  Alderson  v.  Temple,  4  Burr  2240;  be- 
cause no  money  was  paid  by  the  grantee,  therefore  no  considera- 
tion sufficient  to  raise  a  use:  2  BL  Com.  330;  Monnington  v. 
Williams,  1  Vent.  108;  Stream  v.  Seyer,  1  Ld.  Baym.  Ill;  Sar- 
gent  v.  Beed,  2  Str.  1229;  because  there  was  no  schedule 
annexed:  Burd  v.  FUtsimmona;  and  no  time  is  limited  for  the 
execution  of  the  trust;  2.  If  the  deed  be  considered  valid  it 
must  take  effect  from  the  assent  of  the  grantee;  and  the  doc- 
trine of  relation  will  not  cany  the  operation  of  the  deed  back 
to  its  date  to  the  wrong  of  a  third  person:  Hall  v.  Casenove,  4 
East,  481. 

Bawle  and  IngersoU,  for  the  defendant.  An  assignment  for 
the  purpose  of  an  equal  distribution  among  the  creditors  of  an 
insolvent  debtor  is  favored  in  law.  Fraud  is  not  found  by  the 
verdict,  nor  is  it  to  be  presumed  from  the  facts  in  this  case; 
and  to  make  a  deed  fraudulent  within  13  Eliz.  there  must  be  an 
actual  mala  mens:  Chancellor  of  Oxford's  case,  10  Co.  56;  Tsyri' 
ham  V.  Mullens,  1  Mod.  119;  Bussel  v.  Hammond,  1  Atk.  15; 
Cadogan  v.  Kennett,  Cowp.  545.  The  delay,  urged  by  opposing 
counsel,  was  lawfully  produced  to  obtain  an  equal  distribution 
among  all  the  creditors:  HolbirdY.  Anderson,  5  T.  B.  235;  Nunn 
V.  WUsmore,  8  T.  B.  528;  Meux  v.  HoweU,  4  East,  1.  The  reg^ 
istry  acts  have  obviated  the  necessity  of  the  delivery  of  title 
deeds,  and  the  act  of  one  of  the  plaintiffs  prevented  a  delivery 
of  personal  property .  The  deed  expresses  a  consideration  of 
debts:  Nugent  v.  Oifford,  1  Atk.  463;  and  also  the  receipt  of 
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one  dollar,  and  no  aTerment  will  lie  against  that  which  is  ex- 
pressly affirmed  in  the  deed:  Shep.  Touch.  223.  The  want  of  a 
Bchedule  has  never  been  held  a  substantial  objection  to  a  deed. 
In  this  case,  where  the  deed  was  for  the  benefit  of  others,  an 
acceptance  bj  the  grantee  is  presumed  until  a  disagreement  is 
shown,  and  the  estate  was  out  of  the  grantor  eo  inslanti,  the 
execution  was  complete:  Thompson  t.  Leach^  2  Yent.  198;  1 
Show.  308. 

TiLOHMAN,  0.  J.  These  causes  come  before  the  court  on  a 
special  verdict  found  in  the  action  in  which  Wilt  is  the  plaintiff. 
In  the  action  by  Berthon  and  son,  it  is  agreed  that  it  shall  be 
decided  on  the  facts  found  in  the  verdict  in  Wilt's  suit. 

Two  points  were  made  by  the  counsel  for  the  plaintiff:  1. 
That,  under  the  circumstances  stated  in  the  verdict,  the  deed 

from  Matthias  Keely  to  John  Bartholomew  is  to  be  considered 

» 

as  fraudulent  and  void;  2.  That,  supposing  it  to  be  good,  it  had 
no  operation  till  the  seventh  March,  when  it  was  first  made 
known  to  Bartholomew,  and  received  his  assent. 

In  support  of  the  first  point,  it  was  contended  that  the  deed 
was  void  by  the  stat.  13  Eliz.  c.  5,  and  by  the  principles  of  the 
common  law;  because  it  was  made  with  an  intent  to  defeat  the 
action  of  Wilt,  who  had  obtained  a  verdict  against  Keely  the 
same  day  the  deed  was  executed;  because  it  was  not  attended 
with  delivery  of  possession  of  the  property  conveyed;  because  it 
vested  the  management  of  Keely's  whole  estate  in  a  trustee  of 
his  own  choosing;  because  there  was  no  schedule  of  the  prop- 
erty; and  because  no  money  was  paid  by  Bartholomew  to  Keely. 
I  will  consider  this  subject  under  two  points  of  view,  which  will 
include  the  different  positions  taken  by  the  plaintiff's  counsel: 

1.  What  was  the  intent  of  the  parties  ?  2.  In  what  manner 
had  their  intent  been  carried  into  effect? 

1.  As  to  Bartholomew,  the  grantee,  there  is  no  intimation  of 
his  having  entered  into  any  improper  collusion  with  Keely.  He 
knew  nothing  of  the  deed  till  after  its  execution,  and  it  does 
not  appear  that  he  was  any  way  interested  in  it.  The  manifest 
intent  of  Keely  was  to  prevent  Wilt  from  obtaining  any  prefer- 
ence by  his  judgment,  and  to  put  all  his  creditors,  without  ex- 
ception, on  an  equal  footing.  There  appears  to  be  nothing  im- 
moral or  unfair  in  such  an  attempt.  On  the  contrary,  it  is  the 
object  of  all  well-regulated  societies  where  commerce  flourishes 
to  obtain  an  equal  division  of  the  property  of  insolvent  traders. 
The  statute  of  13  Eliz.  c.  5  (the  provisions  of  which  go  no 
further  than  the  common  law  as  now  understood),  never  had  it 
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in  oontemplation  to  inyalidate  a  fair  transaction.     It  was  made 
to  avoid  fraudulent  conveyances  intended  for  the  purpose  of 
defeating,  hindering  or  delaying  creditors  of  their  just  debts. 
The  parties  to  such  conveyances  were  considered  as  criminal, 
and  subject  to  a  penalty,  to  be  recovered  by  action  of  debt  or 
information.     The  statute  is  declared  to  be  made  for  the  pur- 
pose of  avoiding  *' feigned,  covinous  and  fraudulent  convey* 
ances,  bonds,  suits,  judgments  and  executions,  which  were  de- 
vised and  contrived  of  malice,  to  the  end,  purpose  and  intent 
to  delay,  hinder  or  defraud  creditors  and  others  of  their  just 
and  lawful  actions,  suits,  debts,''  etc.    There  is  nothing  in  the 
statute  to  hinder  a  man  from  giving  a  preference  to  any  creditor 
he  pleases  before  or  even  after  an  action  brought  against  him. 
It  was  never  supposed  that  it  would  prevent  an  executor  from 
preferring  one  creditor  to  any  other  of  equal  degree  by  a  volun- 
tary confession  of  judgment,  although  the  creditor  who  brought 
the  first  suit  was  thus  entirely  defeated.    An  executor,  indeed, 
could  not  give  a  preference  to  a  debt  of  an  inferior  nature;  but 
that  was  because  he  would  thereby  be  guilty  of  a  devastavit,  a 
reason  which  does  not  apply  to  the  case  of  debtor  and  creditor 
who  are  both  living.    It  was  expressly  decided  in  Eolbird  v. 
Anderson,  6  T.  B.  236,  that  a  debtor  being  sued  to  judgment 
by  one  of  his  creditors,  might,  before  the  time  wh^n  execution 
could  be  taken  out,  prefer  another  creditor  by  a  volimtary  con- 
fession of  judgment,  by  virtue  of  which  an  execution  was  im- 
mediately sued  out  and  levied  on  the  goods  of  the  debtor.     In 
Nunn  and  Ladbrook  v.  WUsmore,  8  T.  B.  529,  530,  Lord  Ken- 
yon  declares  his  opinion  that,  **  putting  the  bankrupt  laws  out 
of  the  case,  a  debtor  may  assign  all  his  effects  for  the  benefit  of 
particular  creditors."    Now,  if  preferences  of  this  kind  are  law- 
ful, much  more  so  in  an  act  which  gives  a  preference  to  no 
creditor,  but  prevents  any  one  from  obtaining  a  preference,  and 
puts  all  on  an  equal  footing.   It  may  be  objected,  that  this  case 
comes  within  the  words  of  the  statute,  because  Wilt  has  been 
hindered,  delayed,  and,  in  part,  defeated  by  this  deed.    It  ia 
true  he  has  been  delayed  and  partly  defeated,  but  not  in  a 
fraudulent  manner.    We  must  give  the  statute  a  reasonable 
construction.    Wilt  would  have  been  delayed  and  partly  de- 
feated if,  inmiediately  after  the  commencement  of  his  suit,  Eeely 
had,  with  the  consent  all  his  other  creditors,  executed  a  deed  to 
trustees  of  the  creditors'  own  choice,  for  the  purpose  of  dispos* 
ing  of  his  estate,  and  dividing  the  proceeds  equally  among  them. 
But  I  imagine  no  one  would  contend  that  in  such  a  case  the 
conveyance  was  not  good. 
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For  the  reasons  which  I  have  given,  and  many  others  which 
might  be  given,  I  conclude  that  the  intent  of  Keely,  so  far  as  ii 
appears  by  the  verdict^  was  fair  and  lawful.  2.  Let  us  next 
consider  the  means  by  which  he  carried  his  purpose  into  effect. 
He  executed  a  conveyance  of  all  his  properly,  without  specify- 
ing it,  to  a  trustee  of  his  own  choosing,  with  power  to  the  said 
trustee  to  convey  part  or  the  whole  of  the  said  property  to  an- 
other trustee  or  trustees  under  the  control  and  direction  of  his 
creditors.  Keely  and  his  wife  immediately  acknowledged  the 
deed  before  a  judge  of  the  court  of  common  pleas  of  Phil* 
adelphia  county.  This  was  on  Saturday  night.  On  Mondaj 
following  he  confessed  judgment  to  Berthon  and  son,  who  im- 
mediately took  out  9kfi.fa.  and  levied  on  his  goods  still  remain* 
ing  in  his  possession.  On  Tuesday  night  the  deed  was  given  hj 
Keely  to  a  messenger  to  be  carried  next  morning  to  Bartholomew, 
who  lived  twenty-three  miles  off;  and  on  Wednesday  it  was  de- 
livered to  Bartholomew,  who  then  for  the  first  time  was  made 
acquainted  with  it  and  who  consented  to  act  as  trustee.  Bj 
the  execution  of  the  deed  Keely  irrevocably  parted  with  all 
power  over  his  estate.  And  it  is  to  be  remarked  that  the  tran- 
saction was  not  secret.  The  judge  who  took  the  acknowledg- 
ment must  have  been  privy  to  the  contents  of  the  deed,  because 
the  law  required  him  to  make  the  contents  known  to  Mrs.  Keely 
when  he  took  her  acknowledgment. 

As  the  counsel  for  the  plaintiff  relied  a  good  deal  on  the  case 
of  Bwrd  \.FiU8immon8etc,,  decided  in  the  high  court  of  errors 
and  api>eals  in  this  state  in  support  of  some  of  their  objections 
under  the  head  which  I  am  now  considering,  I  think  it  pro^r 
to  mention  that  the  point  decided  there  is  very  little  to  the  pres- 
ent purpose,  because  the  two  cases  are  essentially  different.  lu 
that  case  a  time  was  fixed  within  which  the  creditors  were  re- 
quired to  give  their  assent  to  all  the  conditions  of  the  deed. 
The  shares  of  those  who  did  not  express  their  assent  were  to  be 
paid  over  to  Mr.  McClenachan,  the  person  who  made  the  con- 
veyance and  who  was  notoriously  insolvent;  and  there  was  rea- 
son to  suppose  that  it  would  have  been  almost  impossible  for 
the  whole  of  the  creditors  to  receive  notice  of  the  deed  and 
signify  their  assent  within  the  limited  time.  The  authority  of 
that  case  goes  no  further  than  the  main  point  decided.  As  ta 
the  reasons  on  which  the  different  judges  founded  their  opinions 
they  were  various.  I  will  now  consider  the  particular  objections 
urged  by  the  plaintiff's  counsel  in  the  case  before  us:  1.  The 
trustee  was  chosen  by  the  debtor  himself.    Although  it  is  mosi 
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prudent  a&d  proper  to  oonsiilt  the  creditors  as  to  the  choice  of 
a  troBtee  when  it  can  be  done  without  great  inoonTenienoe,  jet 
where  there  is  no  bankrupt  law  existing  (which  is  our  present 
situation),  I  know  of  no  law  which  forbids  the  debtor  to  make 
the  choice  himself.  There  is  no  occasion  now  to  decide  whether 
under  certain  circumstances  the  choice  made  by  the  debtor 
would  not  be  condusiTe  proof  of  fraud;  as  where  the  trustee 
should  be  an  intimate  friend  or  near  relation  of  the  debtor, 
desperate  in  his  fortune  and  of  notoriously  bad  character.  No 
imputation  whatever  is  thrown  on  the  trustee  here;  and  it  is  of 
some  weight  that  the  deed  contained  an  opening  for  a  choice  to 
be  made  bj  the  creditors  which  in  fact  afterward  took  place. 
It  is  to  be  remarked,  too,  i^bat  had  Keelj  waited  to  consult  his 
creditors  after  Wilt  obtained  his  verdict,  the  judgment  would 
have  been  entered  and  the  preference  of  Wilt,  as  to  the  real 
estate,  been  established.  Under  the  bankrupt  system  in  Eng^ 
land  an  attempt  bj  an  insolvent  trader  to  throw  the  manage- 
ment of  his  affairs  into  the  hands  of  a  trustee  of  his  own  choice 
is  in  direct  violation  of  the  whole  spirit  and  system  of  the  laws, 
and  therefore  amounts  in  itself  to  an  act  of  bankruptcy.  Many 
cases  of  that  kind  were  cited;  but  they  are  inapplicable,  being 
founded  wholly  on  the  English  statute  law. 

2.  As  to  the  want  of  a  schedule.  It  is  very  desirable  that 
conveyances  of  property  should  be  accompanied  with  sched* 
ules.  They  are  a  great  convenience  to  creditors  and  a  check 
upon  fraud  in  the  debtor.  But  they  are  more  necessaiy  where 
part  of  a  man's  property  is  conveyed  to  particular  creditora, 
than  when  the  whole  is  conveyed  for  the  benefit  of  all;  and  I 
am  satisfied  that  many  conveyances  of  the  latter  description 
have  been  made  without  schedules,  and  proved  vexy  beneficial  to 
the  creditors.  The  want  of  a  schedule  is  a  circumstance  proper 
to  be  taken  into  consideration;  but  I  cannot  think  that  it  is  ia 
itself  conclusive  evidence  of  fraud. 

3.  The  next  objection  is  the  non-delivery  of  possession;  this 
applies  only  to  the  goods.  I  agree,  that  in  general,  the  con* 
tinuance  of  possession  in  the  grantor  is  one  of  the  strongest 
marks  of  fraud,  especially  if  such  possession  continues  a  con- 
siderable length  of  time.  I  agree,  too,  that  in  many  cases, 
possession  has  been  adjudged  to  make  a  conveyance  fraudulent, 
where  no  actual  fraud,  no  criminal  intent*  was  supposed  to 
exist.  Although  the  statute,  13  Eliz.,  as  I  mentioned  before, 
IB  bottomed  on  the  supposition  of  an  immoral  intention,  yet  it 
iias  been  adjudged  necessary  to  determine  that  certain  drouni* 
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stances,  which  in  their  nature  tend  to  deceive  and  injure  ored« 
itors,  shall  be  considered  as  sufficient  eyidenoe  of  fraud.  Such 
was  Tuoyn^a  case,  the  leading  case  on  possession,  where  the 
creditor  to  whom  a  general  conveyance  of  the  debtor's  whole 
property  was  made  in  satisfaction  of  a  just  debt  amounting  to 
more  than  the  whole  property,  suffered  the  debtor  to  retain  the 
possession,  to  use  the  property  as  his  own,  to  dispose  of  what 
he  pleased  of  it,  and  to  put  his  own  mark  on  the  sheep.  There 
is  no  searching  the  heart  of  man;  but  a  possession  of  this  kind 
tends  so  directly  to  deceive  the  world  that  it  was  fair  to  con- 
clude that  the  conveyance  in  Ikvyne^s  case  was  attended  with 
some  secret  trust  for  the  benefit  of  the  debtor.  Possession  is 
not  always  in  itself  conclusive  evidence  of  fraud,  but  it  is  open 
to  explanation.  In  the  case  before  us,  the  deed  was  executed 
late  on  Saturday  night.  Sunday  is  not  a  day  of  business.  The 
trustee  lived  twenty-three  miles  off.  On  Monday,  the  goods  of 
the  debtor  were  levied  on  by  Berthon  and  son.  Being  in  custody 
of  the  law,  the  necessity  of  a  delivery  to  the  trustee  was  less 
urgent.  Indeed  I  do  not  see  how  a  delivery  could  then  have 
been  made.  All  that  could  be  done,  was  to  inform  the  trustee 
what  the  goods  were;  and  that  they  had  been  taken  in  execu- 
tion. Under  these  circumstances,  I  think  the  non-delivexy  of 
possession  is  sufficiently  accounted  for. 

4.  The  last  objection,  to  the  validity  of  the  deed,  is  that  no 
money  was  paid  by  the  grantee.  I  do  not  think  this  objection 
can  be  supported.  The  bargainee  undertakes  to  pay  the.  whole 
proceeds  of  the  estate  to  the  creditors  of  the  bargainor,  for  his 
benefit.  But  independent  of  that,  as  the  objection  is  merely 
technical,  and  applies  only  to  the  form  of  the  conveyance,  it  is 
answered  by  the  opinion  of  Anderson,  justice,  in  Smiih  v.  Lane, 
1  Leon.  170,  and  of  the  whole  court  in  Fisher  v.  SmUh,  Moore, 
569,  that  if  a  consideration  of  money  is  expressed  in  a  deed  of 
bargain  and  sale,  there  shall  be  no  averment  or  evidence 
received  to  the  contrary.  I  adopt  this  principle  so  far  as  to 
support  the  formal  part  of  the  conveyance,  to  go  farther,  is  not 
necessary. 

Having  thus  considered  the  principal  objections  to  the  deed, 
my  opinion  on  the  whole  is,  that  it  is  valid.  It  only  remains  to 
determine  at  what  time  it  took  effect;  whether  on  its  execution, 
or  on  the  Wednesday  following,  when  the  assent  of  the  grantee 
was  expressly  given.  This  does  not  appear  to  me  to  be  a  point 
of  much  difficulty.  The  plaintiff's  counsel  concede,  that  where 
the  deed  is  for  the  benefit  of  the  grantee,  it  is  reasonable  thai 
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his  assent  should  be  presumed.  They  were  right  in  this  con- 
cession. I  think  it  reasonable  to  make  the  same  presumption, 
where  the  grantee  is  required  by  the  deed  to  do  an  act  useful  to 
his  neighbor,  and  not  injurious  to  himself.  This  presumption 
is  liable  to  be  rebutted  by  showing  an  express  dissent.  A  man 
cannot  be  forced  to  accept  a  conyeyanoe  against  his  will.  But, 
in  the  present  instance,  the  presumption  is  confirmed  by  the 
assent  of  the  grantee,  the  moment  he  was  infoimed  of  the  con- 
veyance. I  am,  therefore,  of  opinion  that  it  took  effect  from 
the  execution  on  Saturday  night;  of  course,  it  is  not  subject  to 
the  lien  of  the  judgment  of  the  plaintiff  Wilt. 

Upon  the  whole  of  the  special  verdict,  my  opinion  is  in  favor 
of  the  defendant. 

Ybatbs,  J.  If  the  assignment  made  by  Matthias  Eeely  to  John 
Bartholomew,  in  trust  for  all  his  creditors,  ''in  just  and  equal 
proportions  according  to  their  respective  demands,  without  any 
preference  or  advantage  to  one  more  than  another,''  can  be  sus- 
tained at  law,  to  take  effect  from  its  date,  the  necessaiy  conse- 
quence will  be  that  judgment  must  be  entered  for  the  defend- 
ant; because  the  assignment  is  prior,  in  point  of  date,  to  the 
judgments  under  which  the  plaintiffs  severally  claim.  But  the 
assignment  is  attempted  to  be  impeached  on  several  grounds, 
which  I  shall  separately  consider. 

1.  It  has  been  objected  that  there  is  no  good  consideration 
to  give  validity  to  ti[ie  assignment,  the  jury  having  found  that 
no  money  was  paid  by  the  trustee  to  Keely.  The  instrument 
recites  that  "Keely  owed,  and  was  justly  indebted,  unto  divers 
persons  in  divers  sums  of  money,  but  being  incapable  to  pay 
off  and  discharge  the  same  to  their  full  amount,  was  neverthe- 
less desirous,  so  far  as  lay  in  his  power,  that  they  should  be 
satisfied  in  just  and  ratable  proportions,  according  to  their 
respective  demands;"  and  that  in  consideration  as  well  of  the 
premises  as  of  seven  shillings  and  six  pence,  in  hand  paid  by 
the  said  J.  B.,  the  receipt  whereof  was  thereby  acknowledged, 
did  grant,  etc.  In  reason  and  sound  sense,  money  honestly 
due  from  the  party  assigning  is  equivalent  to  money  paid  down; 
and  we  have  Lord  Hardwicke's  authority  that  it  is  a  good  con- 
sideration: 1  Atk.  463,  464.  Other  judges  have  adopted  the 
same  doctrine,  and  have  said,  8  T.  B.  529,  ''that  in  deciding 
questions  of  this  kind,  the  courts  have  always  disavowed  in- 
quiring, whether  or  not  the  consideration  be  equivalent;  they 
will  not  weigh  it  in  very  nice  scales  if  it  be  an  honest  transac- 
tion."   Yery  small  considerations  have  been  holden  sufficient 
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to  give  yaliditj  to  a  deed.  Besides,  the  assignment  expressed 
that  seyen  shillings  and  six  pence  was  paid  by  the  trustee. 
This  is  sufScient  to  raise  an  use  under  the  statute;  and  though 
it  is  inserted  in  the  special  verdict  that  no  money  was  paid,  it 
is  clearly  settled.  Dyer  90;  Shep.  Touch.  222,  223,  that  there 
can  be  no  averment  against  the  consideration  contained  in  a 
deed  sc  as  to  effect  its  binding  force;  and  consequently  it  is  not 
susceptible  of  proof 

2.  It  has  been  urged  that  the  assignment  took  no  effect  until 
the  seventh  March,  when  Bartholomew  assented  thereto,  and 
therefore  the  judgments,  entered  on  the  fifth  March,  have  their 
full  operation.  To  this  it  is  answered,  that  the  assent,  of  the 
party  that  takes,  is  implied  in  all  conveyances,  by  intendment 
of  law,  till  the  oontrazy  appears;  and  that  this  is  as  strong 
as  the  expression  of  the  party.  StabU  praesumptio  donee 
prohetur  in  contrarium:  2  Vent.  202.  This  doctrine  has  been 
asserted  by  Yentris,  justice,  in  his  elaborate  argument  in  the 
much  disputed  case  of  Thompson  v.  Ijeach,  2  Vent.  198;  1  Show. 
296;  3  Lev.  284,  which  commenced  in  the  common  pleas,  was 
afterward  carried  by  writ  of  error  into  the  king's  bench,  3  Mod. 
296,  and  was  finally  determined  in  the  house  of  lords,  upon  the 
reasons  contained  in  the  argument  of  Yentris;  so  that  his 
opinion  finally  prevailed:  1  Show.  Par.  Ca.  160.  In  Meux  and 
others  qui  tarn  v.  Howell  and  Allee,  4  East,  9,  Lawrence,  J.,  asks 
the  plaintiffs'  counsel  these  questions  during  their  argument: 
"  May  not  a  person  indebted  to  several,  without  the  imputation 
of  fraud,  confess  a  judgment  to  a  trustee,  to  enable  him  to  take 
all  his  prox>erty  for  the  benefit  of  all  his  creditors  equally?  Does 
not  a  court  of  equity  act  upon  the  same  principle,  in  the  distri- 
bution of  assets?  And  why  should  there  be  a  previous  consent 
of  the  cesluis  que  trusty  if  they  consent  afterward  ?  "  The  fact, 
moreover,  is,  that  here  was  an  acceptance  of  the  trust,  in  a 
reasonable  time  after  it  was  created.  The  trustee  lived  twenty- 
three  miles  from  Eeely.  The  assignment  was  executed  on  Sat- 
urday night  of  the  third  March,  at  ten  o'clock.  On  Monday , 
the  fifth,  the  goods  and  furniture  were  levied  on  by  the  sherifl 
at  the  suit  of  Peter  Berthon  and  son.  On  Wednesday  the  sev- 
enth, Bartholomew  accepted  the  trust,  and  on  the  tenth,  pur- 
suant to  a  provision  contained  in  the  deed,  he  assigned  the  same 
to  Thomas  Allibone  and  Caleb  North,  who  had  been  elected  by 
the  creditors.  On  legal  principles,  therefore,  the  acceptance 
will  refer  back  to  the  execution  of  the  deed,  andfonn  one  traauh 
action,  done  at  the  same  time. 
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3.  It  ifl  objected  that  Bartholomew  was  no  creditor,  nor 
elected  by  the  creditors  in  general  to  take  the  assignment.  I  do 
not  see  how  his  not  being  a  creditor  can  detract  from  the  Ta- 
liditj  of  the  instrument.  If,  indeed,  the  assignee  had  been  in* 
aolTCDty  or  was  incompetent  to  the  execution  of  the  trust,  it 
would  afford  strong  evidence  of  meditated  fraud:  but  neither  of 
these  facts  is  found  by  the  special  verdict;  and  they  cannot  be 
presumed.  Besides,  this  assignment  contained  a  proviso,  that 
Bartholomew  should  **  grant  and  assign  the  premises,  or  any 
part  thereof  with  the  appurtenances,  to  one  or  more  trustees, 
under  the  control  and  direction  of  the  creditors."  And  it  is 
found  by  the  special  verdict,  that  in  pursuance  thereof,  the  said 
John  Bartholomew  assigned  the  premises  to  Thomas  Allibone 
and  Caleb  North,  on  the  tenth  March  f oUowing,  who  had  been 
authorized  by  a  meeting  of  the  creditors  to  take  the  said  assign- 
ment. This  brings  the  case  within  the  law  maxim,  omnia  roHr 
habUio  reiroirahUur  et  mandalo  aequiparatvr. 

4u  It  has  been  insisted  that  no  time  has  been  limited  within 
which  the  execution  of  the  trust  should  be  completed.  The 
words  of  the  assignment  as  to  this  point  are,  **  that  the  trustee 
shall  forthwith  take  possession  and  seisin  of  the  premises,  and 
within  such  convenient  time  as  to  him  shall  seem  meet,  by 
public  or  private  sale,  for  the  best  price  that  can  be  procured, 
convert  all  and  signular,  the  estate,  real,  personal,  and  mixed, 
into  money,  and  shall,  as  soon  as  possible,  collect  all  and  singular 
the  debts  and  sums  of  money  above  assigned,  and,  after  deduct- 
ing the  costs  and  charges  of  the  trust,  shall  pay  and  apply  all 
the  moneys  arising  therefrom,"  etc.  The  force  of  the  objection 
is  greatly  taken  off,  by  the  provisions  of  the  act  of  twenty-second 
of  January,  1774:  1  St.  Laws,  690.  The  commissioners  ap- 
pointed by  the  courts  of  common  pleas,  have  sufficient  powers 
to  oblige  the  trustees  and  assignees  of  insolvent  debtors  to 
execute  their  trusts,  and  can  prevent  all  unreasonable  delays. 
Where  the  estate  of  a  person  who  has  failed  in  trade,  is  scat- 
tered and  dispersed  in  different  places,  it  is  next  to  an  impossi- 
bility to  fix  a  period  of  time  within  which  all  his  accounts  can 
reasonably  be  expected  to  be  adjusted,  and  in  the  cases  of 
debtors  discharged  under  the  insolvent  acts,  no  period  is  ever 
fixed  within  which  the  assignees  shall  dose  their  trusts. 

6.  It  has  been  further  insisted  that  the  goods  of  Eeely,  and 
his  real  estate  and  the  title  deeds  did  not  pass  into  the  hands  of 
the  assignee,  and  that  the  debtor's  continuance  in  possession  is 
%  mark  of  trust,  if  not  of  fraud.    I  agree  the  general  rule  to  be. 


April,  1809.]  Wilt  v.  Fbankun.  486 

that  in  the  transfer  of  chattela,  2.  T.  B.  694;  2  Bro.  Chan.  Ca. 
660,  unless  possession  accompanies  and  follows  an  absolute 
deed,  it  is  fraudulent  and  void  as  to  creditors;  and  that  the 
Tender's  continuing  in  possession  is  inconsistent  with  such  deed. 
Yet  there  are  cases  where,  though  possession  was  not  delivered 
at  the  time  the  conveyance  was  not  held  to  be  fraudulent.  To 
form  a  correct  judgment  on  this  head,  we  must  distinctly  mark 
the  different  events,  as  they  occurred  in  the  order  of  time.  On 
the  third  of  March  the  assignment  was  executed  and  acknowl- 
edged between  nine  and  ten  o'clock  at  night,  Bartholomew  not 
being  present.  This  was  on  Saturday.  The  goods  and  furni- 
ture of  Eeely  remained  in  his  possession  the  residue  of  thai 
uight,  and  until  Monday  morning,  when  the  sheriff  levied  on 
them  at  the  suit  of  Peter  Berthon  and  son.  On  Tuesday,  the 
sixth,  the  assignment  was  sent  on  to  Bartholomew,  who  accepted 
it  on  the  next  day;  and  on  the  same  day  Eeely  was  imprisoned 
for  debt.  On  the  tenth  of  March  Bartholomew  assigned  to 
North  and  Allibone,  in  pursuance  of  the  requisition  of  the  gen* 
eral  creditors.  An  execution  in  the  house  would  prevent  the 
assignee  from  taking  possession  of  any  part  of  the  property  on 
Monday;  and  it  would  be  straining  matters  very  hard  to  sup- 
pose that  Keely  obtained  any  false  credit  by  the  goods  and  fur- 
niture continuing  in  the  house  as  usual,  the  small  remnant  of 
Saturday  and  the  whole  of  Sunday.  It  is  not  found  that  he 
either  bought  or  sold,  or  in  any  way  dealt  during  that  interval; 
nor  that  the  title  deeds  of  his  real  estate  were  fraudulently 
withheld  from  his  assignee.  It  has  been  resolved  that  not 
taking  possession  is  only  evidence  of  fraud,  1  Burr.  484,  and 
like  other  equivocal  facts  may  be  explained  by  circumstances. 
As  to  the  title  deeds  being  retained  by  Keely,  this  circumstance 
would  have  the  same  effect  here,  as  it  possibly  might  in  England, 
where  they  have  no  general  statute  for  the  registry  of  deeds, 
and  it  has  been  determined  at  nisi  priuB  at  Beading  in  May, 
1792,  between  Evana,  executor  of  Evans  v.  Jones  et  ux,  adminis-> 
trators  of  Nicholas,  that  it  was  not  necessary  that  mortgagees 
should  have  possession  of  the  title  papers. 

G.  Lastly,  it  has  been  objected  that  no  schedule  acoompanied 
the  assignment.  Much  stress  has  been  placed  on  the  decision 
of  the  case  of  Burd,  plaintiff  in  error,  v.  FUtsimmons  eJ  oZ.,  in 
the  high  court  of  errors  and  appeals:  4  DalL  76.  As  I  under* 
stand  that  case,  the  majority  of  the  judges  determined  the  as- 
signment of  Mr.  McClenachan  to  be  invalid  on  several  grounds, 
but  chiefly,  as  I  apprehend,  on  this,  that  under  the  terms  of 
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the  deed  a  trust  resulted  to  the  debtor  himself  for  the  propor- 
tiouB  of  all  such  creditors  as  should  not  agree  in  writing  to  ac* 
cept  thereof,  within  the  period  of  nine  months  from  the  date. 
The  creditors  were  widely  dispersed,  many  of  them  were  beyond 
sea,  and  the  assignees  were  not  provided  with  the  means  of  exe- 
cuting the  trust  reposed  in  them.  It  is  true,  two  of  my  brothers 
were  of  opinion  that  there  should  have  been  a  schedule  annexed, 
designating  the  creditors,  or  explanatory  of  the  debts  and  prop- 
erty. But  with  all  due  deference,  I  would  observe  that  I  can 
find  no  positive  rule  of  law  or  commercial  usage  which  imperi- 
ously demands  a  schedule  of  creditors  or  property  to  confer  a 
validity  on  a  general  assignment.  I  can  find  no  such  precedent 
in  the  books,  nor  have  any  such  occurred  to  me  while  at  the 
bar  or  on  the  bench.  I  admit  that  such  a  list  may  contribute 
to  facilitate  the  labors  of  the  assignee;  but  the  question  now  is 
whether  it  be  essentially  necessaxy.  If  the  books  of  the  debtor 
have  been  well  kept,  they  would  afford  much  better  sources  of 
information  than  any  schedule;  if  ill  kept,  no  man  of  extensive 
dealings  can  possibly  know  the  true  state  of  his  accounts  with 
individuals.  In  most  cases  the  demands  of  creditors  on  the 
spot  can  be  ascertained  by  convening  them  together.  It  can- 
not be  denied  that  this  assignment  was  made  for  the  express 
purpose  of  preventing  a  preference  to  the  plaintiffs  in  these 
suits;  or,  in  other  phrase,  of  putting  the  creditors  in  general  on 
one  common  footing,  without  any  kind  of  priority.  That  this 
was  an  immoral  act,  will  not  be  asserted.  Was  it  then  illegal, 
and  prohibited  by  the  words  and  spirit  of  the  statute  13  Eliz. 
c.  5? 

That  act  as  well  as  the  statute  27  Eliz.  c.  4,  is  in  a£Srmance 
of  the  common  law,  whose  principles  and  rules  as  they  are  now 
universally  known  and  understood,  would,  according  to  Lord 
Mansfield,  Cowp.  434,  have  attained  every  end  proposed  by 
those  statutes.  The  question  in  eveiy  case  is,  whether  the  act 
done  is  a  honafde  transaction ;  or  whether  it  is  a  trick  and  con- 
trivance to  defeat  creditors.  The  plaintiff's  counsel  have  urged 
that  this  assignment  was  made  "  to  the  end,  purpose  and  in- 
tent to  delay,  hinder  or  defraud  creditors  or  others  of  their  just 
and  lawful  actions,"  etc.  But  Lord  G.  J.  Ellenborough  has 
doclared  in  Meiix  qui  tarn.  v.  Howell ^  '*  that  it  is  not  every  feoff- 
ment, judgment,  etc.,  which  will  have  the  effect  of  delaying  or 
hindering  creditors  of  their  debts,  that  is,  therefore,  fraudulent 
within  the  statute.  For  such  is  the  effect  pro  tanio  of  every  as- 
signment that  can  be  made  by  one  who  has  creditors.    Eveij 
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assignment  of  a  man's  property,  howeyer  good  and  honest  the 
consideration,  must  diminish  the  fund  out  of  which  satisfaction 
is  to  be  made  to  his  creditors.  But  the  feofiment,  judgment, 
etc.,  must  be  devised  of  malice,  fraud  or  the  like,  to  bring  it 
within  the  statute."  Were  there,  then,  in  the  words  of  the 
statute,  "malice,  fraud,  covin,  collusion,  or  guile,"  in  the 
present  instance,  "to  the  intent  to  delay,  hinder,  or  defraud 
creditors,  not  only  to  the  let  or  hindrance  of  the  due  course 
and  execution  of  law  and  justice,  -but  also  to  the  overthrow  of 
all  true  and  plain  dealing?''  The  trust  is  in  express  words, 
"  for  the  use  of  all  the  creditors  in  just  and  equal  proportions, 
according  to  their  respective  demands,  without  any  preference 
or  advantage  to  one  more  than  another."  In  every  civilized 
couAtiy  in  Europe,  it  has  been  anxiously  attempted  to  effect  an 
equal  distribution  of  the  property  of  insolvent  persons.  In 
Great  Britain  it  is  said  by  Lord  Mansfield,  1  Burr.  476,  that 
the  whole  bankrupt  law  has  two  main  objects  in  view,  to  wit, 
the  management  of  the  bankrupt's  estate,  and  an  equal  dis- 
tribution among  his  creditors.  Such  was  the  spirit  of  the  sys- 
tem of  bankruptcy  of  the  United  States  under  their  act  of  April, 
1800;  and  suchi  was  the  spirit  of  the  laws  of  this  state,  passed 
anterior  to  the  adoption  of  the  constitution  of  the  United  States. 
I  cannot  bring  myself  to  believe  that  a  conformity  to  such  laws 
can  be  denominated  either  an  actual  or  legal  fraud,  and  shall 
conclude  with  the  strong  expressions  of  Orose,  J.,  in  Msux  v. 
Howell,  before  cited:  "Here  there  is  nothing  like  a  fraud;  and 
it  makes  one  shudder  to  think  that  persons  who  appear,  like 
the  defendant,  to  have  acted  most  honestly,  should  have  been 
in  any  hazard  of  being  subjected  to  punishment  for  having  en- 
deavored to  procure  an  equal  distribution  of  his  property 
amongst  all  his  creditors." 

My  opinion  is,  that  judgment  should  be  entered  for  the  de- 
fendant in  both  suits. 

BRACKENBmoE,  J.,  delivered  a  dissenting  opinion. 

Judgment  for  defendant. 

This  case  was  referred  to  by  Gibson,  C.  J.,  in  eJTIwiqf  v.  Eho  da,  6 
Watts,  345,  where  he  says:  '*No  case  has  carried  the  doctrine  farther  ex- 
cept )ViU  V.  FrankUn,  and  had  the  point  there  been  want  of  intennediate 
doll  very  instead  of  want  of  intermediate  assent  it  wonld  probably  have 
produced  a  different  result."  In  Eyriek  v.  Hetriek,  13  Pa.  St  494,  it  is  cited 
t.)  sbow  that  a  trustee  is  presumed  to  have  accepted  the  instrument  creating 
tlic  trust  until  the  fact  be  disproved.  From  the  frequency  of  the  citation 
of  this  case  on  the  subject  of  fraudulent  conveyances  it  is  easily  seen  how 
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important  a  case  it  is  on  this  subject  Thus  Bump  in  his  work  on  Frand- 
nlent  Conveyances  cites  it  no  less  than  eleven  times.  At  page  21,  he  says: 
"A  preference  or  an  assignment  for  the  benefit  of  creditors  may  be  made 
lor  the  express  purpose  of  defeating  an  execution.  The  creditor  may  be 
ba£9ed  or  even  eventually  loee  his  debft»  but  there  is  no  obstade  inUrpo&dA 
between  him  and  any  property  which  belong  to  the  debtor.** 


SHAFfER  V.  KumSB. 


AmasMXiiT  or  Damages  in  Slandeb.— Where  entire  damages  are  aa» 
seased  upon  several  counts  in  an  action  of  slander,  one  of  whiish  is  bad, 
the  judgment  will  be  reversed  and  a  venire  de  novo  awarded. 

What  Wobds  abb  not  AcnoNABLE.— Saying  of  a  man  *<he  has  sworn 
false,"  is  not  actionable,  the  ooUoquium  being  of  an  extra-judicial  affi- 
davit before  a  justice  of  the  peace;  nor  are  the  words  helped  by  an 
innuendo  of  peijury. 

Wbit  of  error  from  the  common  pleas  of  Berks  coontrjr. 
Einizer,  the  plaintiff  below,  brought  an  action  of  slander  against 
Shaffer;  the  declaration  contained  four  counts:  1.  That  Shaffer,, 
maliciously  contriving  and  intending  to  bring  plaintiff  within 
the  laws  enacted  for  the  punishment  of  perjury,  falsely  pub- 
lished concerning  the  testimony  plaintiff  had  given  in  an  action 
before  a  justice  of  the  peace  empowered  to  administer  an  oath^ 
these  defamatory  words:  "  He  has  sworn  false."  2.  This  count 
was  the  same  as  the  first  except  that  the  words  were  laid,  ''You 
have  sworn  false."  8.  That  Eintzer,  on  the  application  of  Shaf- 
fer, did  declare  on  oath  before  a  justice  of  the  peace  having 
authority  to  administer  an  oath,  that  he  had  not  relinquished  a 
certain  wager  before  that  time  made;  nevertheless,  Shaffer,  in- 
tending to  scandalize  plaintiff,  falsely  and  maliciously  spoke  and 
published  concerning  said  oath  the  following  false  and  defam- 
atory words :  ' '  He  has  sworn  false,"  with  an  innuendo  that  plaint- 
iff had  committed  perjury.  4.  This  count  followed  the  form  of 
the  third,  laying  the  words  in  the  second  person.  The  juiy 
found  a  general  verdict  for  the  plaintiff  and  assessed  entire 
damages.  The  general  errors  were  assigned  and  the  question 
was  whether  the  declaration  contained  any  cause  of  action. 

Evans  and  IngersoU^  for  the  plaintiff  in  error,  contended  that 
in  the  action  mentioned  in  the  first  and  second  counts,  Kintzer 
was  a  party,  and  an  oath  could  not  be  lawfully  administered 
to  him.  The  words  in  the  third  and  fourth  count  are  not 
^tionable;  **  you  have  sworn  false,"  being  the  same  as  ''a  for- 
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Bwom  man/'  which  do  not  import  peijory:  8  Bum.  Just.  229; 
8  Inst.  166;  Oore  t.  Moorton,  Gro.  Eliz.  905;  Stanhope  ▼.  BlUh, 
4  Bep.  15  a;  HoU  v.  Scholefidd,  6  T.  B.  694;  and  they  were 
spoken  of  an  extra-judicial  affidavit  wherein  perjury  could  not 
be  committed:  2  Hawk.,  lib.  1,  c.  69,  sec.  4;  4  Bl.  Com.  186. 
The  judgment  must  be  rcTcrsed  if  one  count  be  found  bad,  as 
the  damages  are  entire. 

Frater  urged  that  the  only  doubt  could  be  as  to  the  coOo- 
quium  in  the  third  and  fourth  counts;  the  doctrine  of  mUiori 
MTMU,  contended  for  by  the  plaintiff  having  been  long  exploded: 
Bull.  N.  P.  4;  Beawyr  v.  IMes,  2  Wils.  800.  That  the  party 
himself  swore,  is  no  objection:  Colome^s  case,  Cro.  Jao.  204. 
That  it  is  slanderous  to  charge  a  flu^n  with  being  forsworn 
before  a  justice  of  the  peace  is  recognized  in  Owmeth  t.  Derry, 
8  Lev.  166;  Ward  ▼.  Clark,  2  Johnson,  10.  The  innuendo, 
however,  imputes  perjuiy,  which  must  be  taken  as  true  after 
verdict:  Sue  v.  Mitchell,  2  DaU.  68  (1  Am.  Dec.  258). 

TiLomcAN,  0.  J.,  after  reviewing  the  facts  as  above  set  forth, 
proceeded.  The  objection  to  these  counts  is,  that  it  is  not 
alleged  that  any  cause  was  depending  before  the  justice,  in  the 
course  of  which  the  oath  was  administered.  On  the  contrary, 
it  would  seem  that  no  cause  was  depending,  but  that  the 
plaintiff  took  the  oath  voluntarily  at  the  request  of  the  defend- 
ant. In  order  to  constitute  perjury  there  must  be  a  ''lawful 
oath  administered  in  some  judicial  proceeding/'  False  swear- 
ing  in  a  voluntaiy  affidavit,  made  before  a  justice  of  the  peace^ 
before  whom  no  cause  is  depending,  is  not  perjury;  nor  can  it 
be  punished  by  indictment,  although  it  is  a  very  immoral  and 
disgraceful  action.  With  regard  to  words  which  will  support 
an  action  of  slander,  I  take  the  rule  to  be  as  laid  down  by 
De  Grey,  G.  J.,  in  the  case  of  Onslow y.  Home,  in  the  year  1771, 
which  is  an  authority  in  this  court.  They  must  contain  an 
express  imputation, ''  of  some  crime  liable  to  punishment,  some 
capital  offense,  or  other  infamous  crime  or  misdemeanor."  This 
rule  is  recognized  and  approved  by  the  court  of  king's  bench, 
in  Edit  V.  Scholefield  (1796),  in  which  it  was  held  that  it  was  not 
actionable  to  say  that  a  man  had  ''forsworn  himself,'-  meaning 
that  he  had  committed  perjury.  But  it  has  been  urged,  by  the 
counsel  of  the  defendant  in  error,  that  the  defect  in  the  words 
is  cured  by  the  innuendo  of  perjury,  which  the  jury  have  found 
io  be  true.  It  is  the  office  of  an  innuendo  to  elucidate  the 
words  by  connecting  them  with  the  subject  to  which  they  refer, 
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and  aTerring  a  meaning  not  inconsistent  with  or  contradictory* 
to  them;  but  it  cannot  alter  the  nature  of  the  words.  If  it 
say  of  B.  that  he  cut  down  and  carried  away  one  of  his  trees, 
innuendo  that  B.  committed  felony,  this  will  not  make  the 
words  actionable,  because  they  do  not  in  their  nature  import  it 
felony.  The  case  of  Eue  v.  MitcheU,  2  Dall.  68  (1  Am.  Dec. 
258),  was  cited  and  relied  on  by  the  counsel  for  the  defendant 
in  error.  In  that  case  the  words  were,  "  you  have  taken  a  false 
oath  before  Squire  Bush,"  meaning  that  the  plaintiff  had  com- 
mitted perjury  in  an  oath  taken  by  him  before  William  Bush, 
one  of  the  justices,  etc.,  in  a  cause  before  him  depending. 
The  court  were  of  opinion  that  the  action  might  be  supported, 
and  laid  considerable  stress  on  the  innuendo,  which  the  jury 
had  found  to  be  true.  There  is  this  remarkable  difference  be- 
tween that  case  and  the  one  before  us,  that  there  the  innuendo 
expressly  asserted  that  the  oath  was  taken  in  a  cause  depending 
before  the  justice;  but  in  this  case  the  innuendo  contains  no 
such  averment.  Besides  the  third  and  fourth  counts  of  the 
declaration,  in  the  present  case,  describe  the  proceeding  before 
the  justice  in  such  a  manner  as  to  make  it  appear  that  no  cause 
was  depending;  and  if  the  innuendo  contradicted  it,  it  is  of  no 
avail.  I  think  the  case  of  Rue  v.  MitcheU  extended  the  e£Scaoy 
of  an  innuendo  far  enough;  rather  farther  than  any  former 
case  had  done;  and  I  am  not  for  going  beyond  it.  If  in- 
nuendos  can  alter  the  meaning  of  words,  they  may  be  employed 
to  very  mischieyous  purposes.  A  man  may  be  made  responsi- 
ble not  for  what  he  said,  but  for  what  other  persons  may 
suppose  he  intended  to  say. 

I  am  of  opinion,  on  the  whole,  that  the  judgment  in  this  case 
must  be  reversed,  because  the  words  charged  in  the  third  and 
fourth  counts  are  not  actionable. 

Ybatbs,  J.,  concurred.   . 

BBAGKSNBmos,  J.  lu  the  case  of  Busy.  MUcheU^ "  it  appeared 
on  the  trial  of  the  cause  that  the  oath  in  question  was  volun- 
tarily taken  by  the  plaintiff,  in  order  to  satisfy  the  defendant 
upon  a  controverted  fact  involved  in  the  suit."  The  voluntari- 
ness spoken  of  here  is  not  of  a  nature  with  that  which  is  prop- 
erly called  a  voluntary  oath;  for  there  was  a  suit  depending  be- 
fore the  justice,  and  of  which  he  had  jurisdiction. 

The  jurisdiction  of  the  justice  in  civil  matters  not  being  of 
common  law  origin,  but  taken  from  the  civil  law,  where  the 
judge  determines  the  fact  as  well  as  the  law,  it  has  not  been  the 
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underBtanding,  under  the  acts  establishing  his  jurisdiction,  that 
he  is  bound  by  every  rule  of  common  law  evidence,  but  that  he 
may  exercise,  and  it  has  been  the  usage  to  exercise,  a  chanceiy 
power  in  purging  the  conscience  by  admitting  an  oath  on  the 
part  of  tJie  plaintiff  in  support  of  his  demand,  or  an  answer 
upon  oath  on  the  part  of  the  defendant.  And  even  in  courts 
of  justice  and  before  a  jury,  if  a  party  plaintiff  or  defendant 
waives  the  strict  rule  in  regard  to  testimony,  and  offers  to  leave 
a  matter  to  the  oath  of  his  adversary,  I  do  not  know  that  the 
court  could  reject  it,  the  party  called  upon  being  willing  to 
make  the  oath.  For  it  is  a  renunciation,  by  the  party,  of  a 
right  which  the  law  has  introduced  for  his  sake.  Yet  such 
could  not  be  called  a  voluntaiy  oath;  for  though  the  court  or 
justice  before  whom  it  is  taken  could  not  impose  it,  yet  it  is  im- 
posed  by  the  allegation  which  the  oath  is  admitted  to  repel. 
Such  was  the  occasion  of  the  oath  in  the  case  of  Bue  v.  MUohell, 
and  it  was  legally  administered.  Perjury  was  both  imputable 
and  punishable  in  such  a  case.  Law  wager  still  exists  in  our 
law;  and  under  certain  forms  of  action  the  defendant  at  this 
day,  in  courts  of  justice,  would  have  his  privilege  to  repel,  on 
his  own  oath  and  that  of  others,  the  allegation  of  the  plaintiff. 
These  oaths,  though  in  a  certain  sense  voluntary,  would  not  be 
extrajudicial. 

An  oath  administered  by  a  justice  where  he  has  no  jurisdic- 
tion, cannot  be  distinguished  from  an  oath  administered  by  one 
not  a  justice;  for  the  proceeding  of  any  tribunal  of  a  civil  na- 
ture must  be  founded  on  the  plaint  of  a  party;  and  where  this 
tribunal  proceeds  without  plaint,  or  entertains  a  plaint  over 
which  it  has  no  cognizance,  there  is,  in  contemplation  of  law, 
no  proceeding  before  it;  and  an  oath  taken  in  such  a  case  is 
extrajudicial.  A  justice  has  no  jurisdiction  even  on  plaint 
made,  where  the  jurisdiction  is  not  given  by  positive  statute,  or 
where  it  is  ezcludjad  by  those  principles  which  exclude  the  juris- 
diction of  every  judicial  forum;  as  where  cognizance  of  the 
plaint  is  against  public  policy  or  general  convenience.  Where 
a  matter  actually  exists  in  dispute,  and,  superseding  all  neces- 
sity of  process,  it  is  agreed  to  be  referred  to  the  oath  of  a  party, 
on  a  certain  particular,  the  oath  will  not  be  extrajudicial,  pro- 
vided the  matter  in  dispute  be  of  such  a  nature  as  is  within  the 
cognizance  of  the  justice;  for  it  is  an  agreement  of  the  parties 
to  terminate  the  controversy  in  this  way.  I  will  not  say  that, 
even  if  the  justice  had  not  cognizance  of  the  matter  on  the 
ground  of  cause  of  action,  from  the  subject  of  the  controversy, 
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or  from  the  quantum  of  the  demand,  an  oath  on  such  an  agree* 
ment  might  not  be  administered  to  the  parties,  or  to  a  witneai 
offered  by  them,  and  agreed  upon  to  be  admitted;  as  in  the  case 
of  a  wager  respecting  an  election,  or  the  defect  or  infirmify  of  a 
third  person.  No  prosecution  would  lie  on  an  allegation  of 
perjury  in  such  a  case;  nor  would  an  action  of  slander  lie  for 
an  imputation  of  perjury  in  such  a  case.  The  law  throws  it  en* 
tirely  out  of  its  protection,  and  can  take  no  notice  of  it  unless 
as  a  misdemeanor  in  the  officer  who  administers.  The  law  takes 
no  notice,  says  Blaokstone  in  his  Oommentaries,  of  any  perjuxy 
but  such  as  is  committed  in  some  court  of  justice  having  power 
to  administer  an  oath;  or  before  some  magistrate  or  proper  offi- 
cer invested  with  similar  authority,  in  some  proceeding  relative 
to  a  civil  suit  or  a  criminal  prosecution.  For  it  esteems  all  other 
oaths  unnecessary  at  least,  and  therefore  will  not  punish  the 
breach  of  them.  For  which  reason  it  is  much  to  be  questioned 
how  far  any  magistrate  is  justifiable  in  taking  a  voluntary  affi- 
davit in  any  extrajudicial  matter,  as  is  now  too  frequent  upon 
every  petty  occasion,  since  it  is  more  than  possible  that  by  such 
idle  oaths  a  man  may  frequently,  in  faro  consdeniicSf  incur  the 
guilt,  and  at  the  same  time  evade  the  temporal  penalties  of  per- 
jury:  4  Bl.  Com.  137.  And  Coke,  in  his  Institutes,  lays  it  down 
as  has  been  quoted,  that  where  the  court  has  no  authority  to 
hold  plea  of  the  cause,  it  is  coram  nonjudice:  8  Inst«  166,  cites 
Bract,  lib.  4,  fo.  180. 

To  apply  these  principles  to  the  case  before  the  court.  The 
words  laid  to  be  spoken  are  "  that  he  swore  falsely.''  These 
words  do  not,  of  themselves,  necessarily  import  a  charge  of  per- 
jury, or  any  indictable  offense.  **  Perjury  is  a  crime  committed 
when  a  lawful  oath  is  administered  by  any  that  hath  authority,  to 
any  person  in  any  judicial  proceeding,  who  sweareth  absolutely 
and  falsely  in  a  matter  material  to  the  issue  or  cause  in  ques- 
tion, by  their  own  act,  or  by  the  subordination  of  others." 
3  Inst.  164.  ''  If  a  man  calleth  another  a  perjured  man,  he 
may  have  his  action  upon  the  case,  because  it  must  be  intended 
contrary  to  his  oath  in  a  judicial  proceeding;  but  for  calling  him 
a  forsworn  man,  no  action  doth  lie,  because  the  forswearing  may 
be  extrajudicial:''  8  Inst.  164.  And  to  say  generally  that  a  man 
hath  forsworn  himself,  is  not  actionable;  because  he  may  be 
forsworn  in  common  conversation,  or  it  may  be  an  expression 
of  mere  passion  and  anger:  4  Co.  16  b;  nor  shall  it  be  intended 
to  be  referred  to  a  case  where  perjury  may  be  committed. 

It  may  be  said,  that  after  a  verdict,  it  shall  be  taken  to  have 
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been  in  evidence,  that  the  oath,  which  was  spoken  of  by  the 
defendant,  and  said  to  have  been  sworn  falsely,  had  been  taken 
in  the  course  of  a  judicial  proceeding,  and  legally  administered, 
but  the  introdnctozy  aYerment,a8  well  as  the  colloquium^  showed 
that  the  supposed  defamatory  words  were  applied  to  a  mere 
Toluntary  oath,  extrajudicially  and  illegally  taken.  So  that  it 
appears  to  me,  the  errors  assigned  in  this  oaose  are  supported, 
and  warrant  a  rcTersal  of  the  judgment. 

Judgment  reversed. 

Counsel  for  defendant  then  moTed  for  a  vennre  de  fuwo,  as 
two  of  the  counts  were  good;  and  relied  upon  Ora/ni  t.  AMlf 
Doug.  731. 

TiLOHMAN,  0.  J.  I  believe  there  is  a  lateoase  in  which  avenire 
de  novo  was  refused  in  slander;  but  I  see  no  reason  for  the  dis- 
tinction. The  case  in  Douglas  is  good  law  and  good  sense, 
and  I  am  willing  to  abide  by  it. 

Venire  de  novo  awarded. 


See  the  case  of  ScpkkuY.  BeecOe^  cmte,  191,  whereasimUardeoiBioiiii 


Garbioues  V.  COXE. 

[1  BonoR,  MS.] 

When  Bisk  Begins.— Upon  an  iiurannce  "at  and  from**  a  foreign  port 
the  risk  commences  ae  soon  as  the  vessel  has  been  saf  elymooied  twenty- 
four  bonis  after  her  arrival  at  port. 

Seaworthiness. — Upon  an  insurance  ''at  and  from"  a  warranty  of  sea- 
worthiness mnst  be  referred  to  the  commencement  of  the  risk;  and  if 
between  that  time  and  the  time  of  sailing  she  becomes  unfit  for  sea, 
without  the  fault  of  the  insured,  and  is  afterwards  lost  by  ihe  perils 
of  the  sea»  the  insured  can  recover. 
Pebil  within  Poucy.— a  leak  occasioned  by  rats»  without  the  neglect 
of  the  captain,  is  a  peril  within  the  policy. 

Action  on  a  policy  of  insurance  for  six  hundred  dollars  upon 
the  brig  Mallevilley  valued  at  two  thousand  dollars,  at  and  from 
Gape  Fran9oi8  to  Philadelphia.  The  pohcy  was  executed  on 
the  eleventh  December,  1801,  and  contained  the  following 
clause:  "If  the  above  vessel,  after  a  regular  survey,  should  be 
condemned  for  being  unsound  or  rotten,  the  underwriters  shaU 
not  be  bound  to  pay  their  subscriptions  upon  this  policy.'' 

The  following  facts  appeared  upon  the  trial  at  nm  priua  be- 
fore Chief  Justice  Tilghxnan.    The  brig  arrived  at  Gape  Franfoit 
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October  12,  1801,  and  sailed  ux)on  the  voyage  insured  on  the 
tenth  Noyember,  1801;  on  the  following  day,  without  any  bad 
weather,  sprung  a  leak;  in  consequence  of  which  she  put  back, 
and  arrived  at  Cape  Fran9oiB  on  the  fifteenth.  Her  cargo  was 
then  removed  and  a  survey  ordered.  The  surveyors  reported 
that  the  sides  were  in  bad  condition  from  stem  to  stem,  and  the 
ribs  and  timbers  so  eaten,  by  rats  as  to  be  unfit  to  hold  the  nails 
for  replacing  the  planks.  Repairs  to  the  extent  of  six  hundred 
dollars  were  thought  necessary  by  the  surveyors  who,  however, 
recommended  a  second  survey  before  the  repairs  were  ordered. 
As  the  result  of  the  second  survey,  the  surveyors  reported  that 
the  plank*  and  timbers  were  very  inferior,  and  the  brig  in  such 
a  state,  that  the  necessary  repairs  would  exceed  her  value  when 
repaired;  and  recommended  that  the  vessel  be  condemned  and 
sold  at  auction  for  the  benefit  of  those  concerned.  The  sale 
was  thereupon  ordered,  at  which  the  brig  produced  two  hundred 
and  forty-two  dollars  and  fifty  cents. 

The  deposition  of  one  of  the  surveyors  was  read,  from  which 
it  appeared  that  at  the  first  survey  the  leak  was  not  discovered; 
that  on  the  second  survey  they  discovered  eight  timbers  so  much 
rat-eaten  as  not  to  hold  the  nails  to  replace  the  planks;  but  that 
from  their  general  state  they  were  not  so  defective,  except  from 
being  eaten  by  rats,  as  to  render  her  unfit  for  sea;  that  he  was 
of  opinion  the  leak  was  caused  by  the  rats,  and  not  from  any 
rottenness;  that  the  rats  could  not  have  gnawed  to  the  degree 
found  after  the  vessel  left  the  cape,  or  in  less  than  three  or  four 
weeks,  and  from  the  appearance  of  the  holes  and  nests  the  rats 
must  have  been  there  longer  than  that  time;  that  she  was  not 
seaworthy  at  the  time  of  the  second  survey,  nor  when  she  left  the 
cape;  that  it  would  have  cost  two  thousand  dollars  to  make  the 
repairs  at  the  cape. 

From  other  testimony  it  appeared  that  the  vessel  was  after- 
wards seen  at  Havanna,  when  her  bottom  was  sound,  though 
the  sheathing  was  worm-eaten;  that  she  there  received  no  other 
repairs  than  a  new  sheathing,  which  cost  four  hundred  and  fifty 
dollars,  and  then  took  a  cargo  of  molasses  in  safety  to  Phila- 
delphia. 

The  defendant's  counsel  rested  their  case,  these  points  having 
been  raised.  The  vessel  was  proved  not  to  have  been  seaworthy 
at  the  time  of  sailing  from  Cape  Francois,  at  which  time  the 
warranty  of  seaworthiness  applied;  or  that  the  unseaworthiness 
at  that  time  being  proved,  the  assured  must  show  her  seaworthy 
when  the  risk  commenced;  2.  That  the  survey  and  oondemna* 
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tion  ivere  a  bar  under  the  special  memorandum;  3.  That  the 
eating  by  the  rats  was  not  a  peril  within  the  policy. 

The  chief  justice  charged  the  jury;  1.  That  the  insurance  com- 
menced as  soon  as  the  vessel  had  been  safely  moored  twenty- 
four  hours  at  Cape  Francois;  and  that  the  implied  warranty  of 
seaworthiness  must  be  referred  to  the  same  time.  If  between 
the  commencement  of  the  insurance  and  the  sailing  of  the  vessel 
she  became  unfit  for  sea  without  the  fault  of  the  plaintiff,  and 
was  afterward  lost  by  the  perils  of  the  sea,  the  plidntiff  was  en- 
titled to  recover;  2.  With  regard  to  the  construction  of  the 
policy,  unless  the  survey  showed  that  she  was  unsound  or  rotten 
he  did  not  think  the  plaintiff  was  barred  of  recovery  by  force  of 
the  policy  only.  As  for  instance,  a  vessel  might  be  so  disabled 
as  not  to  be  worth  repairing  in  consequence  of  sudden  accidents, 
such  as  loss  of  masts,  breaking  of  her  timbers  by  accident,  with- 
out any  decay  of  the  wood.  As  to  unsoundness  by  decay,  it  might 
be  very  reasonable  to  agree  that  the  survey  should  be  sufficient 
evidence  of  the  state  of  the  vessel  at  the  commencement  of  the 
risk,  but  such  agreement  would  be  veiy  absurd  if  applied  to 
injuries  arising  from  sudden  accidents  and  the  like.  If  the  sur- 
vey should  say  she  was  unsound  and  no  more,  the  plaintiff 
would  be  barred.  But  if  the  whole  survey  taken  together  showed 
a  defect  arising  from  an  accident,  and  not  from  decay,  he  thought 
the  case  would  be  different,  and  that  the  plaintiff  wotdd  not  be 
barred.  Upon  the  last  point,  supposing  the  leak  to  have  been 
occasioned  by  the  eating  of  rats,  he  was  of  opinion  that  it  was  a 
risk  within  the  policy. 

The  jury  found  for  the  plaintiff,  seven  hundred  and  twenlgr- 
one  dollars  damages. 

Burd  and  Levy^  on  behalf  of  the  defendant  moved  for  an  order 
to  show  cause  why  a  new  trial  should  not  be  granted  on  the 
ground  of  misdirection  to  the  jury,  and  that  the  verdict  was 
against  evidence.  In  support  of  the  motion  they  contended  that 
the  implied  warranty  of  seaworthiness  was  coeval  not  with  the 
risk  but  with  the  time  of  sailing,  as  it  was  then  that  it  was  ma- 
terial the  warranty  should  be  true.  The  agreement  is  that  every- 
thing is  in  the  condition  in  which  it  ought  to  be,  Park,  220,  and 
of  course  when  it  ought  to  be.  Lord  Kenyon  held  that  under 
the  words  ''  at  and  from  "  in  a  policy  it  is  sufficient  if  the  vessel 
be  seaworthy  at  the  time  of  sailing,  Forbes  v.  WxUon^  Park  229; 
and  if  sufficient,  it  must  also  be  material.  So  also  per  Lord 
llansfield:  Eden  v.  Parkinson^  Doug.  708;  SchooUbred  v.  SuU^ 
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Park,  229  a.  The  jury  were  wrong,  moreoTer,  as  the  facts  rai8« 
a  strong  presumption  that  the  yessel  was  not  seaworthy  at  the 
time  the  risk  commenced;  and  the  proof  of  seaworthiness  is  on 
the  plaintiff:  Park  221;  Marsh.  865;  2.  The  sorvejors  reported 
that  the  brig  could  not  be  repaired  for  her  full  yalue  when  re- 
paired, which  certainly  proves  unsoundness:  1  Yalin.  657;  1 
Emerig.  583;  3.  Peril  of  the  sea  are  such  as  human  prudence 
cannot  guard  against:  Park  61;  Marsh.  416;  and  if  through 
laches  and  negligence  a  loss  arise  it  must  fall  on  the  party  in 
fault,  not  on  the  insurer:  Poth.  on  Ins.  66,  sec.  64;  2  Yalin.  79, 
art.  28.  The  eating  by  rats  has  been  held  chargeable  to  the 
captain's  neglect:  Dale  y.  HvU^  1  Wils.  281;  Jones  on  Bail,  104; 
Abb.  on  Ship.  159;  Marsh.  157;  Emerig.  377. 

EaUowdL  and  IngersoU,  for  the  plaintiff.  The  risk  commenced 
twenty-four  hours  after  the  yessel  arriyed  at  the  cape,  and  the 
jury  haye  found  that  she  was  then  seaworthy.  Counsel  for  de- 
fendant  mako  no  distinction  between  policies ''at  and  from" 
and  **  from;''  it  is  only  in  the  latter  that  seaworthiness  at  the 
time  of  sailing  has  been  held  sufficient.  The  case  of  Mills  frig- 
ate is  decisiye  in  our  fayor:  Park  228;  2.  The  suryey  and  con* 
demnation  did  not  proceed  upon  the  rottenness  and  unsound- 
ness of  the  yessel,  and  therefore  the  case  is  not  within  the  mem- 
orandum; defendant  must  bring  his  case  within  the  yery  words 
of  the  clause:  Walaonv.  In8.  Co.  N.A.  2W.  0.  0. 152;  8.  A  leak 
is  a  peril  insured  against,  and  that  it  was  caused  by  rats  does 
not  alter  the  case,  as  the  liability  of  yessels  to  their  depredation 
is  well  known,  and  the  preyention  of  their  entiy  into  them  im* 
possible. 

By  Oourt,  Tilohiian,  0.  J.  In  this  cause,  as  in  many  others, 
we  feel  the  loss  of  our  brother  Smith.  As  the  cause  was  tried 
before  me,  it  was  not  my  intention  to  giye  any  opinion,  but  in 
case  of  necessity.  It  has  now  become  necessary.  I  shall  only 
say,  howeyer,  on  the  points  of  law,  that  I  have  found  no  reason 
to  alter  the  opinion  delivered  on  the  trial;  and  in  that  opinion 
Judge  Brackenridge  concurs  with  me.  The  law  being  settled, 
the  merits  of  the  case  rest  on  the  facts,  whether  the  yessel  was 
in  proper  condition  at  the  time  the  injury  from  the  rats  took 
place,  and  whether  the  injury  took  place  before  or  after  the 
commencement  of  the  risk  insured  against,  and  without  the 
neglect  of  the  captain.  To  these  points  the  parties  gaye  yeiy 
litUe  evidence  on  the  trial;  nor  did  their  attention  seem  to  have 
been  turned  toward  them.    All  the  proof  made  by  the  plaintiff 
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'J  was  that  the  vessel  performed  her  outward  voyage  in  good  time; 

3  but  as  to  her  condition,  or  the  condition  of  her  cargo,  there 

was  no  evidence.  It  appears  that  there  are  several  more  actions 
depending  on  the  same  policy;  and,  now  that  it  is  understood 

>  on  what  points  the  cause  turns,  it  may  be  expected  that  the 

merits  will  be  more  fully  investigated.  The  court  are  of  opinion 

-  that  it  will  be  most  conducive  to  justice  to  hold  the  present  case 
:  under  advisement  till  a  trial  is  had  in  one  of  the  other  actions. 

If  the  jury  find  again  for  the  plaintifT,  there  will  be  no  reason 
for  a  new  trial  in  this  case;  but,  if  a  verdict  shall  be  given  for 
the  defendant,  it  will  be  proper  to  grant  a  new  trial,  unless 
the  parties  themselves  agree  on  some  other  arrangement. 

Yeatss,  J.,  being  related  to  one  of  the  parties,  took  no  pari 
in  the  cause,  but  expressed  himself  as  satisfied  with  the  opinion 
of  the  court. 


GoiiMGNWEALTH  V.  DUANX. 

[1  Bmnsf ,  601.] 

CBDflKAL  PnosECunoN  Babbed  by  8TATUTB.^Wh6re  a  statote  di- 
rected "that  from  and  after  the  pasaiiig  of  the  act  no  person  shall  be 
subjedt  to  prosecation  by  indictment"  for  an  offenae  therein  mentioned; 
it  was  held  that  this  was  a  bar  to  a  prosecntion  for  that  offense,  com- 
menoed  and  prosecuted  to  conviction  before  the  passing  of  the  statute, 
but  in  which  no  judgment  had  been  pronounced. 

iHrnonoEST  for  libel  of  the  late  governor,  McEean,  in  his 
official  capacity.  The  defendant  was  conyicted  at  nisi  priua, 
before  Yeates,  J.,  and  his  counsel  moved,  in  arrest  of  judgment, 
that  the  indictment  did  not  charge  the  libel  to  be  false.  A 
second  argument  on  this  question  was  directed,  it  being  under- 
stood that  the  court  was  divided  in  opinion;  but  upon  calling 
the  case  it  was  suggested  that  a  recent  act  of  assembly  had  put 
an  end  to  the  prosecution,  and  the  court,  thereupon,  ordered 
an  argument  upon  this  point  before  the  merits  should  be  dis- 
cussed. 

The  act  referred  to  is  entitled  '*  An  Act  concerning  libels,'' 
and  was  passed  March  16, 1809.    It  is  as  follows: 

Sec.  1.  Be  it  enacted,  etc.,  that  from  and  after  the  passing  of 
this  act  no  person  shall  be  subject  to  prosecution  by  indictment, 
in  any  of  the  courts  of  the  commonwealth,  for  the  publication 
of  papers  examining  the  proceedings  of  the  legislature  or  any 
branch  of  government,  or  for  investigating  the  official  conduct 
of  officers  or  men  in  a  public  capacity. 
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Seo.  2.  That  in  all  actions  or  criminal  prosecutions  of  a  libel 
the  defendant  may  plead  the  truth  thereof  in  justification,  or 
give  the  same  in  evidence;  and  if  anj  prosecution  by  indict- 
ment, or  any  action  be  instituted  against  any  person  or  persons 
contrary  to  the  true  intent  and  meaning  of  this  act,  the  de- 
fendant or  defendants  in  such  action  for  indictment  may  plead 
this  act  in  bar,  or  give  the  same  in  CTidence  on  the  plea  of  not 
guilty.  ProTided,  that  this  act  shall  be  and  continue  in  force 
for  the  term  of  three  years,  and  from  thence  to  the  end  of  the 
next  session  of  the  legislature. 

Bush  and  Ebpkinson^  for  the  defendant,  contended  that  the 
act  terminated  all  prosecutions  heretofore  commenced  for  libels 
upon  men  in  their  official  capacity.  The  goyemmeut  alone  is 
interested  in  criminal  prosecutions,  and  it  may  put  an  end  to 
them  at  any  stage  of  the  proceedings.  The  word  prosecution ' 
in  the  act  relates  to  the  whole  series  of  proceedings,  from  the 
commencement  of  the  suit  to  sentence.  Judgment  is  a  stage 
of  the  prosecution  future  to  us;  the  word  shaU  protects  the 
defendant.  The  law,  moreover,  has  repealed  the  offense  for 
publishing  libels  against  officers  as  such,  and  when  a  statute 
creating  an  offense  is  repealed  all  proceedings  under  it  fall:  1 
H.  H.  P.  0.  238,  291;  1  Hawk.  P.  C.  b.  1,  c.  40,  sec.  10; 
United  States  y.  Passmore,  4  Dall.  878.  No  one  can  be  punished 
under  the  statute  unless  there  is  a  saving  clause:  Miller's  case, 
1 W.  Bl.  451;  IT.  S.  Laws,  204.  If  the  first  section  puts  an 
end  to  the  prosecution  nothing  in  the  second  should  sustain  it, 
for  the  whole  act  must  stand.  The  question  is:  Is  the  defend- 
ant subject  to  a  prosecution  by  indictment?  Does  it  hang  over 
him  ?    If  it  does  the  law  is  violated. 

Levy  and  IngersoU,  for  the  commonwealth,  urged  that  this  act 
was  unconstitutional,  that  it  was  opposed  to  the  first  and 
seventh  sections  of  the  ninth  article  of  the  constitution,  which 
were  intended,  the  one  as  a  security  to  reputation,  the  other  as 
a  regulation  of  the  means  for  its  protection.  To  the  argument 
that  the  act  is  retrospective,  the  case  of  Colder  v.  BuU^  3  Dall. 
897,  may  be  replied,  where  it  was  said  that  if  it  is  possible  so  to 
construe  a  law  as  to  prevent  this  effect  it  is  the  duty  of  courts 
to  dc  it.  The  first  section  does  not  repeal  the  offense;  it  merely 
provides  a  rule  for  the  future.  The  second  section  is  confined 
to  prosecutions  instituted  contrary  to  the  true  intent  and  mean- 
ing of  the  a2t;  and  how  can  a  prosecution  be  instituted  against 
the  spirit  of  the  act  unless  it  be  commenced  afterward? 


April,  1809.]         COMMONWKALTH  V.  DUANE.  499 

TiiiQHiZAN,  C.  J.  This  is  an  iDdictment  for  a  libel  against  the 
late  governor,  McKean,  in  his  official  capacity.  The  defendant 
was  convicted,  and  moved  in  arrest  of  judgment.  In  this  situa- 
tion, the  act  concerning  libels  was  passed;  the  object  of  which 
is  to  take  away  the  prosecution  by  indictment  in  cases  of  this 
nature.  The  question  now  to  be  decided  is,  whether  the  court 
can  proceed  to  give  judgment  on  the  indictment.  The  counsel 
for  the  commonwealth  have  raised  an  objection  to  this  law,  on 
the  ground  of  its  being  a  violation  of  the  ninth  article  of  the 
constitution.  Although  tiieir  argument  was  rather  faintly  urged, 
it  is  proper  to  take  notice  of  it.  By  the  first  sectioft  of  the 
ninth  article  it  is  declared  that  all  men  have  a  right  of  acquir- 
ing, possessing  and  protecting  property  and  reputation;  and  it 
is  supposed  that  the  protection  of  reputation  will  be  less  perfect 
when  the  punishment  of  libels  by  indictment  is  taken  away. 
It  may  be  so;  and  I  fear  it  will  be  so.  But  it  is  sufficient  to 
remark  that  the  civil  remedy  by  action  is  still  left  unimpaired; 
and  that  the  proceeding  by  indictment  is  not  the  right  of  the 
injured  party,  but  of  the  public.  The  seventh  section  of  the 
same  article  provides  that,  in  prosecutions  for  the  publication 
of  papers  investigating  the  official  conduct  of  officers,  or  men  in 
a  public  capacity,  the  truth  may  be  given  in  evidence.  This, 
say  the  counsel  for  the  commonwealth,  shows  that  it  was  under- 
stood that  there  should  be  no  prosecutions  by  indictment.  I 
think  it  only  shows  that,  at  the  time  of  the  framing  of  the  con- 
stitution, such  prosecutions  were  lawful,  and  there  was  no 
reason  to  suppose  that  it  might  not  continue  to  be  lawful;  but 
there  is  no  ground  for  drawing  an  inference  that  the  constitu- 
tion intended  to  provide  for  the  continuance  of  such  prosecu- 
tions forever.  It  was  intended  to  protect  the  defendant  by  per- 
mitting him,  when  prosecuted,  to  give  the  truth  in  evidence; 
but  there  is  no  intimation  that  it  should  be  unlawful  for  the 
legislature  to  take  away  the  prosecution  altogether. 

I  will  now  consider  the  act  of  assembly.  The  first  section 
enacts  that  "  from  and  after  the  passing  of  the  act,  no  person 
shall  be  subject  to  prosecution  by  indictment  in  any  of  the 
courts  of  this  commonwealth  for  the  publication  of  papers  in- 
vestigating the  official  conduct  of  officers,  or  men  in  a  public 
capacity."  The  prosecution  by  indictment  is  the  only  criminal 
prosecution  of  such  offenses  known  to  our  law;  because  the 
proceeding  by  information  is  forbidden  by  our  constitution. 
When,  therefore,  it  is  said  that  a  man  shall  not  be  subject  to 
prosecution  by  indictment,  it  is  saying  that  he  shall  not  bedaub* 
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]ect  to  muj  tvnmmml  proBeoation.  Now  what  is  a  prosecution  f 
It  is  the  wh<de  proceeding,  including  the  judgment  In  the 
case  before  us,,  the  judgment,  the  most  material  part  of  the 
proaecution^  xemains  to  be  given.  Can  the  court  pronounce 
judgment  and  inflict  punishment  when  the  law  declares  that 
the  defendant  shall  not  be  subject  to  prosecution  t  I  do  not 
see  how  they  can. 

But  it  is  contended  by  the  counsel  for  the  prosecution,  that 
although  it  mi^t  be  improper  to  pronounce  judgment,  if  the 
matter  rested  on  the  first  section  of  the  law;  yet  taking  into 
considetatioin  the  second  section,  it  will  appear  on  the  whole, 
that  there  was  no  intent  to  give  relief  in  case  of  prosecutions 
oommeiieed  belore  the  pamnng  of  the  law.  It  is  necessary, 
therefore,  to  eTamiiia  the  second  section;  for  it  is  true,  that  in 
eonBtming  any  part  of  a  law  the  whole  must  be  considered;  the 
different  parts  reflect  light  on  each  other;  and  if  possible,  such 
a  eonstrootion  is  to  be  made  as  will  ayoid  any  contradiction  or 
inconsistettey.  That  part  of  the  section  which  is  material  to  the 
present  pmrpoae,  declares,  that  '*if  any  prosecution  by  indict- 
ment be  instituted  against  any  person,  contrary  to  the  true 
intent  and  meaning  of  this  aet,  Oke  defendant  in  such  indict- 
ment may  plead  this  act  in  bar,  or  give  the  same  in  evidence  on 
the  plea  of  not  guilty."  It  appears  then,  that  the  first  section 
dedaiee  the  law,  and  the  second  section  provides  the  mode  by 
which,  in  certain  cases,  the  defendant  shall  avail  himself  of  that 
law.  The  mode  of  thus  availing  himself,  is  confined  to  indict- 
ments which  have  not  been  tried;  and  I  incline  to  think, 
although  I  give  no  decided  opinion,  that  it  is  confined  to  prose- 
cutions commenced  after  the  passing  of  the  law.  For,  without 
entering  into  a  critical  examination  of  the  meaning  of  the  word 
institute,  in  common  parlance,  when  applied  to  legal  jMOceed- 
ings,  it  signifies  the  commencement  of  the  proceeding.  When 
we  talk  of  instituting  an  action,  we  understand  biinging  an 
action.  Supposing  then,  that  this  is  the  meaning  of  the  word, 
which  is  giving  the  greatest  possible  weight  to  the  argument 
for  the  conmionwealth,  how  will  the  matter  stand  f  It  will 
hardly  be  contended  that  the  affirmative  words  in  the  second 
section,  confine  the  defendant  to  the  mode  of  defense  pointed 
out  in  that  section,  if  the  first  section  entities  him  to  other 
modes  of  defense.  For  instance,  if  a  prosecution  is  commenced 
after  the  passing  of  the  law,  for  a  matter  which  on  the  face  of 
the  indictment  is  a  libel  against  a  man  in  his  official  capacity, 
ihe^defendant  may  surely  take  advantage  of  this  act,  by  motion 
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in  arrest  of  jadgmenty  although  he  neither  pleaded  it  in  bar, 
nor  gave  it  in  eyidence  on  the  plea  of  not  guilty.  I  conclude, 
therefore,  that  there  is  no  contradiction  or  inconsistency  in 
giving  to  the  second  section  the  construction  contended  for  the 
commonwealth;  and  at  the  same  time  allowing  the  first  section 
to  operate  in  its  full  extent.  If  the  legislature  intended  thai 
the  proceedings  should  be  continued  on  indictments  already 
commenced,  they  ought  to  have  said  so  expressly.  This  law  is 
not  drawn  as  clearly  as  it  might  have  been.  If  the  same  ex* 
pressions  had  been  used,  as  applied  to  a  civil  action,  I  should 
have  thought  myself  warranted  in  giving  it  a  different  construc- 
tion, because  then  it  would  have  operated  in  a  retrospective 
manner,  so  as  to  take  away  from  a  citizen  a  vested  right.  But 
there  is  a  wide  difference  between  a  civil  and  a  criminal  action. 
In  the  latter,  the  commonwealth  only  relinquisbes  its  own  right 
of  inflicting  punishment.  In  nothing  is  the  common  law, 
which  we  have  inherited  from  our  ancestors,  more  conspicuous, 
than  in  its  mild  and  merciful  intendments,  toward  those  who 
are  the  objects  of  punishment.  We  apply  the  principles  of 
this  law  to  the  construction  of  statutes.  Supposing,  there- 
fore, as  is  certainly  the  case,  that  this  act  is  not  without  ob- 
scurity, I  feel  myself  on  the  safest  and  the  strongest  ground,  in. 
adopting  that  construction  which  takes  away  the  pumahmenL 
My  opinion  is  that  the  judgment  be  reversed* 

YsAXis,  and  BRAOKonoDos,  JJ.  coneoned. 

Judgment  axrested. 

This  ewe  fa  dted  by  Mr.  Jnstioe  Miller  in  aMsimii^  Ck  Y.Jolf/^t  Watt 
MS,  as  to  the  effed  of  a  ivpealing  statole. 
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Fabtul  P08SX8SION  OF  Land  Ck)NYETED.— A  party  heang  in  pofifleaaioo 
of  a  part  of  a  tract  of  land,  under  a  deed  conyeying  to  him  the  whole 
tmct,  may  grant  the  whole  hy  a  deed  of  bargain  and  sale,  without  enter- 
ing on  that  part  of  which  he  is  not  in  poeeession,  notwithstandmA  an 
adverse  possession  of  the  said  part  by  enclosure. 

Dbed  Inadmissible  in  Evidbnce.— A  record  copy  of  a  deed  which  ia 
not  required  to  be  enrolled,  cannot  in  general  be  received  in  evidencei 
but  if  possession  has  been  held  under  it  for  upwards  of  thirty-nine  or 
forty  years,  a  certified  copy  may  be  given  in  evidence. 

Defective  Acknowledoment. — ^A  conveyance  of  land  acknowledged 
by  the  grantor  and  his  wife,  before  two  justices  of  the  peace,  in  a 
county  in  which  they  did  not  reside,  and  in  which  the  land  was  not 
situated,  is  not  admissible  in  evidence ;  but  parol  evidence  may  be  re- 
eeived  to  prove  that  a  grantor,  although  stated  in  the  deed  to  reside  in 
a  particular  county,  was  a  resident  of  the  county  in  which  the  deed 
was  acknowledged. 

Pabol  Evidencb  Inadmissible  against  Suevet.— The  defendant  can- 
not prove  on  his  trial  that  the  locations  made  on  the  plats  in  the  cauae, 
were  not  in  compliance  with  his  instructions  to  the  surveyor. 

Judgment  Void  fob  UNCBBTAiNTY.^Where  the  plaintiff  in  ejectment 
locates  his  claim  on  the  plats  in  two  ways,  and  there  is  a  general  ver- 
dict and  judgment  rendered  thereon,  such  judgment  is  void  for  uncer- 
tainty. 

Etbotment  for  part  of  a  tract  of  land  called  Hill's  Forest,  in 
Baltimore  county.  Defense  on  wairants  and  plats  returned. 
1.  The  defendant  claiming  through  one  Walter  Tolly,  offered 
evidence  to  prove  that  Tolly  was  in  the  actual  possession,  bj 
indoBure,  of  the  land  included  within  the  fence  located  on  the 
plats,  and  claiming  it  as  his  own,  at  the  time  that  James  Bosley 
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executed  the  deed  to  George  Buchanan,  of  the  sixteenth  of 
June,  1784|  for  part  of  Hill's  Forest,  containing  four  hundred 
and  thirty-one  acres,  more  or  less,  it  being  the  tract  or  parcel 
of  land  conveyed  by  Oglb  and  wife,  to  the  said  Posley,  and  that 
the  latter  in  laying  of  the  land  to  Buchanan,  laid  the  same  down 
by  actual  survey  with  the  said  fence,  excluding  the  possession 
of  the  said  Tolly.  The  latter,  and  the  defendant  claiming 
through  him,  continued  the  possession  by  actual  inclosure, 
during  the  whole  time  that  Buchanan  claimed  the  land  called 
Hill's  Forest,  for  which  the  action  is  brought,  and  at  the  time 
the  said  Buchanan  made  the  deed  to  the  lessor  of  the  plaintiff 
(twenty-eighth  of  December,  1780),  and  this  possession  was 
continued  to  the  time  of  bringing  the  present  action. 

On  this  the  defendant  asked  the  opinion  of  the  court,  and 
instruction  to  the  jury,  that  if  the  facts  stated  were  found  to  be 
true,  that  then  the  said  deeds,  viz:  that  from  Bosley  to  Buchanan, 
and  Buchanan  to  the  lessor  of  the  plaintiff,  cannot  operate  to 
convey  any  title  to  the  land  inclosed,  possessed,  and  claimed  by 
the  defendant. 

Chase,  0.  J. ,  Dutall  and  Dohb,  J  J. ,  concurring.  The  court  are 
of  opinion  that  as  James  Bosley  was  in  possession  of  part  of  the 
land  conveyed  to  him  by  Benjamin  Ogle  and  wife,  and  George 
Buchanan  was  in  possession  of  the  same  land  conveyed  by  James 
Bosley  to  George  Buchanan,  it  was  not  necessary  for  Geoige 
Buchanan  to  enter  on  that  part  of  the  land  contained  within 
the  inclosure  of  Walter  Tolly,  described  above,  at  the  time  of 
making  the  said  deed  of  bargain  and  sale  from  George  Buchanan 
to  the  lessor  of  the  plaintiff,  in  order  to  give  it  validity,  and 
make  it  operate  as  such;  and  that  Bosley's  laying  down  the 
same  land  by  actual  survey  with  the  fence,  excluding  the  pos- 
session of  the  said  Tolly,  cannot  affect  or  control  the  operation 
of  the  said  deeds,  or  affect  their  validity  to  pass  the  same  land. 
The  court  refuse  to  give  the  direction  to  the  jury,  as  prayed  by 
the  counsel  for  the  defendant.    The  defendant  excepted. 

2.  The  plaintiff  offered  to  read  in  evidence,  to  show  title  to 
the  land  described  in  his  declaration,  a  certified  copy  of  a  deed 
from  Heniy  Hill  to  Joseph  Hill,  in  the  following  words: 

''  To  all  Christian  people  to  whom  these  presents  shall  come. 
Henry  Hill,  of  Anne  Arundel  county,  in  the  province  of  Maty- 
land,  sendeth  greeting,  etc.  Know  ye  that  I,  the  said  Heniy 
Hill,  as  well  for  and  in  consideration  of  the  natural  love  and 
affection  which  I  have  and  do  bear  unto  my  well-beloved  son, 
Joseph  HiU,  of  the  county  and  province  aforesaid,  as  also  for 
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divers  other  good  cansea  and  oonaideraiioii  me  thereunto  mov- 
ing, have  given,  granted,  made  over  and  confirmed,  and  bj 
these  preeents  do  give,  grant  and  make  over  and  confinn  unto 
my  said  son,  Joseph  Hill,  his  heirs  and  assigns  forever,  the  sev- 
enl  tracts  or  parcels  of  land  following:  that  is  to  say,  one  tract 
or  parcel  of  land  situate,  lying  and  being  in  the  fork  of  Gun- 
powder river,  in  Baltimore  county,  called  and  knovm  by  the 
name  of  Hill's  Forest,  and  containing  a  thousand  acres  more  or 
less;  two  other  tracts  or  parcels  of  land  situate,  lying  and  being 
on  the  north  side  of  Little  Choptank  river,  in  Dorchester 
eounty,  the  one  called  Tench's  Hope  containing  two  himdred 
acres;  the  other,  called  Bagged  Point,  containing  four  hundred 
and  forty  acres,  or  thereabouts,  be  the  same  more  or  less.  To 
have  and  to  hold  the  said  several  parcels  of  land,  called  HiU's 
Forest,  Tench's  Hope  and  Bagged  Point,  with,  all  and  singular, 
the  premises,  rights,  profits,  advantages,  emoluments  and  ap- 
purtenances to  the  same  belonging,  or  in  anywise  appertaining, 
unto  him  the  said  Joseph  Hill,  his  heirs  and  assigns  forever,  to 
his  and  their  only  proper  use  and  behoof  forevermore;  together 
with  the  full,  free,  quiet  and  absolute  possession  of  the  same  to 
all  ends  and  purposes  whatsoever.  In  witness  whereof,  I  have 
hereunto  set  my  hand  and  affixed  my  seal,  this  twenty-seventh 
day  of  July,  seventeen  hundred  and  thirty-seven.  Henry  Hill. 
[ii.  8.]  Sigued,  sealed  and  delivered  in  tiie  presence  of  John 
Brice,  George  Stewart,  Bobert  Gordon." 

On  the  back  was  an  acknowledgment  before  one  of  his  lord- 
ship's justices,  and  also  a  receipt  for  the  alienation  fine  for  the 
use  of  Lord  Baltimore.  The  copy  was  duly  certified  by  the 
clerk  for  the  general  court  of  the  western  shore. 

The  defendant's  counsel  objected  to  the  admission  of  thisoer* 
tified  copy  in  evidence  to  the  jury. 

CHA.BX,  0.  J.  The  court  are  of  opinion  that  the  copy  of  the 
deed  from  Henry  Hill  to  Joseph  Hill  cannot  be  received  in  evi- 
dence, it  not  appearing  by  the  copy  to  have  the  words,  '*  This 
indenture,"  and  no  money  consideration  being  expressed  in  the 
deed;  and  therefore  not  a  deed  of  bargain  and  sale.  The 
court  are  to  decide,  on  inspection,  whether  or  not  the  deed  was 
indented;  and  the  original  deed  must  be  produced,  that  the 
court  may  determine  whether  or  not  the  deed  was  indented. 
The  court  are  also  of  opinion  that  a  copy  from  the  record  of  a 
deed  which  does  not  require  enrollment  cannot  be  received  in 
evidence,  but  that  the  deed  itself  must  be  produced,  as  the  best 
evidence.    If  the  original  deed  is  lost,  destroyed  or  in  posses- 
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■ion  of  the  adverse  party,  which  most  be  proved  to  the  court,  a 
copy  is  admissible  in  evidence,  if  proved  to  be  a  true  copy  by 
a  person  who  has  compared  it  with  the  original;  and  a  oopy 
from  the  record  may  be  received  in  evidence  if  possession  has 
gone  accordingly  for  upwards  of  thirty-nine  or  forty  years. 

The  plaintiff  then  offered  in  evidence  the  entry  on  the  old 
rent  rolls  as  to  the  possession  and  as  to  the  time  when  a  deed 
bad  been  executed  from  Henry  Hill  to  Joseph  Hill  in  the  follow- 
ing words:  ''One  thousand  acres,  two  pounds yly.  rent.  Hill's 
Forest,  sur.  4,  Sept.  1683,  for  Bi.  Hill,  above  ye  head  of  Gun- 
powder river,  on  the  So.  side  ye  Nor.  branch  of  ye  said  river  at 
a  bounded  red  oak,  and  now  belonging  to  Joseph  Hill.  One 
thousand,  Joseph  Hill  from  Henry  Hill,  twenty-seventh  of  Jaly» 
1737.  True  oopy  from  the  old  rent  roU  of  Baltimore  connfy, 
page  424.    Jno.  Callahan." 

He  also  offered  Henry  Hill's  will,  dated  tenth  of  February, 
1738-9,  in  which  he  particularly  devised  his  real  estate  but  made 
no  mention  of  Hill's  Forest,  and  there  was  no  residuary  devise; 
also  the  charge  of  Hill's  Forest  on  the  debt  books  of  the  prov- 
ince, showing  a  charge  to  Joseph  Hill;  also  Joseph  Hill's  will, 
dated  twentieth  of  October,  1761,  devising  two  hundred  acres, 
part  of  Hill's  Forest,  to  Joseph  Bichardson,  another  part  to 
Daniel  Bichardson,  and  the  residue  to  Henry  Margaret  Hill, 
then  Henry  Margaret  Ogle,  his  grand-daughter  and  heir  at  law; 
also  the  charge  in  the  said  debt  books  in  1762,  of  Hill's  Forest 
to  Joseph  Hill's  heirs;  also  a  charge  in  1771  in  the  debt  books 
to  the  aforementioned  parties. 

He  next  offered  the  regular  conveyances  to  the  present  pos- 
sessors of  Hill's  Forest  from  Joseph  Hill  through  his  three  de- 
visees named,  viz. :  a  deed  stated  to  be  dated  the  twenty-fifth  of 
June,  1777,  and  made  by  and  between  ''  Benjamin  Ogle,  Esq., 
and  Henry  Margaret,  his  wife,  of  Anne  Arundel  county,  in  Ihe 
state  of  Maryland,  of  the  one  part,  and  James  Bosley ,  of  Charles 
of  etc.,"  of  the  other  part,  for  part  of  a  tract  of  land  called  Hill's 
Forest  lying  in  Baltimore  county,  containing  four  hundred  and 
thirty-one  acres;  which  deed  was  acknowledged  by  the  grantors 
before  two  justices  of  the  peace  for  Prince  George's  county; 
and  the  said  deed  was  recorded  in  Baltimore  county  on  the 
twentieth  of  September,  1777;  and  a  deed  from  the  said  James 
Bosley,  of  Charles,  to  George  Buchanan  for  the  saxne  land, 
dated  the  sixteenth  of  June,  1784;  and  a  deed  from  Joseph 
Bichardson,  of  Dorchester  county,  to  Charles  Wells,  dated  the 
twenty-seventh  of  March,  1779,  for  two  acres,  part  of  ih<i  said 
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tract,  deyised  to  the  said  Joseph  Bichardson.  This  deed  was 
acknowledged  and  recorded  in  Baltimore  county  on  the  thirty- 
first  of  July,  1779;  and  a  deed  from  Charles  Wells  to  G-eoige 
Bnchanan,  dated  the  ninth  of  October,  1784,  for  two  hundred 
acres,  the  same  conveyed  by  Bichardson  to  Wells;  and  a  deed 
from  G-eorge  Buchanan  to  James  Oittings,  dated  the  twenty- 
eighth  of  December,  1789,  for  the  last  mentioned  part  of  the 
tract  called  HilFs  Forest. 

The  plaintiff  also  offered  evidence  showing  that  there  was  actual 
possession  of  Hill's  Forest,  by  living  on  the  same  under  the 
title  of  Joseph  Hill,  ever  since  the  year  1772;  also  evidence  that 
whilst  it  lay  out  in  the  woods  unoccupied  it  was  reputed  to  be- 
long to  a  person  of  the  name  of  Ogle;  also  evidence  of  one 
Thomas,  aged  fifty-six  and  upward,  a  person  connected  and 
well  acquainted  with  the  Hill  family,  showing  that  in  the  said 
family  Hill's  Forest  was  always  reputed  to  belong  to  the  said 
Joseph  Hill  and  those  claiming  under  him,  and  that  he  never 
heard  that  any  other  of  the  family  laid  claim  to  the  same;  that 
Henry  Hill,  son  of  Doctor  Bichard  Hill,  who  was  a  brother  of 
Joseph  Hill,  and  heir  at  law  of  H^xy  Hill,  father  of  the  said 
Bichard  and  Joseph,  was  frequently  in  the  state  from  the  year 
1761  to  the  year  1792;  that  about  the  year  1769, 1770,  or  1771, 
the  said  Henry  Hill,  junior,  spent  the  most  of  two  years  at  the 
house  of  the  said  Thomas  with  Mrs.  Ogle  above  named,  the  re- 
puted owner  of  Hill's  Forest;  that  Dr.  Bichard  Hill,  father  of 
Henry,  junior,  and  son  of  Heniy,  senior,  was  bom  in  the  state, 
and  came  to  the  state  in  1752  from  the  island  of  Madeira  where 
he  then  resided,  remained  here  among  his  relatives  in  and  about 
the  city  of  Annapolis  about  a  year;  that  the  executors  of  the 
said  Joseph  Hill  and  the  said  Thomas  as  guardian  of  Mrs.  Ogle, 
paid  the  quit  rents  on  Hill's  Forest  from  the  death  of  Joseph 
Hill  until  the  marriage  of  Mrs.  Ogle;  also  that  no  person  has 
held  any  part  of  Hill's  Forest,  claiming  as  such,  except  those 
holding  under  the  said  Joseph  Hill. 

There  was  no  evidence  that  Bichard  Hill,  the  heir  at  law  of 
his  father,  Henry  Hill,  or  that  Henry  Hill,  the  heir  at  law  of 
Bichard  Hill,  or  any  other  person,  everdaimed  a  right  to  Hill's 
Forest,  or  any  part  thereof,  except  the  said  Joseph  HiU,  and 
those  claiming  under  him;  and  no  title  was  now  set  up  by  the 
defendant  under  the  heirs  of  Heniy  Hill,  father  of  the  said 
Joseph  Hill. 

The  defendant's  counsel  offered  in  evidence  that  the  tract  of 
land  called  Hill's  Forest,  for  which  suit  is  brought,  was  granted 
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to  Bichard  Hill  on  the  tenth  Augusjk,  1684,  and  that  the  said 
Bichard  Hill  left  issue  three  sons,  Bichard,  Josepli  and  Henry; 
that  he  made  his  last  will  and  testament  on  the  twentieth  Octo* 
ber,  1700,  and  therein  devised  the  land  in  fee  to  his  three  sons 
as  tenants  in  common;  that  the  said  Henry  surviyed  his 
brothers,  and  became  sole  seised  in  fee  as  heir  to  the  grantee; 
that  the  said  Henry  had  issue  two  sons,  Bichard,  the  eldest, 
and  Joseph;  that  Bichard  removed  to  the  island  of  Madeira  and 
resided  there  many  years,  and  that  he  was  there  alive  in  the 
year  1760,  and  afterward  died  there,  leaving  Henry  Hill,  of 
Philadelphia,  his  son  and  heir  at  law,  and  who  died  without 
children  in  the  year  1798,  leaving  a  large  fortune,  and  that  his 
heirs  are  sisters  and  children  of  deceased  sisters.  The  defend- 
ant offered  in  evidence  the  afore-mentioned  entry  on  the  rent 
rolls,  introduced  by  plaintiff,  in  which  reference  is  made  to  the 
date  of  the  certified  copy  of  the  deed,  and  in  order  to  account 
for  such  entry  being  made  on  the  said  rent  roll.  He  further 
offered  in  evidence  that  no  actual  possession  or  occupation  of 
the  land,  nor  any  part  thereof,  ever  was  at  any  time  in  any 
person  claiming  under  Joseph  Hill,  from  whom  the  lessor  of 
the  plaintiff  seeks  to  derive  title;  but  that  the  whole  of  the  said 
land  was  in  woods  and  unoccupied  until  the  year  1772,  when 
James  Bosley,  under  whom  the  lessor  of  the  plaintiff  claims, 
entered  into  a  part  thereof;  and  that  the  said  Joseph  Hill,  nor 
any  person  claiming  under  him,  never  made  an  entry  on,  nor 
had  the  actual  possession  of  any  part  of  the  land  for  which  the 
defendant  claims,  according  to  the  plats  returned. 

The  plaintiff's  counsel  prayed  the  opinion  of  the  court  and 
direction  to  the  jury,  that  from  the  whole  of  the  evidence  above 
stated  on  the  part  of  the  plaintiff,  they  may  and  ought  to  pre- 
sume that  a  deed  good  and  operative  in  law  to  convey  the  said 
land  called  Hill's  Forest,  was  executed  and  did  pass  the  said 
land  in  fee  from  the  said  Henry  Hill,  the  son  of  the  original 
patentee,  to  his  son  Joseph  Hill. 

Ohasb,  0.  J.  The  court  are  of  opinion  and  so  direct  the 
jury,  in  case  they  find  the  several  facts  stated  by  the  plaintiff 
to  be  true,  although  they  should  find  the  several  facts  stated  by 
the  defendant  to  be  true;  that  the  same  facts  so  stated  by  the 
plaintiff  are  sufficient  for  the  jury  to  presume,  and  they  ought 
to  presume,  that  the  said  Henry  Hill  did  make  and  execute  a 
good  and  sufficient  deed,  valid  and  operative  in  law,  to  transfer 
and  pass  the  said  land  called  Hill's  Forest  from  the  said  Henry 
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Hill  to  the  said  Joseph  Hill  and  his  heirs.    The  defendant 
excepted. 

8.  The  plaintiff's  counsel  offered  to  read  in  evidence  a 
location  of  a  tract  of  land  called  Holland's  Park,  on  the  plats 
returned  in  the  cause,  as  an  act  of  the  defendant,  evidencing 
the  true  location  and  position  of  the  said  tract  called  Holland's 
Park.  The  defendant,  to  show  that  the  said  location  was  not 
his  act,  offered  to  give  in  evidence  to  the  jury  his  original  in- 
structions, in  writing,  to  the  surreyor  as  to  the  laying  down 
the  said  land,  and  he  offered  to  prove  by  the  surveyor  thai 
the  location  made  and  returned  on  the  said  plats  were  made 
by  a  misapprehension  of  said  instructions,  and  contrary  ta 
them. 

Chase,  0.  J.  The  court  are  of  opinion  that  the  testimony 
offered  on  the  part  of  the  defendant  is  improper  and  cannot  be 
receired;  and  the  court  refuse  to  let  the  said  evidence  so  of- 
fered go  before  the  jury.    The  defendant  excepted. 

A  verdict  was  given  for  the  plaintiff.  The  defendant  brought 
a  writ  of  error,  and  the  record  of  the  proceedings  was  removed 
to  the  court  of  appeals,  where,  at  the  November  term,  1802, 
the  cause  came  on,  and  was  argued  by  JETey,  Harper  andJohnwn^ 
for  appellant. 

Martiny  atiomey-generalt  and  Shoaff,  tar  respondent. 

By  OouBT,  Magkall,  Johbs,  Potts,  and  Dnrais,  JJ.  The 
first  bill  of  exceptions  in  this  cause  presents  two  questions  for 
decision:  1.  If  James  Bosley,  who  is  stated  to  have  been  in 
the  possession  of  the  land  called  Hill's  Forest,  at  the  execution 
of  his  deed  to  George  Buchanan,  and  George  Buchanan  having 
the  same  possession  of  the  land  conveyed  by  James  Bosley  ta 
him,  had,  in  construction  of  law,  at  the  execution  of  their 
several  deeds,  such  a  possession  of  the  whole  as  entitled  them 
to  convey  the  same  by  deed  of  bargain  and  sale,  notwithstand- 
ing the  possession  of  Walter  Tolly,  by  indosures  during  those 
periods,  as  stated  in  the  same  bill  of  exceptions  ?  and,  2.  If, 
under  such  circumstances,  the  deeds  of  bargain  and  sale  by 
them  could  operate  to  convey  the  whole  of  the  tract  to  which 
they  were  entitled,  whether  the  operation  of  those  deeds  or 
either  of  them  could  be  restricted  or  controlled  by  any  evidence 
appearing  in  the  record  extrinsic  of  the  deeds? 

Upon  these  questions  this  court  concur  with  the  general  courts 
and  afiten  the  judgment  expressed  in  that  biQ  of  exceptions. 
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The  second  bill  of  exceptions  offers  this  question:  Whether 
the  evidence  given  on  the  part  of  the  plaintiff  below  presented 
such  a  ground  as  justified  the  direction  of  the  court  to  the  juiy, 
that  they  might  and  ought  to  presume  that  a  deed^  good  and 
operative  in  law,  to  convey  the  said  land  called  Hill's  Forest, 
was  executed,  and  did  pass  the  said  land  in  fee  from  the  said 
Henry  Hill,  the  son  of  the  original  patentee,  to  Joseph  Hill, 
his  son,  although  they  should  find  the  several  facts  stated  by 
the  defendant  to  be  true  ? 

Upon  adverting  to  the  record,  it  appears  to  this  court  that  a 
part  of  the  evidence  offered  to  the  jury  to  prove  the  statement 
on  which  they  were  to  ground  the  presumption  of  a  good  and 
operative  deed  from  the  said  Henry  Hill  to  Joseph  Hill,  was 
not  admissible  by  law  to  be  read  to  the  jury,  to  wit:  the  deed 
from  Benjamin  Ogle  and  Henry  Margaret,  his  wife,  to  James 
Bosley,  inasmuch  as  the  same  deed  purports  to  have  been  exe- 
cuted by  Benjamin  Ogle  and  wife,  of  Anne  Arundel  county,  and 
is  acknowledged  before  two  justices  of  the  peace  of  Prince 
Qeorge's  coimty,  and  from  thence  certified  and  transmitted  to 
and  recorded  in  Baltimore  county,  where  the  land  lies. 

It  was  competent  to  James  Gitting's  lessee,  at  the  trial,  to 
have  proved  to  the  jury  that'  Benjamin  Ogle  and  his  wife,  al- 
though stated  in  the  deed  to  be  of  Anne  Arundel  county,  were 
residents  of  Prince  Qeorge's  county,  if  that  had  been  the  fact. 
Having  omitted  to  do  that,  and  that  fact  making  no  part  of  the 
case  stated  in  the  bill  of  exceptions,  the  court  cannot  go  out  of 
the  record  for  evidence  of  the  fact,  or  in  any  manner  supply 
the  omission.  The  court  are  therefore  of  opinion  that  the  di- 
rection given  was  erroneous,  because  it  appears  that  inadmis- 
sible evidence  was  read  to  the  jury  to  support  an  important 
part  of  the  statement  on  which  they  were  to  ground  the  pre- 
sumption of  a  deed  from  Henry  Hill  to  Joseph  Hill,  which  part 
of  the  statement,  if  struck  out,  does  not  leave  such  a  case  as 
will  justify  the  judgment  given  in  favor  of  the  plaintiff  in  eject- 
ment. The  court  therefore  disagree  with  the  general  court  in 
the  direction  stated  in  the  second  bill  of  exceptions  to  have 
been  given,  and  reverse  the  judgment  of  the  general  court  on 
that  bill  of  exceptions. 

In  the  record  another  objection  presents  itself  to  the  judg- 
ment rendered  in  the  general  court.  The  uncertainty  of  the 
verdict  found;  that  verdict  not  ascertaining,  with  sufficient  pre- 
cision, the  location  of  the  plaintiff's  claim,  and  the  particular 
land  for  which  the  jury  find  for  the  plaintiff.    The  plaintiff  hath 
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made  two  locations  of  his  pretensions;  the  jury  do  not  say 
which  of  those  locations  they  find  to  be  the  true  location  of  the 
land;  both  of  them  cannot  be  right.  The  judgment  of  the 
court  does  not  ascertain  it,  and  this  court  can  see  nothing  in 
the  record  to  direct  the  general  court,  or  this  court,  in  giving 
their  judgment  that  certainty  reqxiired  in  judgments. 

Much  has  been  said  respecting  the  exemplification  of  the 
deed  from  Henry  Hill  to  Joseph  Hill,  in  1737,  ofiered  in  evi- 
dence by  the  plaintiff  in  ejectment,  at  the  trial  in  the  general 
court.  That  exemplification  having  been  rejected  by  the  gen- 
eral court,  and  that  rejection  acquiesced  in  by  the  plaintiff  there, 
it  makes  no  part  of  the  record  before  this  court,  and  can  only 
be  considered  as  an  abstract  proposition,  not  in  the  cause  at  all, 
and  on  whi^h  this  court  can  judicially  give  no  opinion. 

As  to  the  third  bill  of  exceptions,  this  court  concur  with  the 
general  court,  and  affirm  their  judgment  on  that  bill  of  excep- 
tions. 

Judgment  of  the  general  court  reversed. 

This  caM  is  cited  with  approval  in  Creaap  y.  ffuUonf  9  Gill,  273,  and  in 
Hojfe  V.  Swan^  6  Md.  251,  decided  in  1853.  This  laat  is  a  well  oonaidered 
eaae  on  ejectment,  and  ia  worth  examinataon.  Several  points  were  de- 
termined. Thits,  exclnsive  and  unmixed  possession  for  more  than  twenty 
years  by  a  wrong-doer,  without  actual  indosure,  is  not  a  bar  to  an  eject- 
ment by  the  legal  owner,  though  the  latter  may  never  have  been  in  actual 
possession  of  any  part  of  the  land.  Where  a  party  b<ma  Jide  enters  and 
claims  under  title,  he  acquires  in  hiw  actual  possession  to  the  extent  of  the 
boundaries  contained  in  his  title,  whether  it  be  valid  or  not,  but  the  posses- 
sion of  a  wrong-doer  does  not  extend  beyond  actual  indosure.  As  against 
a  wrong-doer  claiming  title  by  possession  alone,  the  law  in  this  state  is  the 
same,  whether  the  real  owner  be  in  actual  possession  of  any  part  of  the  land 
or  not*  Where  one  has  such  possession  of  lands  as  is  insufficient  to  give 
title  by  adverse  possession,  and  another  succeeds  him,  holding  the  land  in 
the  same  manner,  the  imperfect  possession  of  the  former,  when  united  to 
that  of  the  latter,  cannot  make  it  adverse,  continuous  and  exclusive  aa 
against  the  real  owner.  The  case  is  cited  in  Donahue  v.  M^NuiUy^  24  CaL 
417,  on  the  point  that  parol  evidence  is  not  admissible  to  prove  that  a  deed 
professing  to  convey  all,  was  intended  to  convey  a  part  only,  and  in  Long* 
worth  V.  CU>8e,  1  McLean,  285,  that  a  deed  must  be  produced  in  evidence 
anless  it  was  lost 
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[1  HASan  h  Joancni,  IM.] 

Contract  by  Agent.  Where  the  agent  of  a  corporate  body,  entertd 
into  a  contract  in  Ids  own  name,  under  seal  with  another  person,  but 
in  the  body  of  the  contract,  it  was  stated,  that  the  agent  contracted  in 
behalf  of  the  corporation;  it  was  held  that  the  agent  was  not  per- 
sonally liable. 
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Action  of  coyenant.  The  declaration  stated^  that  by  ariicleB 
of  agreement  made  between  one  Edward  Borrpwsy  of  the  city 
of  Washington^  for  and  on  behalf  of  the  said  .McDonoDgh^  of 
the  one  part,  and  the  eaid  Templeman,  in  behalf  of  the  George- 
town Bridge  Company,  of  the  other  part,  ''  It  was  agreed  this 
tenth  day  of  January,  1797,  between  Edward  Burrows  of  the 
city  of  Washington,  in  behalf  of  Maurice  James  McDonough, 
of  Charles  county,  of  the  one  part,  and  John  Templeman,  in 
behalf  of  the  Georgetown  Bridge  Company,  of  the  other  part, 
that  the  said  Edward  Burrows  doth  hire  unto  the  said  John 
Templeman,  for  the  use  of  the  said  Bridge  Company,  seyen 
slayes,  named  as  follows,  to  wit:  Jem,  etc.,  belonging  to  the  said 
McDonough,  from  the  date  hereof  until  the  twenty-fifth  Decem- 
ber next  ensuing;  and  the  said  John  Templeman  doth  agree  to 
pay  for  each  of  the  said  slayes,  from  the  date  hereof  until  the 
said  twenty-fifth  December  next  ensuing,  sixty  dollars,  together 
with  giving  them  sufficient  board,  lodging,  clothing  and  neces- 
sary medicine,  and  other  attendance  during  sickness.  The 
said  John  Templeman  doth  further  agree  to  send  off  the  said 
slaves  at  the  expiration  of  the  said  term,  in  good  clothing,  and 
to  allow  Bob  two  and  a  half  days  four  times  in  the  year,  to  go 
to  see  his  wife,  the  said  sum  of  four  hundred  and  twenty  dollars 
to  be  paid  by  the  said  John  Templeman  unto  the  said  Maurice 
James  McDonough,  or  his  order,  on  the  said  twenty-fifth  De- 
cember next,  without  any  deduction  for  board  or  other  articles, 
or  for  lost  time,  etc.  In  witness  whereof  the  said  parties  have 
hereunto  set  their  hands,  and  affixed  their  seals,  the  day  and 
year  first  above  written.  Edwd.  Burrows,  [seal].  John  Tem- 
plemau,  [seal].  Signed,  sealed  and  delivered  in  presence  of 
Walter  Smith." 

The  averment  was  that  the  slaves  were  delivered,  and  that 
the  sum  of  four  hundred  and  twenty  dollars  was  due  and 
unpaid.  There  was  a  general  demurrer  to  the  declaration  and 
joinder  thereon. 

The  general  court  overruled  the  demurrer,  and  gave  judg- 
ment for  the  plaintiff.  The  defendant  took  the  proceedings  by 
writ  of  error  to  the  court  of  appeals. 

Mason,  for  the  plaintiff  in  error,  contended  that  it  was  a  con- 
tract with  the  Georgetown  Bridge  Company,  and  that  Temple- 
man was  not  answerable,  individually.  A  corporation  cannot 
act  except  by  an  agent,  and  if  he  is  to  be  held  responsible  in 
his  private  capacity,  it  would  be  difficult  to  get  a  person  to  act 
for  a  corporation.    The  contract  on  its  face  appears  in  effect  to 
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be  a  contract  between  two  absent  parties.  The  supreme  court 
of  the  United  States  decided  that  an  action  would  not  lie  against 
a  foreign  consul,  on  a  bill  of  exchange  drawn  by  him  in  his 
official  character,  on  his  goTemment.  Jones  y.  Le  Tamhe^  8 
Dall.  884.  So  in  the  case  of  Uaxbeaik  y.  Haldimand,  1  T.  B. 
172,  a  government  officer,  treating  as  an  agent  for  his  goTcm- 
ment,  was  adjudged  not  to  be  personally  answerable  upon  con- 
tracts made  by  him  in  his  capacity  as  agent.  (See  the  case  of 
Bro¥m  T.  AtieHn,  ante^  11,  for  a  dmilar  principle.)  In  the  case 
of  Thomas  t.  Bishop,  2  Str.  955,  the  plaintiff  sued  as  indorsee 
of  a  bill.  The  defendant  (cashier  of  the  York  Building  Com- 
pany), had  accepted  the  bill  generally,  and  not  as  agent  of 
the  company.  If  the  bill  had  been  accepted  to  be  paid  out  of 
the  York  building  fund,  the  company  only  would  hare  been 
responsible.  The  defendant  was  held  liable  by  reason  of  his 
having  accepted  the  bill  generally.  These  cases  are  all  on 
simple  contracts,  but  this  makes  no  difference.  In  Umoin  t. 
Wolseley,  1  T.  B.  674,  it  was  adjudged  that  a  serrant  of  the 
crown,  contracting  l^  deed  on  account  of  goyemment,  was  not 
personally  liable;  and  it  did  not  matter  whether  it  was  by  deed 
or  paroL  To  the  same  point  is  the  ease  of  Hodgson  y.  Dexter^ 
1  Granoh.  845. 

Buchanan,  tot  the  defendant  in  error,  stated  two  exoeptiona 
were  taken  to  the  judgment  by  the  other  side:  1.  That  Temple- 
man  is  not  personally  responsible;  and,  2.  That  McDonongh  is 
not  a  proper  party  to  the  suit. 

1.  This  being  a  corporation  aggregate,  the  company  may  act 
by  its  directors,  or  it  may  contract  by  agent;  but  it  does  not 
appear  that  Templeman  was  its  agent,  or  had  authority  to  act. 
Though  he  describes  himself  as  agent,  he  expressly  stipulates 
that  he  will  pay  the  money  for  the  hire  of  the  slaves,  and  he 
has  not  signed  the  contract  as  agent. 

There  is  not  that  close  analogy  between  a  government  and  a 
corporate  body,  as  the  opposite  counsel  claims.  The  case  of 
JoneB  V.  Le  Tbmhe  does  not  differ  from  Macbealh  v.  Haldimand. 
The  bill  in  the  former  was  expressly  drawn  on  the  treasurer  of 
the  French  government.  The  indorsement  was  on  the  faith  of 
the  government,  and  there  was  nothing  there  to  create  a  per- 
sonal responsibility.  In  MatAeath  v.  Haldimand,  Ashurst,  J., 
said  that  a  person  contracting  in  the  capacity  of  an  agent,  may 
make  himself  personally  liable,  in  which  Buller,  J.,  concurred. 
Haldimand  was  the  governor  of  Quebec,  and  contracted  through- 
out OS  the  agent  of  his  government.    In  the  case  of  Thomas -9. 


Ma  J,  1801.]       McDoNOUGH  v.  Templehan.  513 

Bishop,  it  appears  that  the  acceptor  intended  to  accept  the  bill 
as  agent  of  the  York  Bailding  Company,  though  it  was  not  so 
expressed.  The  letter  of  adyice  was  addressed  to  the  company, 
and  ifc  appeared  to  be  a  transaction  with  them,  but  as  the  de- 
fendant did  not  accept  the  bill  as  agent,  he  was  considered  per- 
sonally liable. 

The  case  of  Hodgson  t.  Dexter  is  perfectly  consonant  to  Mac* 
heath  V.  Ealdimand.  Dexter  in  the  contract  is  described  ''  as 
secretary  of  war/'  and  the  demise  is  to  him  and  "  his  successor/' 
It  was  as  much  a  contract  with  the  govemment  as  if  it  had  been 
with  John  Adams,  President  of  the  United  States.  The  con- 
tract cannot  bind  the  company;  for  a  corporation  aggregate  can 
make  no  contract  except  under  its  corporate  seal,  or  by  an  agent 
acting  under  a  power  of  attorney  under  the  seal  of  the  corpora- 
tion: Com.  Dig.  tit.  Franchise,  12, 13, 14;  Harg.  Co.  Litt.  94, 
b.:  Woodd.  s.  493;  1  Bac.  Ah.  507.  It  is  laid  in  1  P.  Wms. 
656,  that  a  contract,  to  bind  a  corporation,  must  be  under  its 
corporate  seal;  and  that  the  indiyidual  members  who  signed  a 
corporation  lease  were  personally  responsible,  because  the  lease 
was  not  under  the  seal  of  the  corporation. 

The  CouBT  OF  Afpeau,  at  June  term,  1804,  reversed  the 
judgment  of  the  general  court,  being  of  opinion  that  the  plaint- 
iff in  error  acted  as  the  agent  of  the  Georgetown  Bridge  Com- 
pany, and  did  not  l^  the  contract  make  himself  personally  re- 
sponsible. 


This  case  was  recognized  as  authority  in  Key  v.  PlamAam,  6  Harr  and  J.  418, 
where  it  was  held  that  if  upon  the  face  of  the  instroment  one  of  the  contracting 
parties  appears  plainly  to  be  acting  as  the  agent  of  another,  the  stipulations 
of  the  agreement  operate  solely  to  bind  the  principal,  unless  it  manifestly 
appean  that  the  agent  intended  to  superadd  or  substitute  his  own  respon- 
sibility for  that  of  the  principal  The  subject  on  which  the  court  decided 
in  the  principal  case,  is  one  of  much  significance  in  the  execution  of  written 
contracts  by  agents ;  and  it  is  therefore  proposed  to  examine  the  cases  on 
this  point.  Questions  on  this  head  may  arise  from  four  states  of  facts:  1. 
The  agent  may  append  to  his  signature,  the  character  in  which  he  signs  tlie 
instrument,  without  any  corresponding  or  other  description  of  his  relation 
in  the  body  of  the  contract ;  2.  He  may  in  the  body  of  the  instrument  dis- 
close the  name  of  his  principal,  and  sign  his  own  name,  without  the  addi- 
tion of  any  descriptive  terms  whatever ;  3.  He  may  sign  his  own  name 
without  apt  terms  to  charge  himself,  and  in  the  body  use  doubtful  expres- 
sions as  to  his  representative  character;  and,  4.  He  may  sign  his  own  name 
with  no  descriptive  addition,  or  make  any  allusion  to  his  representative 
character  in  the  body  of  tho  instrument 

1.  Addition  of  Descriptivk  Title  merely.— Itbawell-establiahed 
general  rule  that  descriptive  words  denoting  relation,  appended  to  a  sign»> 

Ax.  Dso.  Vob.  11—^ 
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ture  to  a  contract,  nothing  boBiden  myyvMing  on  the  face  of  the  instrumenty 
are  regarded  as  deaeripUo  perMnce,  and  will  not  prevent  the  contract  being 
regarded  as  that  of  the  person  whose  signature  is  subscribed :  Price  v.  JSajf- 
2or,  6  H.  and  N.  315 ;  Tq/t  v.  Brewster,  9  Johns.  334 ;  SUme  v.  Wood,  7 
Cow.  463;  SwrnnaUy.  Bidgeleu,  20 Md,  114;  CUy  <if  DdroU  y.  Jackmm,  1 
Doug«  115. 

We  haye  stated  the  role  with  the  qualification  that  nothing  besides  ap- 
pears on  the  face  of  the  instnunent,  indicating  an  engagement  on  behalf  of 
another  person.  It  is  agreed  that  the  afiixing  of  such  words  as '  *  treasurer,  ** 
"secretary,"  "agent,"  "cashier,"  and  when  the  corresponding  terms  are 
given,  will  not  make  the  obligation  other  than  that  of  the  person  signing  : 
SturUvafU  v.  HaU,  59  Me.  172 ;  HaverhiU  In$.  Co,  v.  NewhaU^  1  Allen, 
ISO ;  FUke  v.  EHriige,  12  Gray,  474.  The  doctrine  of  the  Massachusetto 
cases  may  be  given  as  stated  in  Barlow  v.  Congregational  Society,  8  Allen, 
460,  where  it  is  said  that  "  all  the  decisions  of  this  court  upon  unsealed  in- 
struments, since  the  case  of  Mann  v.  Chandkr^  have  required  something 
more  than  a  mere  description  of  the  general  relation  between  the  agent  and 
the  principal,  in  order  to  make  them  the  contracts  of  the  latter. "  And  this 
is  well  established  by  a  well-considered  case  in  that  state :  Tucker  M/g.  Co, 
V.  Fairbanke,  98  Mass.  101.  What  must  appear  further  than  a  mere  signa- 
ture in  this  manner,  is  iUustrated  in  the  case  of  Carpenter  v.  Famsworth, 
106  Mass.  561,  S.  C.  8  Am.  R.  36a  There  a  bank  check  having  the  words 
**  i£tna  Mills"  printed  in  the  margin,  and  signed  "  A.  B.,  treasurer,"  was 
held  an  obligation  of  the  ^tna  Mills,  and  not  of  A.  B.  And  a  similar  case 
is  Bank  qfOeneeee  v.  Patehm  Bank,  19  N..  Y.  312;  where  the  eases  are  well 
reviewed. 

But  much  conflict  of  authority  exists  in  regard  to  the  legal  signification 
where  the  signature  is  in  this  manner:  "  For  A.  B.  by  G.  D."  Some  of  the 
cases  hold  that  this  more  strongly  imports  a  signature  and  an  obligation  on 
behalf  of  another,  and  will  exempt  the  party  signing  from  personal  liability. 
The  cases  holding  this  most  strongly  are:  Long  v.  Cobum,  11  Mass.  97; 
Bice  V.  Oove,  22  Pick.  158;  BaOou  v.  TaOwt,  16  Mass.  461;  Emereon  v.  Prov, 
Hat.  Co.,  12  Id.  237;  Alexander  v.  Sixer,  L.  R.  4  Exch.  102.  In  the  hist  case 
the  signature  to  a  pronussory  note  was:  "For  Mistley,  etc.  Go.  John 
Sixer,  Secretary,"  and  it  was  held  that  the  secretary  was  not  personally 
liable.  Referring  to  this  view,  Gray,  J.,  in  Tucker  Mfg.  Co.  v.  Fairbanke, 
eupra,  says:  "The  authority  which  at  first  sight  seems  most  strongly  to 
support  the  defendants  is  that  of  BaUou  v.  Talbot,  in  which  a  note  signed 
"Joseph  Talbot,  agent  for  David  Perry,"  was  held  not  to  bind  Talbot  per- 
sonally. That  case  has  since  been  recognixed  in  this  commonwealth:  J^fls 
V.  York,  4  Gush.  372;  Page  v.  Wight,  14  Allen,  182.  But  the  important 
and  effective  word  in  BaUou  v.  Talbot,  was  not  the  word  "agent,"  nor  the 
name  of  the  principal,  but  the  connecting  word  "  for,"  which  might  indeed 
indicate  merely  the  relation  which  the  agent  held  to  the  principal;  but 
which  was  equally  apt  to  express  the  fact  that  the  act  was  done  in  behalf 
of  the  principal  in  the  same  manner  as  if  the  words  had  been  transposed 
thus,  "  For  David  Perry,  Joseph  Talbot,  agent:"  See  Veelandee  v.  Gregory, 
2  £1.  &  £1.  602.  This  is  made  manifest  by  considering  that  if  the  word 
"  agent "  had  been  wholly  omitted,  and  the  form  of  the  signature  had  been 
simply  "  Joseph  Talbot,  for  David  Perry,"  or  "  for  David  Perry,  Joseph  Tal- 
bot," it  would  have  been  well  executed  as  the  contract  of  the  principal,  even 
if  it  had  been  under  seal,  and  of  course  not  less  so  in  the  case  of  simple 
contract"  To  this  view  are  opposed  several  well  considered  cases,  such  aa 
DtWiU  V.  Walton,  9  N.  Y.  571;  Tannatt  v.  Bocky  M.  Bank,  I  GoL  278;  &  0. 
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9  Am.  R.  156;  OfuU  y.  Aijrea^  7  Monr.  356;  OarrUon  y.  Comht,  7  J.  J. 
Marah,  84.  In  J>e  Witt  v.  Walton,  a  promissory  note  was  given  in  these  words: 
"  Fonr  months  after  date  I  promise  to  pay  to  the  order  of  W.  H.  B.  Smith, 
three  hundred  and  twenty-fonr  fifty-nine  one-hundredihs  dollars  value  re- 
ceived. David  Hubbell  Hoyt,  agent  for  the  Churchman."  It  was  held  that 
such  a  note  did  not  purport  to  be  the  note  of  "The  Churchman  **  but  of  H.; 
and  that  the  words '  *  agent  for  the  Churchman  "  were  mere  words  of  descrip- 
tion. In  Tannatt  v.  Hocky  Jf.  Bank,  an  agent  signed  a  bill  in  this  form,  *'  T. 
R.  T.  agent  for  S.  T."  and  there  was  nothing  in  the  body  of  the  biU  evincing 
an  intent  to  bind  the  principaL  It  was  held  that  this  was  the  bill  of  the 
agent  and  not  of  the  principal,  and  that  parol  evidence  was  not  admissible 
to  show  an  intent  to  bind  the  principaL 

Parsons  on  Notes  and  Bills,  p.  97,  makes  the  following  statement  regard- 
ing this  subject:    '*  If  an  agent  of  an  incorporated  company  make  a  note 

beginning,  '*  I  promise,"  etc.,  and  sign  it '' A.  B.,  agent  of company," 

it  is  quite  well  settled  that  the  company,  not  the  agent,  will  be  liable  on 
the  note.  And  the  same  rule  applies  a/cnthri  in  the  case  of  public  officers 
or  agents  appointed  to  discharge  public  trusts.  Whether  a  note  made  in 
the  same  form  by  the  duly  authorized  agent  of  a  private  person  would  be 
the  note  of  the  principal  or  of  the  agent,  is  not  so  certain.  We  think,  how- 
ever, it  would  be  the  note  of  the  principaL  If  such  an  agent  give  a  note 
b^inning,  "  I  promise,"  etc.,  and  signed  "  A  for  B,"  it  has  been  decided  in 
several  cases  that  this  is  the  note  of  the  principal  and  not  of  the  agent." 

This  is  probably  as  nearly  a  correct  statement  of  a  general  principle  as 
can  be  made  regarding  the  subject  An  illustration  in  reference  to  an  agent's 
signature  on  behalf  of  a  corporation  is  the  case  of  Dubois  v.  Delaware,  etc,. 
Canal  Co,,  4  Wend.  285.  There  the  contract  was  signed  "  Maurice  Wurtz* 
agent  for  the  Delaware  and  Hudson  Canal  Company,"  and  signed  with  the 
seal  of  Wurtz.  The  consideration  was  given  to  the  company.  It  was  held 
that  this  was  not  the  private  contract  of  the  agent,  and  it  was  binding  on 
the  company.  Wharton  on  Agency,  sec.  292,  lays  down  a  similar  general 
rule  thus:  **  Yet,  when  we  scrutinize  the  cases  of  notes  signed  by  officers 
of  a  corporation,  these  cases  melt  into  each  other  by  shades  which  it  is  not 
easy  to  discriminate.  We  may,  however,  generally  say  that  a  person  who 
defines  himself  in  »  negotiable  note  or  bill  as  treasurer  or  agent  of  a  des- 
ignated corporation,  and  signs  the  paper  as  such,  binds  not  himself,  but  the 
corporation.  But  it  is  otherwise  where  the  party  signs  simply  as  agent,  or 
where  there  is  no  indication  that  the  person  signing  acts  on  a  principal's 
behalf." 

In  regard  to  the  execution  of  sealed  instruments,  such  as  muniments  ol 
title,  a  stricter  rule  prevails.  Here,  the  contract  should  be  in  the  name  of 
the  principal,  the  covenants  in  his  name,  and  executed  by  the  agent  ex- 
pressly on  his  behalf:  Wharton  on  Agency,  sec.  283.  Thus  the  following 
instrument  was  held  invalid,  so  far  as  binding  the  alleged  principal :  "Know 
all  men  by  these  presents  that  the  New  England  Silk  Co.,  a  corpora- 
tion, by  C.  C,  their  treasurer,  etc.,  do  hereby  grant,  etc.  *  *  *  In 
witness  whereof,  I,  the  said  C  C,  in  behalf  of  said  company,  and  as  their 
treasurer,  do  hereby  set  my  hand  and  seaL"  BrmUy  v.  Mam^  2  Cush.  837. 
To  the  same  point  are  EehoU  v.  Chenery,  28  Cal.  157;  Morriaon  v.  Bowman, 
29  Id.  337;  Love  v.  Sierra  Nevada  etc  Co.,  32  Id.  639.  In  the  last  the 
court  say:  "  It  is  a  rule  of  conveyancing  long  established,  that  deeds  exe- 
cuted by  an  attorney  or  agent  must  be  executed  in  the  name  of  tihe  constit- 
uent. It  was  so  resolved  in  Combe's  ease,  9  Co.  76,  and  the  rule  was  n* 
cognized  and  applied  by  us  in  Echols  v.  Chenery,  28  CaL  157." 
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In  BekoU  t.  Chemrjf,  A.,  the  attorney  of  P.,  executed  a  deed  in  hia  own 
same,  ■igni^g  it  opposite  the  aeaL  but  adding  the  words,  "attorney  for 
P. ;"  it  was  ruled  that  neither  under  the  Mexican  or  common  law  did  any 
intarest  of  P.  in  the  granted  premises  pass  by  the  deed. 

2.  Whebb  Agency  Appeabs  only  in  Body  of  Instrument.— This 
was  the  manner  in  which  the  agency  appeared  in  the  principal  case;  where 
it  was  expressly  held  that  when  the  agent  undertook,  in  the  body  of  the 
Instmment,  to  contract  on  behalf  of  a  party  named,  and,  though  he  signed 
his  own  name  simply  with  his  private  seal,  it  did  not  make  him  personaUj 
liaUe.  HopkimM  v.  Mehaffy,  II  S.  &  R.  126,  is  a  similar  case  where  it  waa 
held  that  if  in  the  body  of  a  sealed  instrument  the  coTenants  are  statedas  if 
they  were  made  by  a  corporation  directly  with  the  plainti£^  without  the 
agency  of  any  one^  ayid  the  defendant  was  not  named,  but  signs  the  instru- 
ment and  seala  it  with  his  own  seal  as  president  of  the  ooiporation,  and  on 
their  behalf,  an  action  cannot  be  sustained  upon  it  i^gainst  him  individually. 
In  this  case  the  president  signed  simply  "James  Mehaffy.  [SeaL]*'  And 
the  authority  of  this  case  was  reoQgniaed  in  Abram9  y.  Iftugrave,  12  Pa.  8t. 
295.  If  this  has  been  held  with  regard  to  sealed  instruments,  a/orOori  wiU 
the  rule  hold  good  that  an  execution  of  a  simple  oontraet  in  this  manner, 
will  not  peisonally  hind  the  agent. 

S.  Where  the  Nature  of  the  Undertakino  is  Uncsktain;  as 
where  the  party  signing  may  append  some  descriptive  tenn^and  in  the  body 
use  doubtful  expressions  as  to  his  representative  charscter.  Cases  fika  this 
occur  where  directotii  or  trustees  of  a  corporation  enter  into  written  con- 
tracts, and,  in  such  instances,  it  is  often  doubtful  what  oonstraction  to 
place  on  the  undertaking,  and  here  the  cases  do  not  very  well  hannoniRe, 
and  the  decisions,  it  must  be  admitted,  are  somewhat  arbitrazy. 

In  Jgg$  v.  Nteholaon,  1  H.  &  N.  165,  a  promissoiy  note  was  in  this  fonn: 
'*We,  two  of  the  directors  of  the  A.  L.  A.  S.  by  and  on  behalf  of  the  said 
society,  do  hereby  promise  to  pay,"  etc.  (Signed).  Charies  Nicholson,  H. 
Wood.  The  oouit  held  the  directors  not  to  be  personally  liable.  8o  in 
Lindus  v.  ifelrow,  8  H.  &  N.  177,  three  directors  of  a  joint  stock  company 
signed  a  note  in  this  form:  "  Three  months  after  date  we  jointly  promise 
to  pay,  etc.,  on  account  of  the  L.  &  B.  Company,"  and  sijifned,  affixing 
directors  to  their  names.  Coleridge,  J.,  says:  '*Any  one  reading  such  a 
note  and  bringing  to  it  the  ordinary  Imowledge,  which  must  be  presup- 
posed, would  assuredly  conclude  that  the  note  was  made  by  the  defendanta 
as  officers  and  not  as  individuals— they  promise  on  aoeount  of  the  company 
— ^they  sign  as  directors  and  their  signature  is  oountersigned  by  a  secre- 
tary. "  And  it  was  ruled  they  were  not  personally  bound,  thoogfa  Crompton 
and  Willes,  JJ.,  doubted. 

BandaU  t.  Van  Veehim,  19  Johns.  60,  is  a  leading  case  in  New  York,  and 
has  been  extensively  noticed  elsewhere.  There  the  defendanta,  describing 
themselves  as  a  committee  of  the  corporation  of  the  city  of  Albsny,  entered 
into  a  written  contract  with  the  plaintiff,  under  their  individual  hands  and 
seals,  for  a  survey  of  the  city,  etc.  It  was  held,  authority  being  conceded, 
that  the  defendants  were  not  liable  individually.  So  in  Broekwaig  v.  Aliens 
17  Wend.  40.  The  trustees  of  a  Baptist  socie^  made  a  promissory  note  in 
the  usual  form,  and  signed  as  such  trustees.  In  an  action  against  them  to 
hold  them  personally  liable,  they  pleaded  the  note  was  given  for  a  debt  due 
by  the  society  to  the  plaintiff,  and  that  they  were  duly  authorised  to  make 
such  note;  and  it  was  held  that  such  facts  were  properly  pleaded  in  bar  of 
the  action  averring  knowledge  on  the  part  of  the  plaintiff.  A  similar  de* 
elsion  is  in  the  ease  of  IfoU  v.  ffieki,  1  Cow.  513. 
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The  decision  in  HiU  ▼.  Bannister,  B  Cow.  31,  holds  differently  from  the 
preceding  cases.  There  the  defendants  gaye  their  note,  with  the  addition 
of  "  Tmstees  of  Union  Religions  Society,"  and  proved  that  it  was  giyea 
for  a  debt  due  from  the  society.  The  court,  however,  held  them  personally 
liable.  This  decision  is  of  questionable  authority,  and  is  opposed  by  Broch 
way  V.  A  Uen,  On  the  other  hand  are  cases  holding  trustees  or  directors  per«> 
Bonally  liable  on  somewhat  similar  engagements.  In  DtOton  v.  Marsh,  L. 
R.  6  Q.  B.  361,  four  directors  of  a  joint  stock  company  signed  their  names 
to  a  promissory  note  thus:  "We,  the  diroctors  of  the  Isle  of  Man  Slate 
Company  Limited,  do  promise  to  pay  J.  D.,  one  thousand  six  hundred 
pounds,  with  interest  at  six  per  cent,  till  paid,  fur  value  received. "  And  at 
one  comer  of  the  note  the  company's  seal  was  affixed,  with  **  witnessed  by 
L.  L."  It  was  held  that  the  directors  wero  personally  liable  as  makers  of 
the  note,  because  thero  was  nothing  in  the  note  itself  to  exclude  this  per- 
sonal liability,  and  the  fact  that  the  company's  seal  was  affixed  was  not 
sufficient  to  show  that  the  note  was  signed  on  behalf  of  the  company.  A 
distinction  is  thus  pointed  out  by  Cockbume,  C.  J.,  in  giving  the  opinion: 
"  The  effect  of  the  authorities  is  clearly  this,  that  where  parties,  in  making 
a  promissory  note  or  accepting  a  bill,  describe  themselves  as  directors^  or 
by  any  similar  form  of  description,  but  do  not  state  on  the  face  of  the  doc- 
ument that  it  is  on  account,  or  on  behalf  of  those  whom  they  might  be 
considered  otherwise  as  representing— if  they  merely  describe  themselves 
as  directors,  but  do  not  state  that  they  are  acting  on  behalf  of  the  company 
— they  are  individually  liable.  But,  on  the  other  hand,  if  they  state  they 
are  signing  the  note,  or  the  acceptance  on  account  of,  or  on  behalf  of  some 
company  or  body  of  whom  they  are  the  directors  and  the  representatives, 
in  that  case,  as  the  case  of  Lindua  v.  Mdrose,  supra,  fully  establishes,  they 
do  not  make  themselves  liable  when  they  sign  their  names,  but  are  taken 
to  have  been  acting  for  the  company,  as  the  statement  on  the  face  of  the 
document  represented."  This  is  probably  the  most  successful  attempt  at 
reconciling  the  decisions  on  this  point.  In  the  case  of  sealed  contracts 
made  by  trustees  or  directors,  where  they  do  not  specially  undertake  on  be- 
half of  the  bodies  for  whom  they  contract,  they  are  held  to  a  personal  lia- 
bility, as  in  Tappets  v.  Walker,  4  Mass.  595.  This  was  a  contract  for  con- 
structing a  turnpike  road.  In  it  the  committee  agree  to  make  the  several 
payments  there  mentioned,  and  enter  into  further  stipulations,  and  the 
trustees  signed  with  their  private  seals.  Parsons,  C  J.,  gave  the  opinion, 
holding  the  committee  personally  responsible.  He  says:  "If  the  defend- 
ants have,  by  their  deed,  personally  undertaken  to  pay,  they  must  be 
holden.  To  the  agreement  the  defendants  have  not  (if  they  had  legal  au- 
thority) put  the  seal  of  the  directors  or  the  seal  of  the  corporation;  but  have 
put  their  own  seals.  It  is  therefore  their  deed,  and  if  it  be  not  their  cov- 
enant, it  is  not  the  covenant  of  any  person  or  corporation;  and  the  apparent 
intent  of  the  plaintiff  to  have  his  payments  secured  by  a  covenant  will  be 
defeated. "  llie  authority  of  this  case  was  followed  in  FuOam  v.  Broohfidd, 
9  Alien,  1,  where  a  contract  was  in  this  form:  "We,  the  undersigned,  a 
conunittee  chosen  by  the  town  of  A.,  to  finish  the  basement  of  their  town- 
house,  do  hereby  agree  to  pay,"  etc.^  for  the  finishing  of  said  basement, 
and  signed  and  sealed  by  the  committee  as  "  committee  for  the  town;"  and 
it  was  held  that  this  was  not  the  contract  of  the  town,  but  of  the  individ- 
uals who  signed  it    To  the  same  point  see:  Brinley  v.  Mann,  2  Cush.  337. 

4.  Nothing  Appearing  as  to  Fact  of  Agenct.— Where  an  agent 
signs  without  disclosing  his  agency  either  by  the  form  of  his  signiog  or  by 
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any  allusion  in  the  body  of  the  instnunent  to  the  fact  of  agency,  his  prin- 
cipal can  be  held  liable  as  well  as  himself,  except  in  the  case  of  sealed  con- 
tracts and  negotiable  instruments,  and  parol  evidence  is  admissible  to  charge 
the  undisclosed  principal  Thus  it  is  stated  in  Byles  on  Bills,  37:  "  The 
rule  of  law  as  to  simple  contracts  in  writing,  other  than  bills  and  notes,  is 
that  parol  evidence  is  admissible  to  charge  unnamed  principals,  and  so  it  is 
to  give  them  the  benefit  of  the  contract;  but  it  is  inadmissible  for  the  pur- 
pose of  discharging  the  agent,  who  signs  as  if  he  were  principal  in  his  own 
name.  As  the  rule  of  law  is  reasonable,  for  in  the  two  former  cases  the  evi- 
dence is  consistent  with  the  instrument,  for  it  admits  the  agent  to  be  en- 
titled or  bound;  bat  in  the  latter  case  such  evidence  would  be  inconsistent 
with  the  terms  of  the  instrument"  As  confirming  this,  see  Wharton  on 
Agency,  sec.  296;  Lemed  v.  Johns,  9  Allen  421.  In  a  late  case  in  New 
York,  BrigffSY,  Partridge,  64  N.  Y.  357;  s.  c.  21  Am.  R.  617,  there  is  a  sum- 
mary of  the  authorities  on  this  point  It  is  there  said  by  Andrews,  J. : 
"The  plaintiff  invokes  in  his  behalf  the  doctrine  that  must  now  be  deemed 
to  be  the  settled  law  of  this  court,  and  which  is  supported  by  high  author- 
ity elsewhere,  that  a  principal  may  be  charged  upon  a  written  parol  exec- 
utoiy  contract  although  the  name  of  the  principal  does  not  appear  in  the 
instrument  and  was  not  disclosed,  and  the  party  dealing  with  the  agent 
supposed  that  he  was  acting  for  himself  and  this  doctrine  obtains  as  well 
in  respect  to  contracts  which  are  required  to  be  in  writing  as  to  those  where 
a  writing  is  not  essential  to  their  validity:  Higgina  v.  Senior,  8  M.  &  W. 
834;  Truman  v.  Loder,  11  Ad.  &  £1.  594;  Dykera  v.  Taunuend,  24  N.  Y.  61; 
Coleman  v.  Firet,  N.  B.  of  Elmira,  53  Id.  393;  Ford  v.  WtUiams,  21  How. 
289;  Huntington  v.  Knox,  7  Cush.  371;  Eastern  R,  R.  Co,  v.  Benedict,  5  Gray* 
566;  Hvbhert  v.  Borden,  6  Whart.  91;  Brovoning  v.  Provincial  Ins.  Co.,  L.  R. 
6  P.  G.  263;  Calder  v.  DobeU,  L.  R.  6  C.  P.  486;  Story  on  Agency,  seca^ 
148,  160." 

In  regard  to  negotiable  paper,  on  account  of  its  qualities,  none  but  thoee 
appearing  on  its  face  as  bound,  can  be  held  liable;  and  hence  no  evidence 
can  be  admitted  to  charge  parties  whose  names  do  not  appear  thereon: 
Byles  on  Bills,  37;  Wharton  on  Agency,  sec.  290.  A  case  in  Maryland 
shows  when  an  exception  is  mode  to  this  general  rule:  HaHe  v.  Peiree,  32 
Md.  327;  S.  G.  3  Am.  R.  139.  Here,  a  note  was  given  which  read:  "Four 
months  after  date,  we,  the  president  and  directors  of,  •  •  •  promise, 
etc.,"  and  was  signed  by  the  president,  two  directors,  and  secretary.  In 
an  action  to  recover  on  the  note,  it  was  held  that  parol  evidence  was  ad- 
miasible  to  show  that  the  drawers  of  the  note  signed  it  as  agents  of  the 
company,  and  not  as  individuals,  and  that  the  note  was  accejyted  as  the 
note  of  the  company.  The  court  particularly  pointed  out  the  ground  of 
the  decision,  saying  that  "where  its  language  or  terms  are  so  unintelligible 
as  to  admit  of  no  rational  interpretation  of  the  meaning,  or  are  not  sufiS- 
ciently  decisive  of  the  intention  of  the  parties,  but  on  the  contrary,  are 
equivocal  and  uncertain,  extraneous  proof,  as  between  the  original  parties, 
may  be  admitted  to  show  the  true  character  of  the  instrument,  and  what 
party,  the  principal  or  the  agent,  or  both,  is  liable."  The  same  is  held  ia 
Gerher  v.  Stuart,  1  Montana^  172,  on  the  authority  of  Saifer  t.  NidMs,  7 
GaL  535;  MeUedge  v.  Boston  Iran  Co.,  5  Gush.  15& 
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KiBWAN  V.  Latoub. 

[1  Habbv  h  Jownom,  380.] 

Iksolvent  Debtob— When  can  maintain  Action.— An  action  may 
be  maintained  in  the  name  of  an  insolvent  debtor,  nnleas  a  trustee  has 
been  appointed  who  has  accepted  the  trust,  and  to  whom  a  conveyanoe 
has  been  executed. 

FiXTUSES,  WHAT  MAY  BE  Remoted.— Where  a  lot  and  still-house  there- 
on was  sold  by  the  sheriff  on  execution,  it  was  held  that  the  pumps, 
cisterns,  iron  grating  and  door,  distillery  and  horse-mills,  passed  to  the 
purchaser,  but  not  the  joists.  Tats,  buckets,  pickets  and  fossets,  which 
were  not  fixed  to  the  freehold. 

Tboveb  to  reooTer  damages  for  forty-eight  vats  and  coTers, 
BtillB,  worms,  backets,  etc.  It  appeared  in  evidence  that  a 
house  and  lot  belonging  to  the  plaintiff  had  been  taken  under 
9kfi.fa,;  that  the  defendant  became  the  purchaser  at  the  sale 
thereof,  to  whom  the  sheriff,  by  deed,  conveyed  the  house  and 
lot,  with  the  improvements.  The  house  had  been  built  for  a 
distillery,  and  the  implements  necessary  to  carry  on  the  busi- 
ness were  on  the  premises  at  the  time  of  the  sale. 

ffollingsworih,  for  the  defendant,  maintained  that  the  action 
could  not  be  brought  in  the  name  of  the  present  plaintiff,  who 
had  taken  advantage  of  the  act  of  assembly  of  January  8, 1800, 
passed  for  the  relief  of  insolvent  debtors;  that  annexed  to 
plaintiff's  petition  to  be  released  by  virtue  of  said  act  was  a 
schedule  of  his  property,  enumerating,  among  other  things, 
"  a  still-house  and  apparatus,  and  utensils  for  carrying  on  a 
distillery;"  that  plaintiff  was  released  by  the  chancellor  in 
Februaiy,  1802,  and  John  Coulter  appointed  trustee;  and  that 
Coulter  was  empoweried  by  the  act  to  sue  for  and  recover  any 
property  assigned  to  him  by  the  plaintiff.  Counsel  therefore 
prayed  the  court  to  direct  the  jury  that  plaintiff  could  only  sup- 
port an  action  for  damages  for  the  use  of  the  property  to  the 
third  January,  1800,  and  that  to  recover  the  value  of  the  prop- 
erty the  action  must  be  brought  in  the  name  of  the  trustee. 

Harper^  for  the  plaintiff,  contended  that  Kirwan  could  sup- 
port the  action  in  his  own  name,  as  no  deed  had  been  made  to 
the  trustee,  nor  any  evidenoe  been  offered  of  the  acceptance  of 
the  trust  by  the  trustee. 

Cease,  C.  J.  The  legal  right  to  the  property  remains  in  the 
plaintiff  until  there  is  an  acceptance  of  the  trust  by  the  trustee, 
and  a  deed  of  assignment  executed  by  the  insolvent  debtor, 
transferring  all  his  property  to  his  trustee.     The  person  of  the 
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plaintiff  is  discharged,  but  he  is  still  liable  to  be  sued,  and 
ontion  may  go  against  his  person  and  property. 

HoUingmvofih  then  moved  the  court  to  direct  the  joiy  that  the 
apparatus  and  utensHs  for  carrying  on  a  distillery  were  fixtures, 
and  passed  to  the  defendant  by  the  sheriff's  deed,  which  set 
forth  the  premises,  "  with  the  improyements  thereon.'' 

Harper  contended  that  whatever  is  part  of  the  implements  of 
trade  may  be  removed,  and  are  not  considered  as  fixed  to  the 
freehold:  1  Atk.  477. 

Cease,  C.  J.  The  question  arises  upon  the  operation  of  the 
schedule  annexed  to  the^Sert  facia*  and  the  aherifl*8  deed.  It 
must  be  considered  as  a  case  between  vendor  and  vendee,  the 
sheriff  standing  in  the  place  of  vendor,  and  selling  his  right. 
In  this  case  everything  passed  which  was  annexed  to  the  free- 
hold. If  the  deed  had  been  for  the  conveyance  of  the  house 
and  lot  only,  without  mentioning  the  improvements,  it  would 
have  carried  all  things  fixed  to  the  freehold.  The  case  of  ven« 
dor  and  vendee  is  different  from  that  of  landlord  and  tenant. 
In  the  latter  case,  the  law  allows  the  tenant  to  remove  many 
things  which  may  be  considered  as  fixed.  This  is  for  the  bene- 
fit of  trade;  and  where  a  tenant  puts  up  anything  for  the  pur- 
pose of  carrying  on  his  trade,  he  may  remove  it.  The  pumps, 
cisterns,  iron  grating  and  door,  distillery  and  horse-mills 
passed  by  this  deed,  but  not  the  joists,  vats,  buckets,  pickets 
and  foBsets,  which  are  not  fixed  to  the  freehold:  Esp.  858,  859; 
Salk.  868;  BuU  N.  P.  84. 

Verdict  for  the  plaintiff  for  four  hundred  and  eighteen  pounds 
seventeen  shillings  and  sixpenoe  onzrent  money. 


P^anooast's  Lessee  t;.  Addison. 

Cl  Horn  k  Joaanv,  tBO.] 

Statdtb  of  LnoTATiOKS,  WHSK  NO  BAB.~Th6  Btatute  of  21  James  I, 
Ch.  16,  being  in  force  in  Maiybuid,  and  the  worda  *'b«3roiid  aeaa" 
ihezeiii  being  aynonjmona  with  the  worda  "  out  of  the  atate,"  theiefbie 
a  non-reaident  of  the  atate,  but  who  ia  a  reaident  of  one  of  the  United 
States,  ia  not  barred  by  the  atatnte  of  limitationa  in  an  action  of  eject* 
ment. 

OsNSBAL  Reputation  as  £vinBNCS.~Qeiienl  reputation  and  traditiMi 
in  a  family  of  the  death  of  one  of  ita  memben,  and  of  hia  having  died 
posaeesed  of  hind,  is  admiaaible  in  evidence  aa  a  part  of  a  chain  of 
teatimony  to  prove  rehitionshlp  in  an  action  of  ejectment  bronght  by 
a  member  of  the  family  ckuming  hmd  1^  deacent  from  the  deceased. 
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E^EOTMENT  for  a  tract  of  land  called  Pencott's  Invention,  in 
Prince  Qeoige'a  county.  The  defendant  based  his  claim  npon 
the  plats  made  and  returned  in  the  cause  for  two  tracts  of  land, 
called  The  Disoovezy  and  Gainsborough  Manor,  and  located  his 
possession  thereof  by  actual  indosures  made  in  1772  and  con- 
tinued to  the  present  time. 

The  plaintiff  gave  in  CTidence  a  grant  to  James  Pencott, 
dated  December  1, 1687,  for  the  tract  called  Pencott's  Inven- 
tion; that  Pencott  died  seised  of  the  premises  before  the  year 
1734,  in  the  province  of  Maryland,  having  made  no  will,  and 
leaving  a  brother  William,  his  heir  at  law,  residing  in  the  prov- 
ince of  New  Jersey;  that  William  and  his  heirs  resided  from  that 
time  until  within  six  years  last  past  in  New  Jersey,  and  that 
they,  nor  either  of  them,  had  come  into  Maryland  in  the  inter- 
mediate time;  that  the  plaintiff's  lessor  is  the  heir  at  law  of  the 
grantee,  James  Pencott,  and  first  came  into  Maryland  within 
six  years  past. 

Defendant  replied  that  the  said  tract  of  land  was  escheated 
in  the  year  1734,  and  patented  to  Lewis  Wilcoxen,  who,  in 
1738,  for  a  valuable  consideration,  sold  the  same  to  Thomas 
Addison;  that  by  regular  mesne  conveyances  the  land  came 
into  possession  of  the  defendant;  that  the  defendant,  and  those 
under  whom  he  claims,  have  been  in  the  actual  possession  and 
enjoyment  of  the  premises  from  1734  to  the  present  time;  and 
that  they  have  paid  quit  rents  therefor  from  1734  to  1776,  and 
taxes  to  the  state  of  Maryland  ever  since. 

MarHn^  AUomey-general  and  OarUt^  for  the  plaintiff. 

Key^  Shaafand  Mdson^  for  the  defendant. 

Obasi,  C.  J.  The  question  before  the  court  is,  whether  a  per- 
son residing  out  of  the  state  is  within  the  saving  of  the  statute 
91  James  I,  Ch.  16. 

It  is  admitted  that  this  question  has  not  been  decided  by 
the  courts  of  Maryland.  If  it  has  undergone  a  judicial  ded* 
sion,  such  decision  has  not  been  referred  to.  The  importance 
of  this  question  has  induced  the  counsel  to  go  into  a  very  full 
and  elaborate  discussion  of  it,  and  great  ingenuity  has  been 
displayed  in  raising  and  obviating  the  difficulties  which  have 
been  suggested  to  the  court.  The  clause  of  the  statute  which 
relates  to  the  case,  is  in  the  following  words:  ''  That  no  person 
or  persons  shall  at  any  time  hereafter  make  any  entry  into  any 
lands,  tenements  or  hereditaments,  but  within  twenty  yearv 
next  after  his  or  their  right  or  title  which  shall  hereafter  first 
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descend  or  accrue  to  the  same,  and  in  default  thereof  such  per- 
son so  not  entering,  and  their  heirs  shall  be  utterly  excluded 
and  disabled  from  such  entry  after  to  be  made,  any  former  law 
or  statute  to  the  contrary  notwithstanding;  provided  neyerthe- 
less,  that  if  any  person  or  persons,  that  is  or  shall  be  entitled 
to  such  writ  or  writs,  or  that  hath  or  shall  have  such  right  or 
title  of  entry,  be  or  shall  be,  at  the  time  of  the  said  right  or 
title  first  descended,  accrued,  come,  or  fallen,  within  the  age  of 
one  and  twenty  jeaxs^/eme  covert,  non  compos  mentis,  impris- 
oned, or  beyond  the  seas,  that  then  such  person  and  persons, 
and  his  and  their  heir  and  heirs,  shall  or  may,  notwithstanding 
the  said  twenty  years  be  expired,  bring  his  action,  or  make  his 
entry,  as  he  might  have  done,  before  this  act;  so  as  such  per- 
son and  persons,  or  his  or  their  heir  and  heirs,  shall  within  ten 
years  next  after  his  and  their  full  age,  discoTerture,  coming  of 
sound  mind,  enlargement  out  of  prison,  or  coming  into  this 
realm,  or  death,  take  benefit  of  and  sue  for  the  same,  and  at 
no  time  after  the  said  ten  years."  This  statute  has  been 
adopted  by  the  courts  of  Maryland  as  applicable  to  our  situa^ 
tion. 

To  ascertain  the  meaning  of  the  words  **  beyond  the  seas," 
and  to  show  in  what  sense  they  haye  been  understood  by  the 
judges  of  England,  the  parliament  and  law  writers,  the  com- 
mon law  of  England,  acts  of  parliament  and  adjudged  cases 
have  been  referred  to.  It  appears  to  me,  upon  the  best  con* 
sideration  I  have  been  able  to  give  the  able  and  diffusiTe  argu- 
ments of  the  counsel,  and  the  authorities  cited,  that  "  beyond 
the  four  seas"  and  "  out  of  the  realm"  are  synonymous,  and 
mean  precisely  the  same  thing.  Prior  to  the  union  of  the  two 
crowns  of  England  and  Scotland,  on  the  accession  of  James  I, 
the  words  ''beyond  the  four  seas,"  "beyond  the  seas,"  and 
"  out  of  the  realm"  meant  and  signified  out  of  the  limits  of  the 
realm  of  England.  After  the  union  of  the  two  crowns,  and  at 
the  time  the  act  of  parliament  under  consideration  passed,  the 
above  words  meant  out  of  the  realm  of  Great  Britain,  includ- 
ing England  and  Scotland.  This  explanation  of  the  words,  ac- 
cording to  my  judgment,  will  serve  or  go  a  great  way  in  solving 
the  difficulties  which  have  occurred  in  the  discussion  of  the 
question. 

In  the  case  of  bastardy,  according  to  the  common  law  of 
England,  if  the  baron  was  vrithin  the  four  seas  from  the  time  of 
the  conception  to  the  birth,  the  child  was  legitimate,  access  be« 
ing  presumed,  unless  the  baron,  from  imbecility  or  some  bodily 
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infirmity,  was  incapable  of  getting  a  child.  The  late  deciaions 
allow  of  proof  of  non-access  to  bastardize  the  issue,  and  so  is 
the  law  establiflhed.  According  to  my  judgment,  if  the  baron 
was  in  Ireland  from  the  time  of  the  conception  to  the  birth,  the 
issue  would  be  a  bastard;  Ireland  being  a  distant  realm,  and 
not  within  the  four  seas  or  realm  of  England.  The  case  in 
Bolle's  Ab.  858,  which  seems  to  be  the  pu^e  peg,  is  either  to 
be  reconciled  in  the  following  manner,  or  is  OTCrruled  in  Bex  v. 
AtherUm^  1  Ld.  Baym.  895,  to  which  case  Lord  Baron  Gilbert,  in 
Bac.  Ab.  810,  refers. 

The  case  in  BoUe  is,  if  the  husband  is  in  Ireland  while  the 
wife  goes  with  child,  such  child  is  not  a  bastard;  the  reason 
added  is  what  occasions  the  doubt,  because  he  is  within  the 
the  king's  dominions.  If  a  special  yerdict  had  found  that  the 
baron  was  in  Cadiz  while  the  wife  was  going  with  child,  the  de- 
cision would  have  been  the  same,  because  the  husband  must  be 
beyond  the  four  seas  at  the  conception,  and  at  the  birth,  as 
well  as  during  the  pregnancy,  and  on  the  above  finding  in 
BoUe,  the  court  could  not  adjudge  the  issue  to  be  illegitimate. 

In  Baymond,  the  court  decided  he  is  a  bastard  who  is  begot- 
ten and  bom  of  a  feme  covert  while  her  husband  is  beyond  the 
four  seas.  But,  independent  of  this,  I  think  a  person  residing 
out  of  the  state  of  Maryland  is  within  the  saying  of  the  act  of 
parliament  as  adopted  by  Maryland.  This  opinion,  I  trust,  is 
according  to  the  true  construction  of  the  act  of  the  decision  in 
King  v.  Walker^  1  W.  Bl.  286,  and  consonant  to  the  principles 
of  justice. 

The  second  section  of  the  act  is  in  the  following  words: 
**  Proyided,  neyertheless,  that  if  any  person  or  persons  that  is 
or  shall  be  entitled  to  such  writ  or  writs,  or  that  hath  or  shall 
haye  such  right  or  title  of  entry,  be  or  shall  be  at  the  time  of 
the  said  right  or  title  first  descended,  accrued,  come  or  fallen, 
without  the  age  of  one  and  twenty  years,  feme  covert,  non  com" 
po8  mentis,  imprisoned,  or  beyond  the  seas,  that  then  such 
person  and  persons,  and  his  and  their  heir  and  heirs,  shall  or 
may,  notwitlistanding  the  said  twenty  years  be  expired,  bring 
his  action,  or  make  his  entry,  as  he  might  haye  done  before  this 
act;  so  as  such  person  and  persons,  or  his  or  their  heir  and 
heirs,  shall,  within  ten  years  next  after  his  and  their  full  age, 
discoyerture,  coming  of  sound  mind,  enlargement  out  of  prison, 
or  coming  into  this  realm,  or  death,  take  benefit  of  and  sue 
forth  the  same  and  at  no  time  after  the  said  ten  years.''  The 
concluding  words,  *'  coming  into  this  realm,"  point  out  the 


624  Pangoast'b  Lessee  v.  Addison.     [Maryland, 

meauing  of  the  parliament  They  stand  in  opposition  to  "  be- 
yond the  Beas/'  and  indicate  plainly  the  intention  of  the  legisla- 
ture was  to  comprehend  all  persons  within  the  saving  who  were 
out  of  the  realm  of  Great  Britain;  and  in  that  manner  was  the  act 
of  parliament  understood  by  the  judge  in  King  v.  Walker,  1  W. 
Bl.  286;  which  I  think  can  be  plainly  understood.  Mr.  Justice 
Dennison  says:  **  He  must  be  beyond  the  seas,  that  is  the  old 
and  true  expresion/'  to  signify  being  out  of  the  realm.  The 
common  law  expression  was  beyond  the  four  seas;  but  beyond 
the  sea  and  beyond  the  four  seas,  in  the  language  of  the  laws 
of  England,  meant  the  same  thing.  Mr.  Justice  Wihnot  says: 
**  There  is  no  such  kingdom  as  England  now,  the  plaintiff, 
therefore,  while  in  Scotland,  was  not  out  of  this  realm,"  the 
realm  of  Ghreat  Britain.  With  reference  to  England  before  the 
union,  Scotland,  although  not  actually  beyond  the  seas,  was 
considered  as  beyond  the  seas  because  out  of  the  realm.  The 
situation  of  England  and  Scotland,  before*  the  union,  was  simi- 
lar or  nearly  so  to  the  actual  situation  of  Maryland  to  Pennsyl* 
vania.  The  latter  were  separated  by  an  ideal  or  mathematical 
line,  the  former  were  different  realms  or  sovereignties,  governed 
by  different  laws.  Scotland,  before  the  union,  was  beyond  the 
seas  in  legal  contemplation,  although  with  England  it  was 
encompassed  by  the  four  seas.  Why?  Because  it  was  out  of 
the  realm  of  England. 

The  adoption  of  the  statute  in  this  state  is  the  same  as  re-en- 
acting it.  The  statute  of  limitations  with  the  savings,  is  a 
beneficial  law  for  the  purpose  of  quieting  possessions,  etc.,  but 
without  the  savings  it  would  be  a  rigorous  and  unjust  law.  It 
does  not  extend  to  persons  out  of  the  state  who  cannot  be  sup- 
posed to  know  the  laws.  The  court  are  of  opinion  that  the 
lessor  of  the  plaintiff  is  within  the  saving  of  the  statute  of  21 
James  I,  ch.  16,  and  that  the  statute  of  82  Hen.  Vlll,  ch.  2,  s. 
2,  does  not  extend  to  the  state  of  Maryland,  the  court  not 
knowing  of  any  judicial  decision  by  which  the  same  has  been 
adopted  and  introduced  into  this  state  as  the  law  thereof. 

The  defendant  excepted. 

The  plaintiff  then  offered  to  read  in  evidence  the  deposition 
of  Mary  Hewes,  the  daughter  of  William  Pancoast,  who  was 
the  grandfather  of  the  lessor  of  the  plaintiff.  The  defendant's 
counsel  objected  to  the  reading  of  that  part  of  the  deposition 
contained  in  the  following  words,  as  incompetent  and  inadmis- 
sible testimony,  viz.:  "  That  the  land  lay  in  Maryland  between 
Belle  Haven  and  George  Town;  that  some  time  after  the  death  of 
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the  brother  in  Maiyland,  the  family  in  the  Jersey  were  informed 
of  his  death,  and  that  he  died  without  a  will.  He  died  a 
bachelor,  and  it  was  generally  reputed  in  the  family  that  the 
land  he  died  possessed  of  was  held  by  the  family  in  which  he 
had  lived  as  aforesaid.  This  knowledge  this  deponent  gained 
in  Jersey,  and  it  was  the  common  talk,  reputation,  and  tradi- 
tion in  the  family.'' 

But  the  Court,  Chase,  0.  J.,  Dutall  and  Dons,  JJ.,  over- 
ruled the  objection,  and  admitted  that  part  of  the  deposition  to 
be  read  to  the  jury. 

The  defendant  excepted,  and  then  objected  to  the  reading  in 
evidence  of  that  part  of  the  same  deposition,  which  is  in  the 
following  words:  "  She  has  heard  her  father  and  others  of  the 
family,  now  dead,  say  that  her  grandfather  and  Joseph  Pan- 
coast,  his  brother,  emigrated  from  England;  that  before  they 
emigrated,  they  had  a  younger  brother  who  had  been  bound 
apprentice  to  a  mechanic;  and  as  well  as  she  recollects,  to  a 
watchmaker,  in  London;  that  this  brother  was  kidnapped  from 
London,  and  brought  to  Maiyland,  and  sold  by  the  captain  of 
the  vessel  to  some  gentleman  in  Maryland,"  etc. 

But  the  court  overruled  the  said  objection,  and  admitted  that 
part  of  the  said  deposition  to  be  also  read  in  evidence  to  the 
juiy. 

The  defendant  excepted. 

Plaintiff  then  offered  the  testimony  of  Edward  Panooast, 
taken  under  a  commission  which  had  issued  in  this  cause,  and 
the  defendant  offered  to  prove  that  Edward  Panooast  was  the 
son  of  William  Pancoast,  the  grandfather  of  the  plaintiff's 
lessor,  and  under  whom  the  latter  deduced  his  title  to  the 
premises  as  heir  at  law.  Defendant  objected  to  the  reading  in 
evidence  the  answers  of  Edward  Panooast  to  the  fifth,  sixth,  sev- 
enth, eighth,  and  ninth  intenogatories  put  to  him  under  the 
commission,  on  the  ground  that  witness  derived  his  information 
from  William  Pancoast,  who  was  interested,  and  who,  at  the 
time  of  giving  the  information,  was  heir  at  law,  and  claimed 
the  title  to  the  premises  mentioned  in  the  declaration,  and  for 
which  this  action  had  been  brought.  The  interrogatories  and 
answers  are: 

Fifth  interrogatory:  Did  you  know,  or  have  you  ever  heard, 
or  been  informed,  and  how  and  by  whom,  of  one  William  Pan- 
ooast, the  eldest,  formerly  of  Burlington  county,  Jersey;  if 
jrea,  then  was  he  a  native  of  America,  or  of  what  oountzy  was 
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he  a  native;  had  he  any  brothers  and  sisters;  if  yea,  what  were 
their  names,  where  did  they  Uve,  when  did  they  die;  did  they 
leave  any  issue,  and  what  issue  did  they  leave?"  Answer: 
*'  That  he  neither  knew,  or  ever  heard  of  any  William  Pancoast 
older  than  William  Pancoast,  the  great-grandfather  of  William 
Pancoast,  the  plaintiff;  but  that  the  great-great-grandfather  of 
William  Pancoast,  the  plaintiff,  and  the  great-grandfather  of 
this  affirmant  was  named  John  Pancoast,  who,  as  this  affirmant 
has  been  informed  by  his  father,  originally  came  from  England, 
and  settled  in  the  township  of  Mansfield,  in  the  county  of  Bur- 
lington, in  the  state  of  New  Jersey,  and  that  he  was  a  native  of 
England;  and  that  the  said  John  Pancoast  had  no  brothers  or 
sisters,  as  this  affirmant  ever  heard  of,  but  that  he  brought  with 
him  two  sons,  William  and  Joseph;  that  he  had  a  third  son  by 
the  name  of  James,  who  was  kidnapped  in  England,  brought 
to  Maryland,  in  America,  and  sold,  as  this  affirmant  hath  been 
given  to  understand  by  his  father." 

Sixth  interrogatory:  The  same  vrith  respect  to  James  Pan- 
coast  as  the  fifth  respectiDg  William.  Answer:  *'  That  he  hath 
been  informed  by  his  father  that  James  Pancoast,  mentioned  in 
the  answer  to  the  fifth  interrogatory,  was  a  native  of  England; 
that  he  bought  a  tract  of  land  and  settled  in  Maryland,  on  the 
Potomac;  that  he  came  afterward  to  see  his  brothers,  William 
and  Joseph,  in  New  Jersey;  that  he  concluded  to  sell  his  lands 
in  Maryland  and  come  and  live  in  New  Jersey;  that  he  returned 
to  Maryland  and  was  afterward  drowned  in  the  river  Potomac, 
as  thii^  affirmant  hath  been  given  to  understand  by  his  father; 
that  he  never  heard  of  his  having  any  heirs  but  his  two  broth- 
ers, William  and  Joseph." 

Seventh  interrogatory :  ' '  Do  you  know  or  have  you  ever  been 
informed,  and  how  or  by  whom  of  the  Pancoast  family;  if  yea, 
from  what  country  did  they  emigrate  to  this;  where  did  the  first 
emigrants  of  that  family  settle  in  America,  and  who  are  the  de- 
scendants of  that  family?  Relate  as  fully  as  you  can."  Answer: 
"  That  he  has  been  informed  by  his  father  that  the  Pancoast 
family  emigrated  from  England  to  America;  that  the  first  emi- 
grants settled  in  the  township  of  Mansfield,  in  the  county  of 
Burlington,  in  the  state  of  New  Jersey,  except  James  Pancoast 
who  settled  in  Maryland,  as  mentioned  in  the  answer  to  the 
sixth  interrogatory." 

Eighth  interrogatory:  Answered  by  the  answers  to  the  fifth 
and  sixth  interrogatories. 

Ninth  interrogatory:    '<  Whether  James  Pancoast 
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out  issue,  etc.,  and  who  were  his  nearest  relations  of  the  whole 
blood?''  Answer:  "  That  he  hath  been  informed  by  his  father 
that  the  said  James  Pancoast  died  without  issue;  that  his  near- 
est relations  of  the  whole  blood  were  his  two  brothers,  William 
and  Joseph." 

The  CouBT  were  of  opinion  that  the  said  testimony  was  l^gal 
and  competent,  and  permitted  the  same  to  be  read  in  evidence 
to  the  jury. 

The  defendant  excepted. 

Verdict  and  judgment  were  rendered  for  the  plaintiff;  the 
defendant  thereui>on  appealed  to  the  court  of  appeals  where 
the  case  was  entered,  agreed  at  June  term,  1806. 


Gill  v.  Cole. 

[1  Haxki  k  Joaaios,  40S.] 

AcnoN  OF  Tbbspass  after  Recoverino  Mesne  PsoFrra— A  recovexy 
of  mesne  profits  is  no  bar  to  an  action  of  trespass  quar€  daumtm/rtgU; 
therefore,  the  remoyal  of  fence  rails  is  a  trespass,  and  for  which  dam- 
ages may  be  recovered  in  an  action  of  trespass  quar€  elausmn/regUf 
notwithstanding  a  recovery  in  an  action  for  mesne  profits,  imless  snch 
removal  was  necessary  for  the  use  and  occapation  of  the  hind. 

Tkbspabs  quareclaiuumfregU,  for  breaking  and  entering  Cole's 
Struggle  on  the  first  January,  1800,  and  removing  a  fence,  with 
a  continuando  on  divers  days  between  that  time  and  the  first 
January,  1801.  The  writ  issued  thirty-first  March,  1801.  The 
defendant  pleaded  not  guilty,  and  issue  was  joined.  A  warrant 
of  resurvey  issued,  and  the  plats  were  returned. 

It  appeared  that  the  plaintiff's  lessee  brought  an  action  of 
ejectment  against  the  defendant  for  Cole's  Struggle  and  Strife 
on  the  thirteenth  May,  1794,  and,  at  the  May  term,  1797,  recov- 
ered judgment  against  the  defendant  for  a  part  of  Cole's  Strug- 
gle; that  this  judgment  was  affirmed  by  the  court  of  appeals,  in 
June,  1800,  and  on  the  twenty-ninth  October,  1800,  a  writ  of 
habere  facias  poesesgionem  issued  and  the  possession  delivered  to 
the  plaintiff's  lessee;  that  on  the  eighth  July,  1801,  plaintiff 
commenced  an  action  of  trespass  for  mesne  profits  against  the 
defendant,  for  the  use  and  occupation  of  Cole's  Struggle  and 
Strife  from  June  10, 1793,  to  October  29, 1800,  to  which  the 
defendant,  in  November,  1802,  confessed  judgment  for  thirty 
dollars  damages  and  costs. 

The  plaintiff  gave  in  evidence,  that  the  defendant,  in  Sep* 
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tember,  1799,  remoTed  one  hundred  and  ei^Iitj-five  panels  of 
fence  fzom  a  'part  of  Cole's  Struggle,  which  had  been  placed 
there  bj  the  defendant;  that  that  part  of  Cole's  Struggle  be- 
longed to  plaintiff;  and  that  defendant  was  in  possession  there 
from  the  institution  of  the  action  of  ejectment  by  the  plaintiffs 
lessee,  to  the  execution  of  the  writ  of  possession. 

The  defendant  gave  in  evidence  the  action  of  ejectment,  reooT- 
ery  of  part  of  Cole's  Struggle,  the  affirmance  of  the  judgment, 
the  writ  of  possession  and  the  proceedings  in  the  action  for 
mesne  profits  aboTe  mentioned,  and  prayed  the  court  to  direct 
the  juiy  that  the  recovery  in  the  action  for  mesne  pvofita  was  a 
bar  to  the  present  action  of  trespass. 

Martin,  aUorney-general,  and  Key,  for  the  plaintiff. 

E6Uing9wor(h  and  Maaon,  for  defendant.  They  cited  Bun. 
Eject.  164, 165, 166, 167. 

Chase,  C.  J.  The  court  are  of  opinion  that  in  an  action  for 
the  mesne  profits  the  plaintiiF  recovers  damages  for  the  nse  and 
occupation  of  the  land,  and  that  a  recovery  in  such  action  is  no 
bar  to  an  action  of  trespass,  for  a  trespass  committed  on  the 
land  during  the  said  time  for  the  recovery  was  had  for  the 
mesne  profits.  The  court  are  also  of  opinion  that  the  remov- 
ing  of  the  fence  in  this  case  was  a  trespass,  unless  it  appears 
to  the  jury  that  such  removal  vras  necessary  for  using  and  cul- 
tivating the  land,  and  was  made  for  that  purpose. 

The  defendant  excepted.  Verdict  and  judgment  for  the 
plaintiff*  On  appeal  to  the  court  of  appeals  the  judgment  was 
affirmed  at  the  June  term,  1805. 


In  Cmmiii(fkamr»  MorrU^  19  Qa.  684,  rafeienoe  was  made  to  this  oats  \tf 
the  conrt  saying:  "  Notwithstanding  the  caaes  in  1  Hazr.  &  J.  408^  and  2 
Haywood,  881,  seemingly  to  the  contraiy,  we  take  it  to  be  well  settled  that 
as  the  action  for  mesne  profits  ia  an  action  for  trespass  vi  ei  armU,  the  jury 
are  not  confined  in  their  verdict  to  the  mere  rent  <^  the  prenuses,  although 
the  action  ia  said  to  be  brought  to  teoover  theienta  and i«ofits  of  theealate^ 
but  may  give  aooh  extra  damages  as  they  may  tinnk  the  partieolar 
stanoea  of  this  esse  may  demand." 
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Sharps  v.  Gibson. 

(1  HiBUi  k  JoBMOV.  UY.J 
SnWHCS  IXADlOflSIBLE  IN  ACTION  FOB  PcBGHASB  MONXT.— In  Uk  m^ 

tion  lor  the  purehaae  money  for  land  add  and  conTeyed,  {MffoleTidenod 
cannot  be  gi^en  by  a  witnees  to  show  that  he  was  Belaed  of  any  part  ol 
the  land  conveyed,  in  order  to  rebat  the  daim  and  title  of  the  vendor 
to  any  portion  of  the  land  inclnded  in  the  deed,  or  to  show  that  the 
title  to  any  part  of  the  land  so  conveyed  was  not  in  the  vendor  at  the 
time  of  the  conv^ance. 

Debt  npon  a  mriting  obligatoxy,  dated  Angnst  29, 1797,  con- 
ditioned for  the  payment  of  nine  pounds  onxrent  money  per 
mete,  for  as  many  aores  of  land  as  plaintifh  shonld  make  the  de- 
fendant, his  heirs,  etc.,  a  good  and  legal  title  to  in  Island  Creek 
Neok,  agreeably  to  a  bond  of  equal  date  given  by  the  plainti£Bai 
to  defendant.  Pleas :  general  performance,  and  that  the  plaint- 
iff had  not  made  defendant  a  good  and  legal  title,  etc.  The 
plaintiffs  replied,  non-performance;  that  prior  to  the  commence- 
ment of  this  action,  they  had  a  good  and  legal  title  to  three 
hundred  and  eighty-fiTC  acres  and  twenty-five  perches  in  Island 
Oreek  Neck,  and  that  on  the  eighteenth  May,  1799,  they  eze- 
«ated  and  deUvered  to  defendant  a  good  and  valid  deed  of  bar- 
gain and  sale,  for,  all  and  singular,  their  interest  therein,  agree* 
able  to  their  bond;  that  said  land,  at  nine  pounds  per  acre,  was 
worth  three  thousand  four  hundred  and  sixty-six  pounds  eleven 
shillings  and  one  penny.  To  the  second  plea  there  was  a  mud* 
lar  replication,  exhibiting  the  deed  in  haeo  verba.  Defendant 
rejoined,  and  issues  were  made. 

'  The  defendant  offered  Thomas  Martin  as  a  witness  to  prove 
that  he  had  a  valid  claim  to  thirty-eight  acres  of  the  land  which 
plaintiffs  had  located  as  a  part  of  the  tract  sold  to  the  defend- 
ant; that  witness  was  seised  of  that  portion  located  on  the 
plaintiff's  plat,  known  as  Bich  Neck;  that  a  correct  location  of  the 
lines  of  the  said  tract  would  not  interfere  with  witness's  daim; 
and  that  witness  had  cut  trees  within  the  lines  of  Bioh  Neck  as 
•claimed  by  plaintiffs,  in  order  to  provoke  an  action  of  trespass 
to  tiy  the  title  to  the  same;  that  an  action  for  that  trespass, 
brought  by  the  defendant,  was  now  pending. 

The  pl^tiff  objected  to  the  testimony  as  inadmissible. 

•  DosB,  J.  The  court  are  of  opinion  that  the  evidence  offered  bj 
the  defendant  is  not  competent  and  legal  evidence  to  go  to  the 
jury  to  rebut  the  claim  and  title  of  the  plaintiffs  to  any  part  of 
the  lands  to  which  they  claimed  tide,  and  which  are  included 
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in  their  deed  to  the  defendant;  or  to  show  that  the  title  to  anj 
part  of  the  lands  bo  conveyed  waa  not  in  plaintiffa  at  the  tima 
of  malriiig  the  oonTqranoe  to  the  defendant. 

The  defendant  excepted.    Yexdiot  and  judgment  ware 
dered  for  the  plaintiff,  wherenpon  defendant  appealed. 

•T.  Bayty,  for  the  appellant. 
Barper  and  8ooU^  for  the  ajipelli 


The  court  of  appeals,  at  the  Jime  lenn,  180B,  aiUmMwl  Hk^ 
judgment  of  the  general  ooork 


Ghinxt's  Lbsssb  V.  Watkhql 

What  OowwTUTas  a  Deed  or  Baboain  aitd  Sale.— To  cwnUhihi  a. 
deed  of  iMffgidn  and  lale  there  rnoBt  be  a  money  canrndeiatioPt  or  gm- 
end  words  of  eonaideratioii,  under  which  a  peconiaxy  ooniidflntiott 
nay  be  alleged;  other  land  being  etated  as  tlie  connderatloii  ii  not. 

Same.— If  "diyexa  good  causes  and  oonsidentionB''  are  used  in  the  deed,. 

without  an  ezprees  reference  to  any  other  oonaidsntion»  the  party  majr 

arer  what  the  consideration  waa»  and  if  this  be  money,  it  wQl  maks  it 

a  deed  of  bargain  and  sale. 
CkyVENAKT  TO  Stakd  Ssissd.— If  the  consideration  is  love»  maniage,  or 

natoral  love  and  aflbetion,  the  deed  will  operate  as  a  covenant  to  stand 

arinod. 
Deed  to  hate  OrERATioir  ir  possiblb.— If  adeedwillnothava  qwia^ 

tioB  in  one  way,  it  may  operate  in  aome  other  way;  and  althonc^  a> 

deed  cannot  operate  as  a  baigain  and  ssle,  it  may  operate  as  a  leofl^ 

ment. 
Deed  as  Evidence. — ^Neither  the  record  of  enrolment  nor  a  copy  of  a 

deed,  not  directed  by  law  to  be  enrolled,  can  be  admitted  in  evidence. 


Ejboimeiit  for  a  tract  of  land  called  Cheney's  Hanutd.  Ih» 
defendant  rested  his  defense  on  warrant,  and  plata  were  re-- 
turned.    OenenJ  issue,  and  joinder  thereon. 

The  plaintiff  read  in  evidence  a  patent  for  the  land  deaedbed 
in  the  declaration  granted  to  Biehard  Cheney  May  80, 1663,. 
for  one  hundred  acres  more  or  less,  and  offered  to  pzore  that^ 
the  lessor  of  the  plaintiff  was  the  heir  at  law  of  the  patentee. 

The  defendant  then  produced  a  copy  of  the  rent  roll  legally  au- 
thenticated, viz.:  "100  acres,  Cheney's  Hazard,  surveyed  twenty- 
fourth  December,  1661,  for  Biehard  Cheney,  on  the  south  side 
of  South  Biver,  PosB.«  John  Durbin.    Alienations:  100.  Patrick 
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QTmson  from  Samuel  Burgess  and  uxor,  serenteentb  Febmaty^ 
1719.    100.  Bicbard  Hill  from  Patrick  Symson  and  Eleanor^ 
tuBor,  third  NoTcmber,  1724.    100.    David  Mactlefiah  from 
Bichard  Hill,  fourth  April,  1726."    Defendant  then  offered  in 
evidence  the  will  of  John  Durfain,  dated  October  9, 1716,  where* 
by  he  devised  the  land  called  Cheney's  Hazard  to  his  wife  Eliza* 
beth, ''  to  be  entailed  upon  the  said  Elizabeth  and  her  heirs, 
neither  to  be  sold  nor  mortgaged,  if  the  said  Elizabeth  has 
heirs  by  her  own  body,  and  the  said  heirs  live  to  the  years  of 
twenty-one,  to  enjoy  the  said  land,  otherwise  the  son  of  Dorothy 
Collingsworth  to  enjoy  the  said  land  for  him  and  his  heirs;** 
and  a  deed  of  the  premises  in  question,  dated  seventeenth  Feb* 
ruary,  1719,  from  Samuel  Burgess  and  Elizabeth  Durbin,  who 
had  intermanied  with  Burgess,  to  Patrick  Symson.    The  ao* 
knowledgment  of  this  deed  on  the  part  of  the  wife  is  as  follows: 
*' Elizabeth,  the  wife  of  the  said  Samuel,  who  being  by  mo 
secretly  examined  out  of  the  hearing  of  her  said  husband,  de* 
dared  that  she  acknowledged  the  within  land  and  premises  to 
be  the  right  of  the  within  named  Patrick  Symson,  his  heirs  and 
assigns  forever,  free  from  any  threats  or  fears  of  her  said  hus* 
band's  displeasure."     The  deed  from  Symson  and  wife  to 
Bichard  Hill,  dated  twenty-third  November,  1724,  was  next 
read;  and  defendant  then  produced  the  original  land  records  of 
Anne  Arundel  county,  wherein  was  what  purported  to  be  a 
deed  from  Bichard  Hill  to  David  Macklefish,  dated  April  4, 
1726,  which  defendant  offered  to  read.    It  recited  that  for  and 
in  consideration  of  two  tracts  of  land,  lying  in  Anne  Arundel 
county,  the  one  containing  one  hundred  acres,  and  the  other 
known  as  Sutton's  Addition,  adjoining  the  former,  and  contain- 
ing twenty  acres,  more  or  less,  Bichard  Hill  hath  given,  granted, 
bargained,  set  over,  sold  and  confirmed,  and  doth  for  himself, 
his  heirs,  etc.,  give,  grant,  bargain,  set  over,  sell  and  confirm 
unto  David  Macklefish,  his  heirs,  etc.,  forever,  one  tract  of  land 
laid  out  for  Bichard  Cheney  the  twenty-fourth  day  of  Decem- 
ber, 1661,  called  Cheney's  Hazard,  lying  in  the  county  afore- 
said, beginning,  etc.,  containing  one  hundred  acres  more  or 
less,  now  in  the  tenure  and  occupation  of  David  Macklefish,. 
etc.,  to  have  and  to  hold  unto  David  Macklefish,  his  heirs,  etc.» 
forever,  to  the  only  proper  use  and  behoof  of  the  said  Davids 
his  heirs,  etc.,  and  to  no  other  use,  intent  or  purpoee  whatao** 
ever,  wiUi  covenant  of  iraxranty. 

Mdriin,  aitomey'generalf  and  KiUy,  for  the  plaintiff,  objeoted 
to  this  deed  being  read  as  one  of  bargain  and  sale  because  tho 
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eonndaniion  expzeaaed,  that  of  land,  was  not  BiriBfiifliit  to 
it  such:  1  Bac.  Ab.  463, 4S9;  Gilb.  on  Uaea,  60,  51,  8S,  11% 
296;  2  BL  Com.  338.  The  land  gi^en  in  exchange  is  noia  taI- 
uable  oonaideiation  since  no  title  in  that  land  pswwrl  to  the 
grantor  by  this  deed.  If  the  originsl  had  been  produced  aad 
proved,  the  deed  might  have  been  read  as  a  feoffinenL 


Shaaff  and  Johnnn^  for  the  defendant,  contended  that 
to  the  statate  of  uses  this  deed  would  have  raised  a  use  effeotaal 
in  equity,  and  that  now,  therefore,  a  use  will  be  raised  and  the 
statute  will  transfer  the  possession.  The  same  words  that  would 
create  a  use  at  common  law  will  make  a  bargain  and  sale  on  m 
Taluable  consideration:  2  Inst.  672.  A  Taluable  consideration 
means  a  recompense  given :  Shep.  Touch.  218.  There  must  be 
a  monqred  or  other  valuable  consideration:  Id.  220.  1  Bac  Ah. 
469,  referring  to  1  Co.  Bep.  176,  says:  it  must  be  money  or 
other  good  consideration.  Iiand  is  a  valuable  consideration^ 
and  there  are  no  determinations  that  deeds  expressing  land  as 
the  consideration  are  void.  This  deed  may  be  read  as  a  feoff- 
ment without  proof  of  its  execution,  as  the  originsl  record  is 
produced  in  court:  Oittings  v.  EaU,  ante,  602. 

Ohasb,  C.  J.  It  seems  to  be  taken  for  granted  hy  the  coun- 
sel that  unless  the  deed  can  operate  as  a  bargain  and  sale  it  can- 
not operate  at  all.  But  the  court  think  differenUy  upon  in- 
specting the  deed.  It  may  operate  as  a  feoflhient,  there  being 
words  **  give  and  grant,"  if  livery  of  seisin  can  be  proved,  and 
there  may  be  droumstances  from  which  livery  may  be  presumed. 
It  cannot  be  a  deed  of  bargain  and  sale  without  a  mon^  con- 
sideration, or  unless  there  are  general  words  of  consideration 
under  which  a  pecuniary  consideration  may  be  averred.  If  the 
consideration  is  blood,  marriage,  or  natural  love  and  afEsotion, 
it  will  operate  as  a  covenant  to  stand  seised,  as  in  2  Wilson,  22, 
23.  If  *'  divers  good  cauaea  and  considerationa  '*  are  need  with- 
out mentioning  any  specific  consideration,  the  party  may  ater 
what  the  consideration  was.  If  money  be  averred  as  the  con- 
sideration, it  will  make  it  a  deed  of  bargain  and  aale. 

The  court  will  lean  toward  giving  validity  to  a  deed.  If  it 
will  not  have  operation  in  one  way  it  may  operate  in  aome  othev 
way.  Theae  poaitiona  were  laid  down  in  this  court  in  the  case 
of  Paca  V.  Fanoood,  2  Har.  &  McH.  175.  This,  therefore,  not 
being  a  bargain  and  sale  or  deed  directed  by  law  to  be  enrolled, 
neither  the  record  nor  a  copy  is  evidence.  The  court  are  there- 
fore of  opinion  that  the  said  enrollment  ia  no  evidence,  aa  ths 
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said  deed  could  not  operate  as  a  deed  of  bargain  and  sale,  there 
not  being  any  monej  consideration  expressed  therein. 

The  defendant  excepted  and  then  offered  to  read  from  the 
original  records  brought  into  court  by  the  register  of  Anne 
Arundel  county,  a  document  purporting  to  be  the  will  of  David 
Macklefish,  dated  June  6, 1787,  whereby  he  derised  Cheney's 
Hasard  to  his  wife  for  life,  remainder  in  fee  to  his  son,  to  prove 
that  David  MaoTclefish  was  in  possession  of  that  land  and 
claimed  title  to  it.  The  will  appeared  to  have  been  signed  in 
the  presence  of  two  witnesses. 

Plaintiff  objected  to  this  evidence. 

Chase,  C.  J.  The  court  are  of  opinion  that  the  leoord  is  not 
legal  and  admissible  evidence  to  prove  that  David  ICaekkAsh 
claimed  the  land  in  question,  and  was  in  possession  thereof, 
claiming  titie  tO'^the  same,  the  said  will  not  being  attested  bj 
three  witnesses. 

The  defendant  excepted. 

Plaintiff  further,  to  prove  the  issue  on  his  part,  gave  evidence 
that  Bichard  Chen^,  the  patentee  as  aforesaid,  died,  leaving 
Bichard  Cheney,  his  eldest  son  and  heir  at  law,  who,  on  the 
tenth  December,  1707,  married  Bachel  Nicholson;  that  Eliza- 
beth  Cheney,  a  daughter  of  this  marriage,  in  1726  married 
Greenbuiy  Cheney,  by  whom  she  had  Zaehariah,  the  lessor  of 
the  plaintiff,  who  removed  from  Maryland  to  Pennqrlvania 
upwards  of  f  orfy-two  years  since  and  has  there  remained  ever 
since.  He  proved  the  lease,  entiy  and  ouster  as  laid  in  the 
declaration. 

Defendant,  in  addition  to  the  evidence  already  adduced, 
offered  to  prove  that  Bichard  liacklefish  was  the  grandson  and 
heir  at  law  of  David;  that  being  seised  thereof  on  the  third 
March,  1763,  he  duly  conveyed  the  premises  in  question  to 
Joseph  Howard,  who,  also,  on  April* 28, 1774,  received  a  deed 
for  the  same  land  from  Bichard  Burgess,  the  heir  at  law  of 
Samuel  Burgess  and  Elizabeth,  his  wife;  that  by  will,  dated 
tenth  December,  1777,  Joseph  Howard  devised  the  land  toi 
Benjamin  Howard;  that  after  the  death  of  Benjamin  Howard,, 
an  order  issued  out  of  chancery  for  the  sale  of  the  real  estate 
for  the  payment  of  his  debts,  and  that  at  such  sale  in  the  year 
1794,  the  lessor  of  the  defendant  in  this  action  became  the  pur- 
chaser of  Cheney's  Hazard;  that  no  person  by  the  name  of 
Cheney  has  been  in  the  possession  of  the  tract^in  question  since 
1710,  but  that  the  same  has  been  held  by  John  Durbin  and  wife 
and  those  claiming  under  them.    Whereupon  defendant  prayed 
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the  ootirt  to  direot  the  jnxy,  that  if  they  are  of  opinion  from  ih» 
mdence  given,  that  the  facts  as  stated  by  defendant  axe  trae> 
and  that  eyen,  although  they  are  also  of  opinion  that  the  facts 
etated  by  the  plaintiff  are  true,  then  tbey  ought  to  presame  that 
the  said  patentee,  Richard  Cheney,  or  his  son,  conveyed  the 
land  in  the  declaration  mentioned  to  John  Dnrbin. 

Ohasb,  C.  J.  The  conrt  are  of  opinion  that  if  the  jnzy  believe 
that  Elizabeth  Dnrbin,  the  devisee  in  the  will  of  John  Dnrbin, 
intermarried  with  Samuel  Burgess,  then  there  is  a  dear  deduc- 
tion of  title,  possession,  etc.,  to  presume  a  deed  to  John  Durfatn 
from  the  patentee,  or  from  his  son  Bichard,  and  the  court  give 
ihe  direction  to  the  jury  as  prayed  for  by  the  defendant. 

The  plaintiff  excepted. 

Yerdiot  and  judgment  for  the  defendant. 


Brosius  V.  Rbuteb. 

U  nuBOk  a  Jonnn.  881.1 

^ITUBN  TO  A  BlAKDAMUS. — In  a  retom  to  t^mamdammM  the  nme  ositiinty 
is  required  ••  in  dedarationB  and  plesdinge,  and  nothing  can  be  sup* 
^plied  by  intendment  or  Inference. 

Tacts  stated  in  Return.— The  facts  stated  in  a  return  to  a  mamiamm 
are  supposed  to  be  true,  and  are  not  travenables  if  tbey  are  fslae,  the 
remedy  is  by  action  against  the  person  making  the  return. 

Handaxus  to  restore  or  caused  to  be  restored  the  prosecutor 
into  the  place  and  function  of  minister  of  **  The  Saint  John's 
German Oatholic  Church  of  Baltimore,"  in  the  city  of  Baltimore, 
and  to  the  use  of  the  pulpit  and  altar  of  that  church,  and  of 
the  parsonage  house  thereof,  and  of  and  singular  the  effects, 
property,  rights,  priTileges,  liberties  and  functions,  to  the  said 
church,  altar  and  pulpit,  and  to  the  office  and  duty  of  rector  or 
priest  of  the  said  congregation,  in  anywise  belonging  or  apper- 
taining, or  to  signify  to  the  court  here  cause  to  the  contiazy 
thereof,  etc.  Proof  was  made  of  the  service  of  the  mandamvM 
en  each  of  the  defendants. 

The  defendants  made  the  following  return,  to  wit:  We,  Osb- 
earius  Beuter,  etc.,  the  parties  to  whom  the  writ  hereto 
annexed  is  directed,  by  virtue  of  the  writ  aforesaid  do  most 
humbly  certify  to  the  judges  of  the  general  court,  sitting  in 
the  general  court  for  the  western  shore  of  Maryland,  that  the 
persons  named  in  the  said  writ  are  members  of  a  congregation 
of  christians,  associated  together  for  the  purpose  of 
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worahip  in  the  eiiy  of  Baltimorey  and  Baltimore  conntj,  and 
aie  denominated  **  the  Saint  John's  Gtennan  Oatholio  Chnroh  of 
Baltimore."  We  do  further  certify  that  the  said  CsBsarins 
Beuter  was  duly  elected  and  chosen,  by  a  majority  of  the 
members  of  the  said  congregation,  minister  thereof,  and  that 
he  still  continues  to  exercise  his  ministerial  functions  with  the 
approbation  and  consent  of  the  said  majority.  And  we  do 
farther  certify,  that  the  said  CiBsaxias  Beater  was  put  into  pos- 
cession  of  the  church  of  the  said  congregation,  and  of  the  use 
of  the  palpit  thereof,  as  minister  of  the  said  congregation, 
with  all  the  liberties,  pririleges,  and  adyantages  to  that  place 
and  function  belonging  and  appertaining,  and  that  the  said 
minister,  so  elected  and  put  into  possession,  holds  the  place 
and  function  of  minister  of  said  congregation,  by  the  will  and 
assent  of  a  majority  of  the  members  of  the  said  congregation. 
And  we  do  further  certify,  that  the  said  Francis  X.  Brosius  has 
been  appointed  minister  by  the  Bight  Beverend  John  Carroll, 
Bishop  of  Baltimore,  without  the  previous  consent  and  appro- 
bation of  the  majority  of  the  members  of  the  said  congrega- 
tion, and  in  opposition  to  their  declared  wishes  and  choice, 
and  contrary  to  the  rules,  laws  and  canons  of  the  catholio 
church.  And  we  do  further  certify,  that  by  the  fundamental 
laws,  usages  and  canons  of  the  German  Catholio  Church  afore- 
said, to  which  we  belong,  that  the  members  of  the  church,  who 
found  and  built  and  contribute  to  the  support  of  the  church, 
and  the  pastor  thereof,  have  the  sole  and  exclusive  right  of 
nominating  and  appointing  their  pastor,  and  that  no  other 
person,  whether  bishop  or  pope,  has  a  right  to  appoint  a  pastor 
without  the  assent  and  approbation  of  the  congregation  or 
a  majoiiiy  of  the  same.  And  we  do  further  certify  that  the 
said  CaBsarius  Beuter  is  a  regular  clergyman  belonging  to  the 
eociety  called  **  the  Minorits  Conventuals  of  the  order  of  Saint 
Francis,"  and  that  the  said  CasBarius  Beuter  was  sent  back  to 
the  United  States  to  found  a  German  catholio  church  in  Balti- 
more, according  to  the  law  of  the  said  United  States;  and  that 
in  virtue  of  the  said  authoriiy  he,  the  said  CsBsarius  Beuter, 
and  a  majorify  of  the  congregation  aforesaid  did  build,  found, 
and  erect  the  said  church,  called  **  the  Saint  John's  German 
Catholic  Church  of  Baltimore,"  and  did  place  the  said  church 
tmder  the  sole  and  exclusive  control  of  the  said  order,  accord- 
ing to  the  law  of  the  United  States;  of  which  said  church,  the 
said  CsBsarius  Beuter  was  put  and  appointed  pastor,  and  still 
continues  so  to  be;  and  that  by  the  canonical  law  of  the 
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CrtUioIio  church  aforesaid,  the  said  CflBsaiins  Beater  owe» 
obedience  to  the  magistrate,  and  to  said  order,  and  to  no  other 
eodesiaatical  person  or  body  whatsoefer.  And  therefore  we^ 
cannot,  nor  can  either  of  us,  restore  the  said  Francis  X.  Bro- 
sins  into  the  said  place  and  function  of  minister  of  the  said 
church,  called  ''the  Saint  John's  German  Gatholio  Ohorch  of 
Baltimore,''  and  to  the  nse  of  the  chnxeh  of  the  said  congrega- 
tion,  and  the  pulpit  thereof,  aa  minister  of  the  said  congrega- 
tion, with  all  liberties,  priyileges  and  adnmtages,  to  that  plac» 
and  function  belonging,  as  by  the  writ  aforesaid  we  are  com- 
manded. In  witness  whereof  we  hereto  set  our  hands  and 
seals,  this  thirteenth  day  of  May,  in  the  year  of  our  Lord,  1805. 
Frid.  Ottsar.  Beater,  (seal.)  And  also  signed  and  sealed  by* 
the  other  defendants. 

Barper^  HoOingsworth  and  JKeB,  for  the  prosecution,  moTcd 
the  court  to  quash  the  return  for  inaaflciency  for  the  following 
reasons: 

1.  The  return  states  that  they  belong  to  "The  Saint  John's 
Catholic  Church  of  Baltimore,"  (which  is  a  congregation  pro- 
fessing the  Catholic  religion)  and  then  states,  that  by  the  can- 
ons* etc.,  of  that  congregation,  a  majority  may  appoint,  but 
does  not  show  that  in  the  Boman  Catholic  religion,  a  particular 
congregation  can  have  separate  canons.  This  being  material, 
must  be  positively  shown,  and  cannot  be  made  out  by  infer- 
ence or  intendment. 

2.  It  states,  that  the  bishop  appointed  the  prosecutor,  **  con- 
trary to  the  rules,  laws  and  canons  of  the  Catholic  Church,'^ 
without  showing  in  what  respect  the  appointment  was  contrary 
to  those  rules,  laws  and  canons,  or  what  those  rules,  laws  and 
canons  are. 

8.  It  states,  that  the  said  Caesarius  Beuter  was  elected  and 
put  into  possession  by  a  majority,  without  showing  when  and 
where  the  said  election  took  place;  and  how  many  members  of 
the  congregation  there  were  at  the  time  of  the  said  election,  and 
how  many  voted  for  the  said  Beuter;  and  that  the  meeting  for 
the  purpose  of  such  election  was  held  pursuant  to  the  canons. 

4.  It  states  that  by  the  canons,  laws  and  usages  of  the  Ger- 
man Catholic  Church  aforesaid,  the  members  who  found  and 
build  a  church,  and  who  contribute  to  the  support  of  it,  and  of 
the  minister,  have  the  sole  and  exdusive  right  of  nominating 
and  appointing  their  pastor;  but  does  not  show  particularly 
what  those  canons,  laws  and  usages  are,  nor  how  they  wer» 
established. 
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5.  It  states  that  the  said  Beater,  and  a  majority  of  the  eon- 
gregation,  did  erect  the  said  churchy  and  did  place  it  under  the 
direction  of  the  sodely  or  order  called  "The  ICnorits  Conren- 
tnals  of  the  Order  of  Saint  Francis/'  without  showing  when 
and  by  what  persons  particnlarly,  and  in  what  manner  the  said 
acts  were  done;  and  how  many  members  there  were  of  the  said 
congregation  at  the  time  of  doing  these  acts  respectiTely,  and 
the  pwfcicalar  canon  or  laws  by  Tirtae  of  which  the  said  acts 
are  respeetiTely  supposed  to  hare  been  done. 

6.  It  states,  that  the  said  church  was  built  and  founded  by 
authority  from  the  aforesaid  order  or  society,  without  showing 
the  nature  and  extent  of  that  authority,  or  the  manner  in  which 
it  was  giren,  or  the  power  of  the  said  order  or  society  to  gire 
such  authority. 

7.  It  states,  that  l^  the  canonical  law  of  the  Oatholio  Ohuroh^ 
the  said  Beuter  owes  obedience  to  the  said  order,  and  to  no 
other  ecclesiastical  person,  or  body  whatsoever,  without  show* 
ing  particularly  what  that  canonical  law  is. 

8.  It  states,  that  the  persons  named  in  the  return  are  mem- 
bers of  "  The  Saint  John's  German  Catholic  Church  of  Balti- 
more,'* and  that  they,  with  a  majority  of  the  members,  did 
eertain  acts,  without  showing  how  they  respeetiTely  became 
members,  or  what  number  of  persons  joined  with  them  in 
doing  the  said  acts,  and  how  those  persons  became  members. 

9.  It  claims  an  absolute  exemption  from  ecclesiastical  dis- 
cipline and  authority,  which  is  inconsistent  with  the  known 
rules  and  the  constitution  of  the  Boman  Catholic  religion, 
and  is  not  wananted  by  the  laws  or  constitution  of  this  state  or 
of  the  United  States. 

10.  It  does  not  show  that  the  prosecutor  was  removed. 

It  is  a  general  principle  that  every  return  to  a  mandamus  must 
be  a  complete  answer  to  the  writ:  The  Emg  v.  The  Ibffor  of 
Abingdon,  Salk.  488;  S.  C.  1  Ld.  Baym.  669.  There  must  be 
tlie  same  certainty  in  a  return  to  a  mandamus  as  in  pleadings: 
6  Com.  Dig.  7, 82,  88,  48;  4  Id.  216;  Burr.  731;  8  Salk.  430, 
433;  1  Show.  282;  6  Mod.  809;  1  Stra.  64;  2  Ld.  Baym.  1666; 
6  Mod.  268,  269.  The  matter  must  be  so  set  forth  in  the  return 
that  the  court  may  judge:  Salk.  483;  and  inconsistency  is  fatal: 
Id.  486.  The  return  in  Bunkel  t.  WinemiUer,  4  H.  &  McH.  429 
(1  Am.  Dec.  411),  was  very  special,  yet  this  court  held  all  the  ob- 
jections fatal,  and  particularly  that  which  is  the  Bubject-matter 
of  the  ninth  objection  to  the  present  return.  Unless  the  return 
is  sufficient  a  peremptory  mandamus  will  issue. 
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MuHn^  aUomei^'gmerdl,  Purvianoe  and  Boyd,  for  tlie  dafand* 

ABtt. 

Obasm,  0.  J.  (Srazoa,  J.,  ooneuxriiig.*)  In  the  retam  to  m 
Tnandamm,  the  facta  which  are  reqtdaite  to  juatify  a  refoaal  to 
reatore  muat  be  atated  with  predaioxi  and  certainty*  A  defectiTe 
and  incomplete  atatement  of  facta  cannot  be  aided  or  anpplied 
by  intendment  or  inference.  All  the  anthoritiea  aappori  fha 
position  that  the  same  certainty  ia  reqnired  in  a  return  to  a 
mandamus  aa  ia  neceesary  in  declarationa  and  pleadinga.  The 
facta  exhibited  in  the  return  must  appear  to  the  court  to  be  a 
complete  juatification  for  refnaing  to  reatore,  or  the  court  will 
order  a  peremptoxy  mandamus;  and  certainly  there  cannot  be 
anything  better  estoUiahed  than  that  neceaaaxy  facta  not  ataied 
are  not  inferable  or  to  be  intended  from  facta  which  are  act 
forth.  The  facta  set  forth  in  the  return  are  auppoeed  to  be 
true,  and  are  not  traTcxaable;  and  the  court  must  decide  whether 
th^  are  a  auffident  and  l^gal  cause  to  justify  the  refusal  to 
reatore.  Should  the  atatement  of  facta  in  the  return  be  false, 
the  remedy  is  by  action  against  the  peiaons  who  make  the 
return,  and  to  whom  the  mandamua  waa  directed. 

These  pxinciplee,  being  recogniaedt  will  lead  the  court  to  a 
right  deciaion  in  this  case. 

The  court  are  of  opinion  that  the  return  of  Cieaacxua  Beuter^ 
etc.,  to  the  writ  of  mandamus  in  this  case  is  insufficient  andde* 
fectiTe  in  law,  in  not  showing  and  aetting  forth,  with  precision 
and  certainty,  the  rules,,  laws  and  oanona  of  the  Catholic  church, 
which  render  the  appointment  of  Francis  X.  Brosius,  Tninister 
of  **  The  Saint  John's  German  Catholic  Church  of  Baltimore,** 
by  the  Bight  Bererend  John  Carroll,  Bishop  of  Baltimore,  un» 
lawful,  without  the  previous  approbation  of  the  majority  of  the 
members  of  the  congregation  of  the  said  church,  in  not  settiog 
forth  the  fundamental  laws,  usages  and  canons  of  the  said  Gter- 
man  Catholic  Church,  which  vest  the  right  and  power  of  nom* 
inating  and  appointing  the  pastor  of  the  said  churoh  exduaiTely 
in  the  members  thereof,  who  did  found  and  build  the  same,  and 
do  contribute  to  the  support  of  the  said  church  and  pastor 
thereof;  in  not  setting  forth  the  rules  and  canons  of  the  said 
church,  which  make  the  assent  and  approbation  of  the  congre- 
gation of  the  said  churoh,  or  a  majority  of  them  neceasaiy  to 
yalidate  the  appointment  of  the  pastor  by  the  said  biahop;  in 
not  setting  forth  any  rules  or  canons  of  the  said  Cafliolie 
Church,  whereby  "  The  Saint  John's  Oexman  Catholic  Churoh 
of  Baltimore  "  is  placed  under  the  supexintendence  and  control 
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<rf  the  floeieij  called  ''The  Mmoriis  ConTentuals  of  the  Order 
of  Saint  Franoia/'  in  exdasion  or  derogation  of  the  authority  of 
4he  Pope,  and  of  the  said  John  Oarroll,  Bishop  of  Baltimore. 

And  thereupon  the  oourt  quash  the  said  refcnm,  and  order  a 
peremptory  mandamus  to  issue  to  the  Beverend  OaBsarioa  Ben* 
ier,  etc.,  to  restore,  eto. 

Betnm  quashed,  eto. 


Wist  v.  Huqhbsl 


BSTOfT  OF  Bioovmr  of  Misnx  PaoFiT&^If  the  plsinliff  eia  prove 
that  his  title  aocmed  hefme  the  time  of  the  dsmiaekid  in  the  action  el 
ejectment,  and  that  the  defendant  had  a  longer  poBMasion,  he  may  le- 
coTer  the  antecedent  profiie }  hat  in  that  caee,  the  defendant  can  oon« 
troTert  his  title. 

LiABiLmr  or  Dsfendaht  fob  Mbsnb  Profits.— From  the  time  of  the 
demise  nntil  the  plaintiff  la  pnt  in  poeeenion,  tlie  defendant  Is  acooont- 
aUe  for  the  profits.  If  another  person  enters  into  possession  during  the 
time  the  ejectment  is  pending,  tlie  defendant  is  still  answerahle^  lor 
it  will  be  presnmed  the  entry  is  made  by  defendant's  consent;  bnt 
if  the  defendant  can  prove  that  the  plaintiff  himsell  reeeiTed  the 
profits,  he  is  not  then  liable  for  such  profits. 

IflSNB  Pboffts,  how  Ascbbtainbd.— In  an  action  to  reooTsr  mesne 
profits,  to  ascertain  the  profits,  the  plaintiff  may  either  prore  the  profits 
received  from  the  land,  or  the  probable  value  of  the  land. 

JVDOMBNT  IN  EJBCTMENT. — ^In  an  action  of  ejectment  to  recover  mesne 
profits,  the  defendant  is  not  estopped  by  the  judgment  against  him  in 
ejectment,  from  proving  that  the  plaintiff  was  in  possession  of  the  land 
between  the  date  of  the  dendse  laid  in  tlie  dedantion  and  the  jndg* 
ment. 

Tbbspass  to  reooTer  the  mesne  profits  of  a  traotof  land  oalled 
Jarrett's  Disappointment,  reoorered  in  an  action  of  ejectment, 
brought  by  plaintiff's  lessee  against  the  present  defendant, 
twenty-fifth  of  Januaiy ,  1798.  The  demise  laid  in  the  declaration 
of  ejectment  was  on  the  first  of  July,  1797,  to  hold  from  thirtieth 
of  June  preceding,  for  a  term  of  ten  years,  and  the  entry  and 
ouster  stated  to  be  on  the  first  of  July,  1797.  At  the  May 
term,  1800,  plaintiff's  lessee  recoTered  judgment  for  all  that 
part  of  Jarrett's  Disappointment,  for  which  the  ejectment  was 
brought.  This  judgment  was  afBrmed  on  appeal,  and  posses- 
sion delivered  April  4, 1808,  under  a  writ  of  hdbere  fadaspoa' 
weagUmem  issued  March  8, 1808. 

The  writ  in  this  cause,  issued  nineteenth  of  July,  1802,  and 
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the  declaration,  stated  that  the  defendant  entered  into  the  tract 
called  Jairett's  Disappointment,  on  the  first  of  July,  1795,  and 
ousted  the  plaintiff  from  the  possession  and  ooonpation  thereof, 
and  kept  him  out  from  July  1, 1796,  to  July  1, 1802,  and  during- 
all  that  time  receired  to  his  own  use,  all  the  issues  and  profits 
of  the  land,  of  the  yearly  Talue  of  one  hundred  pounds.  Ther» 
were  three  separate  actions  against  separate  persons  for  th» 
mesne  profits  of  the  same  tract,  all  brought  at  the  same  time, 
and  ready  for  trial  at  the  present  term.  The  general  issue  wa» 
pleaded. 

At  the  trial  defendant's  oounsel  asked  a  witness  whether  the 
plaintiff  had  not,  during  the  pendenqr  of  the  action  of  eject- 
ment, been  in  possossion  of  a  part  of  the  land  for  which  th# 
ejectment  had  been  brought.    Plaintiff  objected. 

Jdhmaon^  tor  the  defendant,  contended  that  as  the  demise  in 
the  action  in  ejectment  was  laid  in  1797,  and  this  action  was 
for  mesne  profits  from  1796,  the  question  as  to  plaintiff's  pos- 
session prior  to  1797,  was  proper,  and  even  as  to  the  possession 
subsequent  to  1797  Uie  question  might  be  asked,  for  if  plaintiff 
had  receiTcd  any  part  of  the  profits,  or  cultiTated  any  portion 
of  the  land,  he  ought  not  to  lecoTer. 


Buduman,  for  the  plaintiff,  contended  thai  the  record  in  the 
action  of  ejectment,  was  condusiTe  as  to  defendant's  possession 
of  the  land  subsequent  to  the  demise,  he  having  confessed  lease, 
entry  and  ouster,  and  rerdict  being  given  against  him  for  the 
whole  of  Jarrett's  Disappointment,  except  a  small  portion  of 
Contestable  ICanor  No.  2.  Plaintiff  can  recover  mesne  profits 
anterior  to  the  denuse  in  the  ejectment  suit.  He  may  go  as  far 
back  as  he  can  prove  his  title  and  the  defendant's  possession. 

Chabb,  0.  J.,  DoHB  and  Snuoo,  JJ.,  concurring.  This  is  an 
action  to  recover  mesne  profits,  and  the  plaintiff  must  show, 
the  best  way  he  can,  what  those  profits  are.  There  are  two 
modes  of  doing  so,  one  of  which  he  may  resort  to;  either  prove 
the  profits  received  from  the  land,  or  the  probable  value  of  the 
land.  The  plaintiff  here  has  resorted  to  the  former  mode. 
Although  the  recovery  in  the  action  of  ejectment  was  for  the 
whole  land,  the  plaintiff  must  prove  possession  anterior  to  the 
demise  in  the  ejectment,  and  that  the  defendant  received  the 
profits. 

The  defendant  may  also  show  that  the  plaintiff  was  in  posses- 
sion of  part  of  the  land,  and  received  the  profits  of  the  part  of 
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-which  he  was  possessed.  Suppose  a  man  had  been  in  posses- 
sion of  land  of  which  he  had  derived  no  benefit,  he  could  not 
be  compelled  to  pay  more  than  the  profits  derived  from  it»  if 
the  plaintiff  resorts  to  that  mode  of  proving  the  profits.  It  is 
not  like  an  action  of  trespass  for  damages.  It  is  for  the  use  and 
occupation  of  land  which  was  recovered  in  an  action  of  eject- 
ment. It  would  be  an  extraordinary  thing  if  the  plaintiff  could 
recover  profits  for  lands  he  himself  was  in  the  possession  of  at 
the  time,  and  received  the  profits. 

It  appears  that  there  are  several  tenants  on  the  land.  The 
plaintiff  can  only  recover  the  profits  according  to  the  possession 
of  each  tenant,  in  an  action  brought  against  them. 

Defendant's  attorney  then  stated  that  there  were  three  sepa- 
rate actions  against  different  persons  for  the  mesne  profits 
arising  from  the  same  land,  and  prayed  the  court  to  direct  the 
jury  that  the  defendant  in  this  action,  was  only  answerable  for 
profits  made  by  him  during  his  possession. 

MMnggwofihf  Shaaff^  Buchanan  and  Monigomery^  tot  the 
plaintiff,  objected  that  defendant  could  not  set  up  tiie  possoo 
eion  of  any  other  person  to  defeat  plaintiff's  recovery,  and  that 
defendant  is  estopped  to  deny  the  will  of  the  plaintiff  from  the 
time  of  the  demise  in  the  declaration  in  ejectment:  Bun.  Ifjeot. 
166, 167;  2  Burr.  668. 

Johnson^  for  the  defendant,  urged  that  the  recovery  in  eject- 
ment was  not  conclusive  as  to  the  actual  possession,  but  only 
as  to  the  right  of  possession,  and  that  if  defendant  could  prove 
third  persons  to  have  been  in  the  occupation  of  the  premises  at 
any  time,  plaintiff  could  not  recover  of  the  defendant  profits 
accruing  during  that  time. 

Ohasb,  0.  J.  It  appears  to  the  court  that  an  action  of  eject- 
ment was  brought  by  the  lessee  of  the  present  plaintiff  against 
the  present  defendant,  to  which  he  appeared  and  made  defense. 
There  has  been  a  recovery  against  him,  and  a  writ  of  possession 
executed  to  restore  the  possession  to  the  plaintiff.  This  action 
is  brought  to  recover  the  mesne  profits  during  the  time  the  de- 
fendant remained  in  possession.  If  the  plaintiff  can  prove  his 
title  accrued  before  the  time  of  the  demise  in  the  action  of 
ejectment,  and  that  the  defendant  had  been  longer  in  posses- 
sion, he  may  recover  antecedent  profits.  But  in  such  case  the 
defendant  is  at  liberty  to  controvert  this  title.  But  from  the 
time  of  the  demise  until  the  plaintiff  was  put  into  possessioa 
under  the  IwberefacioB  posaeagUmem,  the  defendant  is  account* 
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aUe  for  the  pxoAts.  If  another  person  enters  into  poeeeniott 
dnxing  the  time  the  ejectment  is  depending,  the  defendant  i» 
still  answeraUe,  for  it  is  to  be  mpposed  the  entzy  is  with  th» 
consent  of  the  defendant.  Bat  if  the  defendant  ean  prove  tha 
phiintifr  himself  reoeived  the  profits,  he  is  then  not  aoawwaUft 
for  the  profits  so  reoeived  hj  the  p^*^'**^^ 
Tevdiot  for  plaintiff  for  three  hundred  doUan 
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Austin  t;.  Riohabdson. 

(9  Oaia,  901.] 

▲uaoATioir  or  Noncx  Unuxcbssabt.— Where  a  partj  agreed  with 
enother  that  if  the  latter  would  take  the  bond  of  a  third  partj  In  pay* 
ment  of  a  debt,  the  former  ahoold  eee  the  money  paid;  it  is  not  neoea> 
eaiy,  in  an  action  on  the  agreement,  the  bond  not  having  been  paid,  to 
aver  notice  of  the  non-payment  by  tiie  maker  of  the  bond. 

IllBTBUcnoN  TO  JuBT. — ^The  coort  may  properly  inetmct  the  jmy  on  tho 
l^gal  effect  of  a  certain  instrument,  without  violating  the  rale  that  an 
instmction  shall  not  be  given  on  the  weight  of  evidence. 

,  AoTxov  on  the  ease  brought  by  Biohardson,  executor  of 
^chardson,  against  Austin.  One  Winston  was  indebted  to 
the  plaintiff's  testator  in  a  certain  snm,  and  offered  in  payment 
a  bond  executed  by  Imlay  to  Ewing,  and  by  him  assigned  to 
Bead,  who  assigned  to  Austin,  and  he  to  the  said  Winston;  but 
the  testator  refused  to  accept  it  in  payment.  However,  in  con* 
eequence  of  an  understanding  between  the  testator  and  the  de- 
fendant that  if  the  former  would  aooept  the  bond  in  payment 
of  Winston's  debt,  and  should  convey  to  Winston  a  tiaot  of 
land  sold  by  the  testator  to  Winston,  he,  Austin,  would  be  re- 
sponsible  to  the  testator  for  the  amount  of  the  bond,  and  would 
see  the  money  paid.  The  declaration  averred  that  the  testator 
did  perform  the  said  agreement  in  all  things  on  his  part  to  b» 
performed;  that  he  conveyed  the  land  to  Winston,  from  whom 
he  received  the  said  bond  in  discharge  of  the  debt  as  aforesaid; 
and  had  used  all  due  means  within  his  power  to  obtain  pay- 
ment from  the  obligor,  but  bad  not  been  able  to  succeed;  and 
the  defendant,  though  often  required,  had  not  performed  the 
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agreement  on  his  part,  but  had  refused.  The  defendant 
pleaded  non  asaumpsii. 

Upon  the  trial,  the  defendant  filed  a  bill  of  exceptions,  which 
stated  that  the  plaintiff,  haTing  proved  the  aaaun^ptU  laid  in  the 
declaration,  produced  a  deed  of  bargain  and  sale  from  the  tes- 
tator to  Winston,  for  the  land,  and  a  subsequent  mortgage 
thereof  from  Winston  to  the  defendant,  to  secure  the  payment 
of  two  hundred  and  fifty  pounds,  said  therein  to  have  been  paid 
by  the  defendant  to  ike  testator;  that  he  also  proved  by  Winston 
that  the  mortgage  was  discharged,  as  well  as  Lnlay's  bond,  by 
the  sum  mentioned  in  said  mortgage.  The  bill  further  stated 
that  the  defendant  asked  the  court  to  instruct  the  jury  that  the 
said  deed  of  bargain  and  sale  was  not  such  a  one  as  the  plaintiff 
should  produce,  under  the  agreement  and  averments  stated  in 
the  declaration;  but  the  court  refused,  and  informed  the  jury 
that  the  said  deed  of  bargain  and  sale  was  sufficient,  in  law,  to 
satisfy  the  averments. 

Terdict  and  judgment  were  for  the  plaintiff,  from  which  Aostin 
appealed. 

Duval  and  BandoHph,  for  appellant,  argued  that  notice  to  Austin 
that  the  money  could  not  be  obtained  from  Imlay,  ought  to  have 
been  averred;  for  Austin  was  but  a  mere  indorser,  and  theie- 
fore  timely  notice  ought  to  have  been  stated  in  the  declaration, 
and  proved  upon  the  trial:  2  Morg.  Ess.  162;  Chichedery.  Fbss, 
1  Call,  83  (1  Am.  Dec.  509).  But  considering  Austin  merely  as 
a  security,  it  was  absolutely  necessaiy  for  the  plaintiff  to  have 
laid  a  special  notice;  because  the  defendant  was  chargeable  on 
a  collateral  matter,  and  not  on  a  mere  debt:  1  Esp.  N.  P.  130. 

The  declaration  states  a  conveyance  by  the  plaintiff  in  his 
own  right,  but  the  deed  is  in  his  capacity  of  executor,  and  there 
is  therefore  a  variance.  The  instruction  of  the  court  that  the 
deed  supported  the  averments  was  erroneous:  Ked  v.  Baheri^  1 
Wash,  208. 

Wicktam^  for  the  respondent^  denied  that  an  averment  of 
notice  was  necessary.  The  assignee  is  indeed  bound  to  use  due 
diligence  to  recover,  but  not  to  give  notice  to  the  assignor:  Lee 
V.  Love,  1  Call,  497;  Maclde  v.  DavU,  2  Wash.  219  (1  Am.  Dec. 
482. )  Besides  there  is  an  express  averment  that  the  plaintiff  had 
performed  all  things  on  his  part,  which  includes  notice,  if  neces- 
sary. There  is  no  variance  between  the  evidence  and  declara- 
tion; for  although  the  declaration  does  not  state  the  deed  to 
have  been  by  him  as  executor,  yet  it  is  substantially  the  same 
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ihiog;  for  he  executed  the  deed,  and  it  was  hia  act.  The  lA* 
atraction  was  not  upon  the  whole  evidence  but  merely  that  the 
deed  correqK>nded  with  the  ayerments  in  the  declaration. 

Lto>8,  J.    The  first  exception  taken  by  the  counsel  for  the 
i^pellaat  is,  that  there  is  no  avemient  of  notice  to  the  defend* 
ant,  and  that  due  diligence  had  been  used  to  obtain  payment  from 
Lnlay.    But  the  court  is  of  opinion  that  there  was  no  necesaitiy 
for  such  an  arerment;  for  the  defendant  undertook  to  see  the 
money  paid,  and,  of  course,  it  was  his  business  to  look  to  the 
performance  himself,  without  any  notice  from  the  plaintiff. 
Por  the  difBorence  is,  where  the  party  cannot  perform  the  thing 
without  receiying  notice  from  the  person  to  whom  it  is  to  be  per- 
formed, and  where  he  may  perform  it  without  such  notice  from 
the  other  side.    In  the  first  case,  a  special  notice  and  demand 
is  necessary,  but  not  in  the  other;  and  that  is  the  whole  amount 
of  the  cases  cited  from  Espinasse  by  the  appcdlanfs  counsel. 
But  in  the  present  case,  the  defendant  might  have  performed  his 
undertaking  without  notice  from  the  plaintiff;  he  might  have 
consulted  the  records  and  seen  the  deed;  he  might  have  ascer- 
tained whether  the  money  had  been  paid  by  Imlay;  and  if  not, 
he  might  have  had  it  done  without  notice  or  other  act  on  the 
part  of  the  plaintiffl    Of  course,  as  he  had  entered  into  an  ex- 
press undertakiDg,  if  he  failed  to  perform  it,  a  general  allega- 
tion of  the  demand  and  refusal  was  sufficient  without  stating  a 
special  notice  or  particular  request.    The  case  of  Okidiester  t. 
Va88y  1  Cal),  83  (1  Am.  Dec.  609),  has  no  influence  on  the  case, 
as  was  supposed  by  the  appellant's  counsel;  for  that  case  did 
not  turn  upon  the  notice,  but  upon  the  omission  to  aver  a  gift 
to  the  other  daughters;  which  being  the  very  gist  of  the  action, 
the  court  thought  that  there  could  be  no  recovery  without  an 
express  statement  of  the  fact;  but  here  notice  was  not  the  gist 
of  the  action.    The  plaintiff  had  only  to  convey  the  land,  and 
the  defendant  was  bound  to  see  the  money  paid;  therefore 
notice  that  he  should  do  so  was  wholly  unnecessary. 

With  respect  to  the  opinion  given  by  the  district  court,  rela- 
tive to  the  deed,  we  think  there  is  no  just  ground  of  exception 
on  that  account.  For  it  was  the  defendant  who  moved  for  the 
instruction;  and  the  court,  in  effect,  only  gave  their  opinion 
that  it  was  in  substance  conformable  to  the  declaration,  and 
not  that  the  plaintiff  was  entitled  to  recover  upon  the  evidence 
offered.  So  that  the  opinion  merely  served  as  an  inducement 
to  the  other  evidence  de  ban  the  deed,  which  mm  to  form  a 
component  part  of  the  plaintiff's  right  to  recover.    It  is  there- 

Dbo.  V01..U— m 


646  Blane  v.  Pboudvit.  [Virginia^ 

fore  nofc  like  the  case  of  Keel  t.  Herbert^  where  Uieie  was  an  ex« 
press  declaration  to  the  jury  upon  the  whole  eyidenoe;  for  in 
the  present  case,  it  was  a  constmction  of  papers,  and  the  opin« 
ion  confined  to  a  single  point,  without  any  attempt  to  prescribe 
the  verdict  which  the  jury  were  to  find.  The  court  is,  there* 
fore,  unanimously  of  opinion  that  there  is^o  eixor  in  the  judg- 
ment, and  that  it  ought  to  be  afBrmed. 
Judgment  affirmed. 

This  case  is  dted  in  Brooke  ▼.  Totmg,  8  Band.  112;  on  the  pdnt  of  an  in* 
stmction  to  the  juiy.  On  the  subject  of  notice,  it  is  dted  in  the  sfxteenth 
American  edition  erf  Chitty  on  Pleading,  p.  837. 


Blane  t;.  Proudfit. 

fS  GALLt907.] 

PowxB  or  Agxnt  to  Bind  PiaNCiPAL.»A  merehani  abroad  writes  to 
lus  correspondent  here  to  buy  ffnin  on  his  acooont^  and  draw  biBs  on 
him  for  the  amoimt;  the  agent  can  diaw  bills  only  for  this  flpeeific  pm^ 
pose;  and  if  a  third  person  sells  grain  to  the  agents  without  <i^ing 
with  him  in  that  capacity,  or  to  the  prindpal,  he  cannot  reoover  of  the 
prindpal  on  bills  drawn  on  the  prindpal  by  the  agent,  at  the  time  of 
sale,  for  the  purchase  money. 

GxNSRAL  Rule  as  to  Priitgipal's  LiABiLmr.— The  general  rule  is 
that,  to  chaige  the  principal,  the  agency  must  be  proved  to  be  universslt 
or  the  dealing  must  be  within  the  agent's  expUdt  powers. 

Bill  filed  by  Proudfit  in  the  high  court  of  chancery,  stating 
that  Hunter  was  employed  by  Blane,  of  London,  to  purchase 
grain  in  Yiiginia,  and  to  draw  bills  on  him  for  payment;  thai 
plaintiff,  knowing  of  this  authority,  sold  Hunter  ten  thousand 
bushels  of  com,  for  one  thousand  five  hundred  and  eighty-eight 
pounds,  in  bills  to  be  drawn  by  Hunter,  and  indorsed  by  Patten 
and  Dalrymple,  also  agents  of  Blane;  that  after  nine  tiiousand 
four  hundred  bushels  had  been  delivered  on  board  the  Sdpio,  one 
of  Blane's  vessels,  Patten  and  Dalrymple  refused  to  indorse, 
but  assured  plaintiff  of  Hunter's  authority,  and  showed  plaintiff 
a  copy  of  his  orders;  that  plaintiff  forwarded  the  bills  to  Lon- 
don, where  they  were  protested. 

Patten's  answer  admits  the  refusal  to  indorse,  but  denies  hay 
ing  assured  plaintiff  of  Hunter's  authorify,  and  avers  that,  on 
the  contrary,  they  said  that  they.  Patten  and  Dalrymple,  thought 
he  was  exceeding  his  authority;  that  they  showed  to  plaintiff  a 
copy  of  their  orders  from  Blane,  which  only  authoriied  them  to 
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draw  upon  actual  shipments  made,  and  that  they  told  plaintiff 
Hunter's  instructions  were  of  the  same  nature. 

Blane's  answer  states  that  Hunter  and  others  being  indebted 
to  him,  he  chartered  vessels  and  sent  them  to  Virginia  to  be 
laden  with  corn  for  Europe,  if  they  should  think  proper  to  un- 
dertake the  shipments,  and  gave  instructions  by  letters  of  the 
twentieth  and  twenty-third  November,  1789;  that  plaintiff  should 
have  demanded  the  letter  of  the  twentieth  if  he  meant  to  con- 
tract with  Hunter  in  consequence  of  that  of  the  twenty-third; 
denies  that  he  employed  Hunter  to  purchase  grain  on  his  ac- 
count, or  draw  bills  on  him  unless  warranted  to  do  so  by  placing 
funds  in  his  hand;  insists  that  he  was  only  obliged  to  receive 
consignments  of  grain  sent  him  by  Hunter;  that  the  Brinkley 
was  the  only  ship  Hunter  was  authorized  to  load;  that  the  latter's 
instructions  were  limited  to  particular  objects,  and  that  defend- 
ant declined  receiviDg  the  cargo  of  the  Sdpio. 

Depositions  were  read  showing  the  sale  and  delivery  of  the 
com  as  stated  in  the  bill,  the  refusal  to  indorse,  and  the  assign- 
ment of  the  bill  of  lading  to  plaintiff  as  security.  It  also  ap- 
peared from  the  depositions  that  Blane  chartered  the  ship, 
insured  her  cargo  to  Ferrol,  Spain,  but  afterward,  on  account 
of  the  poor  market  there,  ordered  the  vessel  to  London;  and 
that  at  the  time  of  the  non-acceptance  of  the  bills,  Blane  gave 
as  a  reason  therefor,  that  he  might  not  receive  remittances  from 
Ferrol  to  pay  them. 

There  were  given  in  evidence  various  instruments:  The  bills, 
dated  sixth  of  May,  1790,  drawn  by  Huxfter  on  Blane,  at  sixty 
days'  sight,  in  favor  of  the  plaintiff.  A  copy  of  the  charter- 
party  entered  into  by  Blane  with  the  owner,  for  nine  months  or 
more,  no  particular  voyage  being  described.  The  letters  of  the 
twentieth  and  twenty-third  November,  1789,  from  Blane  to 
Hunter,  containing  instructions  to  purchase.  The  letter  from 
same  to  same,  dated  twenty-seventh  November,  1789,  relative  to 
the  Brinkley,  and  telling  Hunter  to  repair  at  his,  Blane's,  expense. 
A  letter  of  Deeember  24, 1790,  from  Blane  to  Hunter,  reminding 
him  of  some  balances  due,  and  reproaching  him  for  having  ex- 
ceeded his  authority,  which  was  confined  to  the  Brinkley's 
caigo;  that  his  drafts  had  not  been  accepted  for  want  of  funds 
to  his  credit;  that  the  Sdpio  had  been  loaded  under  ciroum* 
stances  which  rendered  it  optional  in  Blane  to  take  it  or  not; 
but  that  previous  to  his  knowledge  of  these  droumstances  he 
had  insured  the  caxgo,  the  premiums  of  which  not  having  been 
reimbursed,  he  had  placed  to  Hunter's  debit.    A  letter  from 
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Pioudfit  to  Hunter,  of  aixteenth  March,  1790,  as  follows:  "I 
have  for  sale  ten  thousand  bushels  of  com,  which  I  will  deliTer 
to  you  at  Port  Boyal,  on  board  any  vessel  you  may  send  by  the 
twentieth  April  next,  at  fifteen  shillings  and  sixpence  sterling 
per  barrel  (of  five  bushels).  Should  yourresael  not  be  there  by 
that  time,  the  com  is  to  be  reoeired  by  your  friend,  and  the 
bills  given  me,  which  are  to  be  upon  London  at  sixty  days,  in* 
dofsed  by  Patten  k  Daliymple."  A  letter  of  the  same  date  in 
answer,  agreeing  to  take  the  com  at  fifteen  shillings  and  six- 
pence, payable  in  bills  on  London  at  sixty  days'  sight.  Letter 
of  May  16, 1790,  from  Proudfit  to  Hunter,  complaining  of  his 
haying  directed  Dabymple  to  reoeiTe  the  bills  of  lading  for  the 
com,  as  it  was  in  consequence  of  his  promising  to  indorse  the 
bills  of  lading  that  I  accepted  your  bills  without  the  indorser's 
promise;  and  requesting  that  he  will  come  to  Fredericksburg  to 
see  about  it,  as  the  bills  of  ladiqg  must  be  indorsed  by  Hunter 
to  Proudfit. 

A  witness  testified  that  he  was  present  when  the  contnot 
between  Hunter  and  Proudfit  was  entered  into,  and  that  Blane's 
name  was  not  mentioned,  nor  was  he  nor  any  other  person 
named  as  in  any  way  interested  in  the  purchase,  or  responsiUe 
ior  the  payment.  The  court  of  chancery  decreed  in  favor  of 
ihe  plaintiff;  whereupon  Blane  appealed, 

Banddph  and  WiciDham,  for  the  appellant,  contended  that 
Hunter  exceeded  his  authority,  but  relied  principally  on  the 
circumstance  that  Proudfit  contracted  with  Hunter  alone;  that 
the  correspondence  with  Hunter  is  in  his  own  name  and  not  as 
agent;  that  the  bills  were  not  drawn  on  account  of  the  agency: 
Hopkina  v.  Blane,  1  Call,  377;  Pow.  on  Con.  118. 

Nicholas,  for  the  appellee,  urged  that  Hunter's  powers  were 
of  the  most  extensiTe  kind,  that  he  was  a  general  agent:  Edoe 
T.  Oxfey,  1  Wash.  19  (1  Am.  Dec.  425).  There  was  no  evidence 
to  show  that  the  contract  was  on  Hunter's  own  account. 

By  Court,  Ltohs,  J.  In  the  present  case  the  defendant  might* 
with  safety,  perhaps,  have  demurred  to  the  plaintiffs  biU.  For 
although  it  charges  that  the  bills  of  exchange  were  taken  upon 
the  credit  of  Blane,  yet  that  is  consistent  with  the  other  facts 
stated  in  it;  such  as  the  requisition  that  the  bills  should  be  in* 
dorsed  by  Patten  and  Daliymple,  and  when  that  could  not  be 
obtained,  taking  of  an  assignment  of  the  bills  of  lading.  These 
circumstances  pioTe  that  the  bills  were  neither  drawn  nor  taken 
upon  the  credit  of  Blane,  but  that  the  plaintiff  looked  else- 
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where  for  eeouritj.    Therefore,  upon  his  own  showingy  it  ia 
probable  that  the  bill  oonld  not  hare  withstood  a  demnner. 

Be  that  as  it  may,  howtrer,  the  case  is  dearly  in  f aTor  of  the 
defendant  upon  the  testimony;  for  the  plaintiff  does  not  prore 
that  he  ever  saw  or  heard  of  Hunter's  powers  before  he  sold  the 
com  to  him.  But  if  he  had,  those  powers  did  not  anthoriae 
Hunter  to  draw  the  bills  in  question.  For  it  does  not  appear 
that  the  oontraot  was  upon  the  account  of  Blane;  so  far  from  it» 
his  name  is  not  even  mentioned  in  the  agreement,  but  the  stip- 
ulation is  for  bills  on  London,  generally  to  be  indorsed  by  Pat- 
ten and  Dalrymple,  without  mentioning  on  whom  they  were  to 
be  drawn.  A  drcumstanoe  which  plainly  shows  that  Blane  was 
not  considered  as  the  person  on  whose  account  the  contract  was 
made;  otherwise  it  is  not  conceintble  why  his  name  was  omitted. 

This,  however,  is  not  all.  There  are  other  circumstances 
which  have  considerable  weight  in  determining  that  it  was  a 
transaction  between  Hunter  and  the  plaintiff,  upon  the  credit 
of  Hunter  only.  For  it  appears  that  when  Patten  and  Dal- 
rymple  refused  to  indorse,  the  plaintiff  had  it  in  contemplation 
to  stop  the  deliveiy  of  the  com  until  the  bill  of  lading  was  as- 
signed to  him;  which  certainly  would  not  have  happened  had 
he  relied  upon  the  credit  of  Blane.  Besides,  that  charge  is 
exploded  by  other  circumstances;  for  in  his  letter  of  the  twenty- 
third  of  April,  1790,  he  intimates  that  the  bills  of  others  in- 
dorsed by  Hunter  would  be  receiTed;  which  shows  that  his  con- 
fidence was  in  Hunter  himself;  and  therefore,  after  the  bills 
were  returned  protested,  he  is  found  inquiring  how  he  could 
secure  himself,  as  Hunter's  affiurs  were  deranged.  The  circum- 
stances plainly  prove  that  the  credit  was  not  given  to  Blane, 
but  to  Hunter;  and  that  the  plaintiff  relied  on  other  securities 
for  indemnity  in  case  his  confidence  in  Hunter  should  turn  out 
to  have  been  misplaced. 

But  the  case  of  Hooe  v.  Oxley,  1  Wash.  19  (1  Am.  Dec.  426,) 
is  relied  upon  by  the  counsel  for  the  appellee  as  establishing 
Blane's  responsibility.  That  case  carried  the  principle  far 
enough,  and  we  are  not  disposed  to  push  it  any  further.  It  is 
sufficient,  therefore,  to  remark  that  the  analogy  between  the 
two  cases  is  not  so  great  as  the  counsel  supposes;  for  there  the 
correspondence  held  out  an  idea  that  Ponsonby's  bills  would  be 
honored  to  any  extent,  whereas  nothing  of  the  kind  appears  in 
the  present  case.  Of  course,  the  authority  of  that  case  is  not 
so  decisive  as  the  counsel  for  the  appellee  represents. 

The  general  rule  is,  that  to  charge  the  principal,  the  agency 
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must  be  proved  to  be  uniyersal,  or  the  power  must  be  explicitly 
given.  For,  Sf  the  power  is  limited  to  a  particular  object,  it  is 
a  mere  relation  between  merchant  and  factor;  and  the  latter 
must  act  within  the  pale  of  his  authority,  or  the  principal  is  not 
bound:  Hopkins  v.  Blane,  1  Call,  361.  But  here  the  agency  is 
not  pretended  to  be  universal,  and  the  power  was  limited  to  a 
particular  object,  which  not  being  attended  to,  the  correspond- 
ent could  create  no  responsibility  in  the  principal.  A  doctrine 
contrary  to  this  would  be  ruinous  to  commerce.  For  then  if  a 
merchant  in  one  country  ordered  goods  from  another,  he  would 
be  liable  to  the  manufacturers  and  shop-keepers  who  furnished 
them,  although  he  had  no  communication  with  them,  and  there 
was  no  confidence  existing  or  intended  to  exist  between  them 
and  him,  his  engagement  being  confined  to  his  own  correspond- 
ent personally,  without  the  least  thought  of  extending  it  fur- 
ther. 

Upon  the  whole,  the  transactions  between  the  plaintiff  and 
fiunter  appear  to  have  been  of  a  private  nature,  and  founded 
on  the  credit  of  the  latter  only.  Of  course,  there  is  no  ground 
for  charging  Blane;  and,  therefore,  the  decree  is  to  be  reversed, 
and  the  bill  dismissed  with  costs. 


REi^D  V.  Payne. 

[8  OaIA,  296.] 

Pabol  Evidence  not  Admissible  to  Explain  Testator's  Inte>« 
TION. — ^When  a  will  ia  exhibited  for  probate,  if  a  witness  give  addi« 
tional  testimony  of  parol  declarations  by  the  testator,  for  the  purpose 
of  explaining  the  written  will,  such  testimony  oRng  without  any 
notice  thereof  to  the  parties  interested  in  the  estate,  ought  not  to  be 
recorded,  nor  afterward  read  in  evidence  in  any  controversy  oonceming 
the  will  without  consent  of  parties. 

Residuary  Devise. — ^A  testator  bequeathed  to  his  wife  oertain  slaves, 
during  her  natural  life,  and  after  specific  devises  of  lands  and  slaves  to 
his  two  sons,  devised  as  follows:  *'A11  the  rest  of  my  estate  I  leave  at 
the  time  of  my  death,  I  desire  may  be  equally  divided  between  my 
beloved  wife  and  my  dear  sons,  and  their  heirs  forever."  This  residn% 
aiy  clause  vested  in  the  wife  and  sons  equally  the  reversion  in  the 
slaves  given  to  her  for  life;  and,  therefore,  on  her  remarriage,  her  hus- 
band became  entitled  absolutely  to  one-third  of  those  slaves,  and  theii 
increase. 


Appeal  from  the  court  of  chancery.    It  appeared  that  Si 
Payne,  by  his  will,  after  some  specific  devises  of  land,  be* 
queathed  as  follows:   ''I  give  and  bequeath  unto  mj  beloved 
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'wife  Frances  Payne,  during  her  natural  life,  the  following  eight 
negroes/'  naming  them;  he  gave  seventeen  negroes  to  his  two 
sons,  and  then  directed:  '*  All  the  rest  of  my  estate  I  leave  at 
ihe  time  of  my  death,  I  desire  may  be  equally  divided  between 
my  beloved  wife,  Frances  Payne,  and  my  dear  sons,  George 
Morton  Payne  and  Bichard  Baylor  Payne,  and  their  heirs  for- 
ever/' At  the  time  of  proving  the  will,  one  of  the  witnesses 
deposed  that  the  testator  desired  that  the  eight  negroes  left  to 
his  widow  for  her  life,  and  their  increase,  should  be  equally 
divided  between  his  two  sons  after  the  decease  of  his  widow; 
that  witness  drew  the  will,  and  the  reason  this  disposition  was 
not  inserted,  was  that  the  testator  appeared  to  be  losing  his 
eenses,  and  time  would  not  permit. 

The  question  was,  whether  the  remainder  in  the  eight  negroes, 
after  the  wife's  death,  was  part  of  the  residuum,  or  belonged  to 
the  sons,  in  exclusion  of  her  representatives.  The  court  c^ 
chancery  decided  in  favor  of  the  sons,  and  Bead,  who  had 
married  the  widow,  appealed. 

Bando^hf  {or  the  appellant,  urged  that  the  residuary  clause 
passed  the  reversion:  Cole  v.  Claybom,  1  Wash.  262;  Kennon 
T.  McBoberta,  1  Wash.  96  (1  Am.  Deo.  428);  that  estate  is  a 
fu>men  generaliastmum,  and  passes  the  whole  interest:  19  Yin. 
Ab.  222;  Co.  Litt.  845.  That  the  tenant  for  life  was  one  of 
the  devisees,  makes  no  difference.  Moreover,  the  testimony  of 
the  subscribing  witness  is  inadmissible,  as  it  is  an  er  parte  affi- 
davit,  and  as  it  will  destroy  the  effect  of  the  words  of  the  will: 
Pow.  on  Dev.  518. 

IKchoias^  contended,  on  behalf  of  the  appellee,  that  the  whole 
context  of  the  will  showed  the  testator  intended  that  his  wife 
•hould  have  but  a  life  estate,  and  his  children  the  residue.  The 
word  estate  in  this  case  was  intended'  to  supply  a  clause  acci- 
dentally omitted;  that  it  did  not  necessarily  include  the  interest, 
but  might  be  confined  to  the  subject  of  the  devisee. 

By  CouBT.  The  court  is  of  opinion  that  the  information  or 
additional  testimony  of  Joseph  Bobinson,  who  was  a  witness  to 
the  will  of  Jesse  Payne,  the  testator  in  the  bill  named,  given 
at  the  time  he  proved  the  said  will  in  the  county  court  of  Oooch* 
land,  without  any  notice  thereof  to  the  parties  interested  in  the 
e&tate  of  the  testator,  in  order  to  prove  the  desireH  of  the  tes- 
tator, and  to  explain  the  written  will  exhibited  in  court  for 
proof  only,  ought  not  to  have  been  admitted  or  registered  with 
the  probate  of  the  said  testament,  or  read  in  evidence  in  this 
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cftiue^  witlumi  the  ooDflent  of  the  parti68»  and  tUs  court  beia^ 
of  opfatton  thttt  the  appeUant  is  under  the  reddoaiy  devise  in 
fbe  said  will  eiititted»  in  right  of  his  late  wife  Franoee,  who  wa» 
widow  and  one  of  the  reaidaaiy  legatees  of  the  testator,  Jmt& 
Pk^fne,  to  one-thiid  part  of  the  eight  dATee  derieed  bj  Ihe  will 
of  the  aaid  Jeaae  to  the  said  Franoea  for  life,  and  one-third  of 
their  ineieaoe,  with  their  pxoflte  ainoe  the  death  of  the  aaid 
Franoea;  and  that  ao  mnoh  of  the  decree  aforesaid  aa  directs 
the  i^^Mllant  to  ddiTer  npto  the  appellee  more  than  two-thirda 
of  the  aaid  alarea,  with  their  increase,  and  to  account  for  th» 
proAta,  ia  erroneona;  doth  decree  and  order  that  ao  much  of 
the  said  deerae  aa  ia  herein  before  atated  to  be  enoneona,  be 
lOfsraed  and  annulled,  and  that  the  rsaidQe  thereof  be  afflimed. 


Boss  V.  OVBBTON. 
p  OuAt  aQi«] 

Date  or  Axbitbatiok  Bond.^A  Terianee  between  the  date  o^the  bead 
declared  oa  and  that  recited  in  the  award  ie  not  falal,  if  in  other  re* 
speete  they  agree;  thne,  if  the  bond  dedared  on  have  the  month  Uank. 
and  the  award  redtee  the  month,  it  will  not  be  fatal. 

COTENANTS  IN  LsABB. — ^Whero  a  mill  and  premiaee  were  leaaed,  and  the 
leaneo  covenanted  to  leave  it  in  repair,  and  the  mill  during  the  leeee  ia 
earned  offby  ice,  it  was  held  that  the  leeeee  waeboond  topaythe  rent» 
and  to  peif orm  the  oorenanti  indnding  the  covenant  to  repair. 

AWABD,  Sbttino  Asidb. — The  court  will  not  interfere  to  aet  aaide  an^ 
award,  on  the  ground  of  the  arlntraton  having  mietaken  the  Jaw  in  a. 
doubtful  caee. 

Rule  as  to  G&AirTDia  a  New  Tbial.— A  new  trial,  beoaaae  the  ver^ 
diet  IB  oontnury  to  evidence,  ouj^t  to  be  granted  only  in  a  caee  of  plafak 
deviation,  and  not  in  a  doubtful  one,  merely  becauee  the  eourt,  if  oa 
the  jury,  would  have  given  a  different  verdict 

AcxioH  of  debt  on  a  bond  for  six  thousand  pounds,  dated 

twenty-fifth  day  of ,  1784,  brought  by  Overton  against  Boss; 

which  bond  was  conditioned  for  the  performance  of  an  award 
to  be  made  by  three  arbitrators,  concerning  the  payment  ofthe- 
rent  and  the  making  improvements  on  a  tract  of  land,  merchant 
mill  and  fishery  of  the  plaintiff,  leased  to  Boss.  From  th» 
award  as  set  forth  in  the  declaration  it  appeared,  that  Boss,, 
after  accepting  the  lease,  covenanted  as  follows:  that  he  will 
make  the  improvements  hereinafter  named,  to  wit,  a  conrenient 
bakehouse,  two  stories  high,  with  three  ovens;  a  miller's  house, 
thirty-two  l^  sixteen,  one  stoiy  high,  with  two  chimneys  of 
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stone  or  briok,  kihed  and  plastered,  and  finished  in  a  wotkman- 
like  manner;  a  Idtohen,  sixteen  bj  sixteen,  with  stone  or  brick 
ehimnegr;  a  stable  of  oonrenient  size,  and  also  a  oooper^s  shop; 
thai  he  will  open  the  canal,  extend  and  improTC  it,  so  as  to 
adndt  a  plentiful  supply  of  water,  as  far  as  the  situation  and 
plan  of  the  said  mill  will  admit  with  conTenience;  to  pay  taxes, 
and  to  deliTcr  the  said  mill,  together  with  the  improrements 
aforesaid,  at  the  expiration  of  the  said  term  of  seren  years  in 
proper  tenantable  repair.  It  farther  appeared,  that  in  Jannaiy, 
1784,  by  an  extraordinary  and  unexpected  morement  of  the  ice, 
the  mill*house  was  entirely  demolished.  Boss  not  being  able  to 
prerent  the  same.  The  arbitrators  thereupon  awarded  and  de- 
termined that  Boss  should  pay  the  rents  resenred  in  the  lease, 
notwithstanding  the  accident  caused  by  the  ice  and  thai  he 
should  comply  with  and  perform  the  other  coTonants  contained 
in  the  said  lease.  The  bond  was  recited  in  the  award  as  dated, 
twenty-second  Ifay,  1784. 

The  defendant  pleaded,  conditions  performed,  and  no  award; 
and  issues  were  joined.  Verdict  was  found  for  the  plaintifb 
upon  both  issues,  for  three  thousand  five  hundred  and  thirty 
pounds;  whereupon  defendant  moved  in  arrest  of  judgment:  1. 
Because  no  date  to  the  writing  obligatoiy  in  the  proceedings 
mentioned  is  set  forth  in  the  declaration,  the  time  in  which  it 
was  executed  not  being  therein  stated;  2.  Because  the  award 
appeared  to  be  made  upon  a  different  obligation  from  the  one 
declared  on;  8.  Because  the  breach  of  the  condition  of  said  ob- 
ligation is  not  set  forth  with  sufficient  certainty. 

The  district  court  entered  judgment  for  the  plaintiff,  and  Boss 
appealed. 

Say,  Duval,  Warden  and  Wickham,  for  the  appellant.  There 
is  a  variance  between  the  bond  declared  on,  and  the  one  recited 
in  the  award;  this  is  fatal:  Ihimer  t.  MoffeU,  2  Wash.  70.  The 
injury  to  the  premises  arose  from  inevitable  accident;  the  tenant 
is  therefore  excused:  Doe  y.  Sandham,  1  T.  B.  708;  Ibnoard  t. 
FiUard,  1  T.  B.  28;  Steni  y.  BaOey,  2  £q.  Cas.  Ab.  The  arbi- 
trators were  mistaken  in  their  inference  from  the  facts,  and  the 
court  may  relieve  against  it:  Jerdane  v.  HoU,  decided  in  this 
court  in  December,  1790;  PkasanUY.  Bom,  IWash.  158  (1  Am. 
Dec.  449). 

CaU,  Nicholas  and  Bandolph,  contended  on  behalf  of  the  ap- 
pellee, that  the  variance  of  the  date  in  the  bond  did  not  vitiate; 
because  the  defendant  showed  no  other  bond;  because  the  sub* 
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etance  of  the  bond  and  award  agree,  which  proves  reference 
had  to  this  bond:  Deans  y.  Curdiffe^  April  term,  1797;  because 
the  arbitrators  have  found  the  true  date  of  the  bond  and  made 
that  certain  which  was  uncertain:  CromweU  y.  Orumaden^  1  Ld. 
Baym.  335;  Goddard'a  caae,  2  Oo.  4;  1  Nels.  Ab.  388;  because 
the  award  states  that  the  bond  was  dated,  not  that  it  bore  date, 
on  twenty-second  May,  1784;  because  the  variance  should  have 
been  pleaded;  because  it  has  been  expressly  decided  not  to  be 
fatal:  Style,  87;  Allen,  87;  1  Yent.  184.  They  further  argued 
that,  nothwithstanding  the  act  of  God,  wherever  there  is  an 
express  covenant  to  pay  rents,  make  repairs  or  put  in  tenantable 
order,  the  tenant  is  bound  to  perform:  ParadineY.  Jane,  Allen, 
21;  Monk  v.  Cooper,  2  Str.  763;  Shubrick  v.  Salmond,  3  Burr. 
1638,  1640;  Balfour  v.  TFesstm,  1  T.  B.  810. 

By  Oourt,  Boahe,  J.  In  this  case  two  objections  have  been 
made  to  the  judgment  of  the  district  oourt:  1.  That  there  is  a 
variance  between  the  award  and  the  bond  of  submission,  stated 
in  the  declaration,  the  former  referring  to  a  bond  dated  the 
twenty-second  of  May,  1784,  and  the  declaration  stating  the 
bond  in  suit  to  be  dated  the  twenty-fifth  of ,  1784. 

In  support  of  this  objection,  the  counsel  principally  relied  on 
the  case  of  Tamer  v.  MoffeU  in  this  court,  reported  in  2  Wash. 
71.  But  that  case  does  not  apply;  since  the  variance  was  ap- 
parent on  record,  against  which  no  averment  is  admissible;  and 
it  was  truly  observed  by  the  attorney-general,  that  that  case  waa 
distinguishable  from  the  present;  which,  being  a  bond  for  the 
submission,  was  a  matter  in  pais,  and  the  supposed  variance 
might  be  corrected  by  averment.  The  declaration  states  that 
the  defendant  on  the  twenty-fifth  day  of ,  1784,  by  obliga- 
tion, the  date  whereof  is  the  same  day  and  year,  bound  himself 
to  the  plaintifb.  In  the  breaches  assigned  annexed  to  the  dec- 
laration, after  reciting  the  lease  to  the  defendant,  and  its  essen- 
tial covenants  on  his  part,  and  that  difierences  had  arisen, 
which  the  parties  had  mutually  agreed  to  refer  to  arbitration, 
the  plaintiffs  aver  that  they  entered  into  a  bond  similar  to  that 
entered  into  by  the  defendant,  to  abide  by  the  award;  and  that 

the  defendant,  on  the  same  day,  to  wit,  the  day  of ,  1784, 

executed  the  bond  in  the  declaration.  It  is  obvious  from  the 
award  that  the  arbitrators  had  before  them,  not  Boss's  bond, 
but  that  entered  into  by  the  plaintiffs,  which  they  say  is  dated 
the  twenty-second  of  May,  1784.  Without  going  over  the 
several  cases  cited,  the  rule  laid  down  in  1  Ld.  Baym.  335,  seems 
to  have  run  through  them  all;  that  is,  that  if  a  bond  had  either- 
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none  or  an  impossible  date,  the  plaintiff  may  aver  any  daj 
'whicli  he  can  prove  the  bond  to  have  been  delivered  on.  The 
present  case  is  that  of  no  date  to  the  bond;  (for  the  connsol'a 
curious  criticism,  referring  the  twenty-fifth  day  of  something  to 
the  day  of  the  year,  was  calculated  only  to  occasion  the  mirth 
it  produced).  We  consider  that,  as  well  as  the  blank  date 
averment,  to  be  no  date;  and  of  course  there  is  no  variance  be- 
tween that  and  the  true  date  mentioned  in  the  award;  in  eveiy 
other  thing,  in  parties,  controversy  and  arbitrators,  they  agree. 
And  on  this  point  there  is  no  error  in  the  judgment  of  the  dis* 
trict  court. 

The  second  objection  is  to  the  award  itself.  On  this  point 
it  was  argued  by  Mr.  Wickham,  that  under  the  covenant  for 
quiet  enjoyment,  the  Overtons  were  the  insurers  of  the  property 
against  all  accidents;  but  surely  that  covenant,  which  does  not 
differ  essentially  from  others  of  a  like  kind,  only  obliges  the 
lessor  to  defend  the  enjoyment  of  the  lessee  against  legal 
claims,  and  not  against  a  separation  of  continuity,  robbers^ 
thieves,  trespasses,  or  the  ice,  as  was  said  by  the  counsel.  But 
it  was  argued  that  where  it  is  apparent  in  the  award  that  the 
arbitrators  decided  upon  principles  in  which  they  were  mis- 
taken, either  in  law  or  fact,  the  court  will  set  aside  the  award; 
and  that  they  were  so  upon  the  present  case;  since  it  being 
stated  that  the  mill-house  was  entirely  demolished  by  an  extra- 
ordinary and  unexpected  movement  of  the  ice,  which  Boss  had 
it  not  in  his  power  to  prevent;  they  mistook  the  law,  when  they 
awarded  that  he  should  pay  the  rent  and  perform  his  other 
covenants  in  the  lease,  notwithstanding  the  accident. 

For  the  sake  of  precedent,  the  court  first  oonsidered  how  far 
they  ought  to  interfere  with  awards  upon  this  ground,  and 
are  of  opinion  that  they  ought  not  to  consider  themselves  as  an 
appellate  court  from  the  judgment  of  the  arbitrators,  and  re- 
verse it  merely  because  we  differ  in  opinion  from  them  on  a 
doubtful  question;  but  ought  to  place  ourselves  in  the  state  of 
a  court  applied  to,  to  grant  a  new  trial  because  the  verdict  is 
contrary  to  evidence,  which  ought  to  be  granted  only  in  case  of 
a  plain  deviation,  and  not  in  a  doubtful  one,  merely  because 
the  court,  if  on  the  jury,  would  have  given  a  different  verdict; 
since  tbat  would  be  to  assume  the  province  of  the  juiy,  whom 
the  law  has  appointed  the  triers.  The  rational  distinction  be* 
tween  plain  and  doubtful  cases  is  observed  in  the  books  which 
justify  the  courts  in  setting  aside  awards  for  mistaken  princi- 
ples.    That  this  was  at  least  a  doubtful  question  is  evinced  not 
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only  bj  the  number  of  eotmael  employed  to  diacoBB  it,  but 
from  the  Bngliah  dednons  on  the  sabjeot.  And  on  this  ground 
we  think  the  district  conrt  did  not  err  on  this  eeoond  point;  at 
the  same  time  observing,  that  stating  it  as  a  doabtfol  ease  cap.- 
not  be  oomplained  of  by  the  appellant,  since,  on  the  menta, 
it  is  our  present  opinion  that  the  arbitrators  did  not  mistaika 
the  law.    The  judgment  is  therefore  affirmed  with  costs. 


This  esse  has  boen  frequently  cited  as  a  leading  case  in  the  Vli|^faBia 
eoarte.  Thna  in  PoOoet  ▼.  Acllcrtts  25  Giatt  95,  it  was  cited  to  show  that 
eYwy  presomption  is  to  be  made  in  &vor  of  aa  award.  It  ib  regarded  as 
oranciating  a  sound  gsneial  rule  as  to  whon  a  conrt  shoald  interfere  with 
avadict  On  this  point  it  is  cited  in  Htmhs  ▼.  Asic&y,  7  hofjtk,  IMi 
Bamdolpkv.  HiU,  Id.  888;  SloMightmrv.  TuU.  12 Id.  160^  wlieic  it  is  tmisui 
a  leading  case:  TaUofferQ  ▼.  FraMki^  I  Gratt  340;  Vaidm*9  eam^  12  Id. 
728;  Jlaa^«  oue,  22  Id.  942. 

In  regurd  to  the  covcnaate  to  repair  and  pay  rent,  it  is  thus  refaned  is  in 
the  decision  in  BeoU  t.  8c(M^  18  Gmtt  166:  *'The  role  [as  to  corcBsnti  to 
pay  in  case  of  deetmction]  has  stood  the  test  of  time  and  innoTstion  in 
England,  and  remains,  I  bellcTe,  to  this  day  the  law  of  that  coontiy. 
However  it  may  hare  been  changed  and  modiAed  by  adjudication  or  l^gb- 
lation  in  some  of  our  aieter  statee,  if  such  be  the  Isct,  it  has  been  and  yet 
18  the  settled  and  approved  law  of  our  state.  In  J2om  ▼.  OvorUm^  the 
of  a  mill  having  covenanted  in  addition  to  the  rents  reserved  to  make 
tain  improvements  and  deliver  the  mill  with  such  improvements  at  the  end 
of  his  term  in  proper  tenantable  repairs,  and  the  mill  during  the  lease 
having  been  destroyed  by  the  ioe,  three  arbitratois,  to  whom  the  matter 
was  referred,  awarded  that  the  lessee  should  pay  the  rent,  notwithstaadiag 
the  destruction  of  the  mill,  and  should  peifonn  the  other  covenanta  con- 
tained  in  the  lease,  and  the  court  of  appeals  expressed  an  opinion  that  ths 
arbitrators  did  not  mistake  the  law.**  On  this  latter  point  it  is  cited  ia 
Maggorl  v.  HauAarger^  8  Leigh,  586L 

TbiB  case  will  be  instructive,  taken  in  connection  with  Pottmdw.  iWaslip^ 
1  Am.  Dec.  299,  where  a  similar  point  was  decided. 


Young  v.  Gregorie. 

(8CAI&.4IS.) 

Allegation  of  thb  Want  of  Probable  Cause.— In  sa  astlsa  lor  a 
maMdons  picsecution  the  declaration  must  aver  the  want  d  piobaibia 
cause,  and  even  the  allegation  of  the  want  of  legal  or  justiftaWs  ssasa 
will  not  be  sufficient^  and  the  deelaration  Is  fatal  even  after  verdict 

PaOCEBDINOS  IN  A  FOBBION  COUNTBT,  HOW  PBOVED.— The  piocesdi]^^ 

in  a  civil  suit  in  a  foreign  country  may  be  proved  by  depositions  sad 
testimony  dehors  the  proceedings»  as  for  instance  the  delandsat^  owa 
letters. 

Atvbal  from  the  district  court.    Totmg  brought  an  aotioB  in 
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the  borough  court  of  Norfolk  against  def endanta  for  leryiiig  an 
allaehment  on  plaintiff's  property  in  France  withont  oanse,  all 
the  parties  being  inhabitants  of  this  countiy.  The  deolazation 
stated  that  the  defendants  at  Dunkirk  within  the  jurisdiofciou  of 
the  court  of  the  borough,  did,  malidionaly  and  without  any  legal 
or  justifiable  cause,  attach,  or  anest,  or  caused  to  be  attached 
or  arrested,  fifty  hogsheads  of  tobacco  and  caused  the  same  to 
be  detained  to  plaintiff's  injuzy  in  the  sum  of  two  thousand 
.pounds.    Plea,  not  guilty,  and  issue. 

At  the  trial  the  plaintiff  did  not  produce  any  copy  of  tho 
attachment  and  proceedings  under  it,  but  offered  depositiona 
and  letters  to  prove  it.  These  were  admitted  against  defend* 
«nts'  objection,  and  verdict  was  rendered  for  the  plaintiff.  The 
defendants  then  appealed  to  the  district  court,  where  the  judg- 
ment was  reversed  for  the  reason  that  the  "  borough  court  gave 
it  as  their  opinion  that  the  evidence  in  the  bill  of  exceptions 
mentioned  was  proper  to  go  to  the  juzy;  whereas  it  vras  im- 
proper, being  hearsay  evidence,  except  what  was  derived  from 
the  appellant's  own  letter;  and  because  the  attachment  in  the 
proceedings  mentioned,  or  an  authenticated  copy  thereof,  waa 
the  best  evidence  and  ought  to  have  been  produced."  From 
this  judgment  of  reversal,  Toung  took  a  writ  of  wpenedeaa  to 
this  court. 

Wickham,  for  the  appellant.  A  copy  of  the  record  vras  not 
aeceasaiy ;  the  proceedings  being  in  a  foreign  country,  the  plaint- 
iff was  at  liberty  to  prove  them  by  other  means:  Walker  v.  WU- 
ietf  Doug.  1.  The  matter  of  the  suit  was  actionable;  for,  though 
done  in  a  foreign  country,  the  injury  to  plaintiff 's  reputation 
has  reached  here:  SchwarU  v.  TAomos,  2  Wash.  167  (1  Am. 
Dec.  479),  case  was  the  proper  form  of  action,  as  the  word 
attach  necessarily  implies  a  seizure  by  legal  prt)ce8S.  If  op- 
posing counsel  contend  that  the  declaration  did  not  state  with- 
out probable  cause,  and  that  the  prosecution  was  at  end,  it  may 
be  answered  that  the  words  justifiable  cause  are  sufficient,  as  thqr 
involve  a  probable  cause;  and  that  in  either  case  the  omission  is 
cured  hj  the  verdict:  2  Yin.  Ab.  80,  85;  10  Mod.  145, 210;  Esp. 
N.  P.  279,  280. 

J9ay,  for  the  appellee,  urged  that  trespass  was  the  proper 
action,  as  the  declaration  does  not  show  a  taking  on  legal  process; 
that  it  does  not  appear  that  the  attachment  was  at  an  end: 
Waierer  v.  Freemwa^  Hob.  267;  Morgan  v.  Hugt^es,  2  T.  B.  231; 
Fisher  v  Bridow,  Doug.  215;  Bobim  v.  Bobim^  Salk.  15.    The 


558  ToDKG  i;.  Oregobie.  [Virginia^ 

declaration  does  not  state  without  probable  cause,  which  is 
necessary  to  support  an  action  for  malicious  prosecution:  EOis 
T.  Thihnan,  8  Call,  8;  and  the  yerdict  will  not  cure  the  omia- 
Bion:  Ihrlton t.  Fisher,  Doug.  683;  Winstonr.  Franciaoo,  2  Wash. 
187. 

BoANE,  J.  In  this  case  I  am  compelled  to  yield  my  impres- 
sions relative  to  the  real  justice  of  the  appellant's  cause  to  the 
established  principles  of  the  law  as  settled  by  suocessiTe  and 
long  existing  decisions. 

It  is  an  action  on  the  case  for  maliciously  and  without  a 
justifiable  cause,  arresting  or  attaching  the  plaintiff's  goods  at 
Dunkirk,  in  France.  Tribunals  of  justice  being  instituted  for 
the  convenience  and  benefit  of  the  people,  it  is  a  claim  of  right 
to  prosecute  a  civil  action  or  proceeding,  whatsoever  the  ulti- 
mate decision  on  it  may  be.  It  then  only  becomes  culpable 
and  actionable  when  the  party  has  instituted  such  proceedings 
from  a  corrupt  motive  and  without  any  ground  or  cause  there- 
for. Such  is  the  general  principle.  The  decisions  upon  this 
question  have  settled  the  law  to  be,  that  there  must  be  an 
averment  in  the  declaration  of  both  malice  and  the  want  of  a 
probable  cause.  Without  the  first,  the  motive  is  not  corr9pt, 
however  mistaken  the  party  suing  may  be.  And  where  there 
is  a  probable  cause  for  suing,  the  ingredient  of  malice  cannot 
convert  the  act  of  suing  into  a  culpable  offense.  There  is  no 
position  of  the  law  more  settled  than  this,  and  the  existence  of 
the  one  and  the  want  of  the  other  must  be  expressly  averred, 
or  supplied  by  equipollent  expressions.  The  word  justifiable 
is  not  synonymous  with  probable.  The  latter  refers  to  a  stand- 
ard within  the  reach  of  the  person  at  the  time  and  determining 
the  purity  of  his  motives.  The  former  refers  to  another  crite- 
rion within  ][iis  reach,  and  carrying  with  it  no  certain  dtUum^ 
from  which  we  can  decide  upon  the  corruptness  or  purity  of 
the  motive.  I  quote  no  x>articular  cases  justifying  this  result, 
but  it  has  not  been  delivered  without  an  attention  to  them. 
The  want  of  a  statement  in  the  declaration  that  the  civil  pro- 
ceeding was  terminated,  is  cured  by  the  verdict;  but  the  aver- 
ment of  the  want  of  probable  cause  is  of  the  very  gist  of  the 
action,  and  the  omission  of  it  must  overthrow  the  plaintiff's 
declaration. 

I,  therefore,  concur  in  the  opinion  with  the  district  court, 
but  upon  a  different  ground.  The  evidence  by  them,  supposed 
to  be  hearsay,  is  clearly  admissible  and  relevant.  But  I  give 
no  opinion,  whether  we  should  presume  the  attachment  to  have 
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been  in  a  court  of  record;  or  upon  the  necesaitj  of  producing  a 
record,  showing  its  tennination.  I  think  the  judgment  ought 
to  be  a£Srmed. 

TuansfQ,  J.,  concurred  with  Boaiob,  J.,  and  cited  Johnstone  y. 
SuUon,  1  T.  B.  544,  as  to  the  necessity  of  aYerring  want  of 
probable  cause. 

Cabbikgtoh,  J.  I  think  the  CTidenoe  was  admissible  to  show 
the  injuxy  which  the  plaintiff  had  sustained,  and  that  the 
attachment  was  commenced  without  cause.  For,  as  the  pro- 
ceedings took  place  in  a  foreign  country,  it  would  be  too  rigid 
to  insist  upon  copies,  which,  perhaps,  could  not  have  been 
procured.  Therefore,  the  judgment  of  the  district  court  is  not 
sustainable  upon  the  reasons  assigned  by  them.  But  for  another 
reason,  I  think  it  ought  to  be  aflSrmed.  The  judgment  of  the 
borough  court  was  certainly  erroneous,  on  account  of  the  insuf- 
ficiency of  the  declaration.  It  is  completely  settled  that  in  a 
suit  for  a  malicious  prosecution,  it  must  appear  that  there  was 
no  probable  ground  for  the  prosecution,  since  the  want  of 
probable  cause  is  the  very  gist  of  the  action,  and,  therefore,  it 
must  be  averred.  This  ayerment  is  not  supplied  in  the  present 
case  by  the  words  justifiable  cause,  for  the  latter  mean  no  more 
than  legal  cause;  and  there  might  have  been  a  probable,  though 
not  a  legal  cause.  The  first  might  depend  upon  appearances  at 
the  time;  the  last  upon  the  real  state  of  the  case.  The  essen- 
tial ground  of  the  action  then  being  omitted,  the  plaintiff  can- 
not recover  upon  this  declaration;  for  it  has  been  often  decided 
that  if  the  gist  of  the  action  be  not  laid,  a  verdict  will  not  cure 
the  defect:  BtiMan  v.  A^naU,  2  Doug.  679;  Winston  v.  JFVan- 
cisco,  2  Wash.  187;  Chichester  v.  Vass,  1  Call,  83,  (1  Am.  Dec. 
609).  The  declaration  would  have  been  bad  upon  demturer,  for 
another  reason,  namely,  the  omission  to  charge  that  the  attach- 
ment was  ended:  Fisher  v.  Bristow,  Doug.  215.  But  that,  per- 
haps, is  aided  by  the  verdict.  However,  the  failure  to  lay  the 
want  of  probable  cause  is  decisive;  and,  therefore,  I  am  of 
opinion  that  the  judgment  of  both  courts  ought  to  be  reversed, 
and  the  judgment  entered  for  the  defendants. 

Ltohs,  J.,  was  of  opinion  that  judgment  should  be  for  th« 
defendants,  on  the  ground  that  the  declaration  was  defective  in 
not  showing  that  the  attachment  had  been  determined;  for 
until  it  is  determined  it  cannot  appear  whether  the  process  was 
or  was  not  issued  without  probable  cause:  Bull.  N.  P.  12, 18; 

Doug.  215. 

The  doctrine  of  this  case  was  affirmed  in  Mcwry  v.  MUUr,  3  Leigli.  606. 
In  Farmtri  Bank  v.  Clark.  4  Leiffh..  it  la  cited  on  this  point  with  approvaL 
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Commonwealth  t;.  Poskt. 

Hovn  iMPcwn  ▲  DwiLUHChBoun  nc  Caob  op  Abbov.— U  m  i»- 
dietmeni  at  oommoii  law  for  anon»  {t  is  not  ner—my  to  state  that  tha 
luniM  Immt  was  a  dwelling^lioiise,  as  tUs  is  wignHJad  hj  tlie  iravi 
lioiiss;  and  if  upon  ths  trial  it  appear  that  it  was  not  a  honss  ikm  snb- 
joct  of  aiBoiit  it  is  tha  doty  of  ths  ooaxt  to  direct  tha  jniyta  astnittlia 


OcnrsTBucnoH  op  Statutb  hot  to  bs  Dibtdsbbd.— Where  tha 
stmotion  giren  to  a  stetnta  has  long  heen  acqnieseed  in*  it  oii|^  not 
to  be  distorhed. 

InmDncBBT  for  araoA.  Posey  was  oonTioted  in  the  genenl 
oourt  upon  an  indiotoMnt,  whieh  ohaxged  that  he  "on  the 
fiftoenth  daj  of  JvJj,  in  the  year  of  onr  Lord  one  ihooBand 
flOTen  hundred  and  eighly-eeTen.  between  the  honra  of  ten  and 
two  in  the  night  of  the  same  day,  with  f oroe  and  anns,  at  the 
parish  aforeaaid  in  the  oonnly  aforesaid,  two  hooBee,  to  wit:  a 
eerUin  house  of  one  William  Olayton,  there  sitoate,  and  also 
one  other  certain  house,  to  wit:  the  oonunon  jail  and  ooun^ 
pxiflon  in  the  said  counly  of  New  Kent,  in  the  pariah  and  ooun^ 
afOTeaaid  situate,  feloniously,  willfully  and  maliciously^  did  set 
fire  to  and  the  same  houses  then  and  there  situate,  by  snohfiriqg 
as  aforesaid,  feloniously,  willfully  and  malidoualy,  did  bum  and 
consume,  against  the  peace  and  digniiy  of  the  commonwealtii 
of  Yixginia;*'  and  filed  the  following  reasons  in  arrest  of  judg- 
ment: 

1.  That  the  indictment  does  not  properly  charge  the  houBe  of 
William  Clayton  to  be  his  property,  or  in  his  occupation,  nor 
describe  the  said  house  properly,  it  being  called  a  certain  houae 
of  one  William  Clayton; 

2.  That  the  indictment  blends  two  facts  as  constituting  one 
act  of  arson;  the  one  of  which  facts,  to  wit:  the  burning  of  the 
prison,  is  not  felony  at  common  law; 

3.  That  it  does  not  charge  the  property  of  the  said  prison  to 
be  in  any  person,  or  to  be  in  the  occupation  of  any  person 
whatcTer; 

4.  That  it  does  not  charge  the  common  jail  and  county 
prison  to  be  one  and  the  same  building,  or  to  be  the  jail  or 
prison  of  any  county; 

5.  That  the  said  offense  charged  in  the  indictment,  if  a  fel- 
ony, is  yet  within  the  benefit  of  clergy.    And  further,  that  if 


*Iii  th* foarth Tolviiie of  CaU'i Boporti ammtnglLrmk  wldoh  ven  flttminfmil  tgr 
Sntcowlof  appaala.  and  liiiutforeiiioh  appear  bitn  oat  of  tholrdhfoaoloaioal' 
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one  of  them  be  such  a  house  of  which  arson  oould  be  oommitted 
at  oommon  law,  and  the  other  not,  to  wit:  the  oommon  jail 
•and  county  prison,  that  then  the  offense  not  being  complete,  as 
laid  in  the  indictment,  no  judgment  ought  to  pass  upon  the 
4said  John  Price  Posej. . 

The  general  court,  being  in  doubt,  advised  the  cause  to  be 
taken  to  the  court  of  appeals. 

SL  Oeorge  Tucker^  for  the  commonwealth^  contended  that  the 
word  house  meant  a  dwelling-house,  and  was  the  term  used  in 
indictments:  1  Hale's  P.  0.  667;  1  Hawk.  c.  29,  s.  1;  that  a 
prison  was  the  dwelling-house  of  the  prisoners  confined,  and 
the  burning  of  it  felony  at  common  law;  that  if  the  burning  of 
the  prison  were  not  felony,  yet  the  verdict  is  supported  by  the 
other  act  charged;  that  the  prisoner  was  not  entitled  to  the 
benefit  of  clergy,  for  the  statutes  23  and  25  Hen.  YIII,  which 
took  away  that  privilege,  are  still  in  force:  4  and  5  Ph.  &  M.  c. 
4;  FowUer^scaae,  11  Co.  29;  1  Hale's  P.  C.  570;  2  Hawk.  846. 

BanM,  for  the  prisoner. 

TiLXB,  one  of  the  judges  of  the  court  of  admiralty.  Two 
points  arise  in  the  cause:  1.  Whether  the  prisoner  is  entitled 
to  the  benefit  of  clergy  upon  the  offenses  charged  in  the  indict- 
jnent;  2.  Whether  the  indictment  is  sufficient.  As  to  the  first, 
I  am  of  opinion  that  the  prisoner  is  not  entitled  to  the  benefit 
of  clergy.  For  arson  was  punishable  with  death  at  the  oom- 
mon law,  and  although  cleigy  was  allowed  by  the  statute  pro 
derOj  25  Edw.  Ill,  c  4,  yet  it  was  taken  away  by  the  statutes 
of  the  23  and  25  Hen.  YUI;  and  notwithstanding  the  latter 
WSB  repealed  for  a  time,  by  the  1  Edw.  YI,  it  was  revived  in 
4oio  by  the  6  Edw.  YI.  This  is  the  sound  construction  of  the 
ctatates,  and  the  decisions  have  all  been  made  conformable  to 
it.  PawUer^8  case,  11  Co.  29,  is  clear,  and  Coke,  Hale,  Hawkins 
and  Foster  unite  in  opinion  that  the  decision  was  cozrect.  The 
point,  therefore,  no  longer  admits  of  discussion;  for  were  it 
«ven  less  clear,  it  would  be  dangerous  to  decide  against  such 
long  admitted  precedents  upon  statutes  of  such  antiquity,  al« 
though  upon  one  of  our  acts  of  assembly,  I  shaU,  whenever  the 
oase  is  doubtful,  incline  to  follow  the  letter  of  the  statute. 

With  respect  to  the  indictment,  the  precedents  justify  it,  and 
none  to  the  contrary  have  been  produced.  The  exception  that 
it  is  not  laid  as  the  dwelling-house  of  Clayton  has  no  weight 
with  me;  for  if  it  had  appeared  upon  the  trial  that  it  was  not 
a  house  upon  which  arson  could  be  committed,  the  jury  would 

Am.  Dm.  Vox^  U— M 
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have  been  insiructed  to  acquit  the  prisoner;  and  the  words,  **  a 
certain  house  of  one  William  Clayton/'  are  equivalent  to 
dwelling-house,  that  being  the  primary  meaning  of  the  word 
house.  The  exception  with  regard  to  the  prison  has  as  little 
foundation.  For  the  words,  '*  common  jail  and  county  prison 
in  the  said  county  of  New  Kent/'  imply  Uiat  it  is  the  properiy 
which  the  law  directs  the  county  to  provide,  and  that  it  is  a 
dwelling-house;  for  it  is  the  abode  of  the  persons  who  may 
happen  to  be  confined  there;  and  it  would  be  strange  if,  instead 
of  their  being  under  the  protection  of  the  law,  the  house  might 
be  burnt  about  their  ears,  and  they  left  to  perish  in  the  dames. 
The  rest  of  the  exceptions  are  unimportant,  and  require  no  dis- 
cussion. 

Ltoms,  J.  (of  the  general  court.)  None  of  the  exceptions  to 
the  indictment  had  any  weight  with  me,  except  those  relating  to 
the  description  of  the  houses;  but  I  am  now  satisfied  that  it  was 
not  necessary  to  describe  them  as  dwelling-houses,  for  house, 
in  its  highest  sense,  means  a  dwelling-house;  and  common  jail 
and  county  prison  means  the  house  provided  by  the  couniy, 
under  the  act  of  assembly,  for  the  custody  of  persons  com- 
mitted by  legal  process.  No  danger  arises  to  the  prisoner  from 
the  general  description,  because  it  is  the  duty  of  the  judges 
upon  the  trial  to  direct  him  to  be  acquitted  by  the  jury,  if  the 
house  proved  is  not  one  upon  which  arson  could  be  com- 
mitted. 

The  point  relative  to  clergy  was  settled  in  PowUer^s  case^ 
upward  of  two  hundred  years  ago;  and  that  resolution  ought 
not  now  to  be  shaken,  for  the  solemn  decisions  of  the  judges 
upon  a  statute  become  part  of  the  statute:  1  Burr.  419;  and 
the  security  of  men's  lives  and  property  require  that  they  should 
be  adhered  to.  For  precedents  serve  to  regulate  our  conduct, 
and  there  is  more  danger  to  be  apprehended  from  uncertainty 
than  from  any  exposition,  because,  when  the  rule  is  settled  men 
know  how  to  conform  to  it;  but  when  all  is  uncertain  they  are 
left  in  the  dark  and  constantly  liable  to  error.  For  the  same 
offense  which  at  one  time  was  thought  entitled  to  clergy,  at 
another  may  be  deemed  capital;  and  thus  the  life  or  death  of 
the  citizen  will  be  made  to  depend,  not  upon  a  fixed  rule,  but 
upon  the  opinion  of  the  judge  who  may  happen  to  try  him; 
than  which  a  more  miserable  state  of  things  cannot  be  con- 
ceived: 1  Vem.  18;  3  Burr.  1730,  per  Wilmot,  J.  The  au- 
thority of  PowUer's  case  is  therefore  conclusive;  and,  conse- 
quently, I  am  of  opinion  that  the  prisoner  is  not  entitled  to 
clergy. 


Not.  1787.]         Commonwealth  v.  Posey.  663 

Pendleton,  President  (as  well  of  the  high  court  of  chancery 
as  of  the  court  of  appeals).  The  indictment  is  an  indictment 
at  common  law,  and  none  of  the  exceptions  to  it  are  of  any 
weight  except  the  first,  which  consists  of  two  branches,  namely, 
that  the  house  is  not  stated  to  be  the  property  of  Clayton;  that 
it  is  not  called  his  dwelling-house.  The  first  is  entirely  ground- 
less, for  the  words,  '*  house  of  William  Clayton,"  mean  that  it 
belongs  to  him;  and  the  second  is  not  much  better  founded. 
Dwelling-house  is  a  complex  term  and  scarcely  more  certain 
than  house;  for  it  is  not  confined  to  any  particular  room  in  the 
building,  nor  even  to  the  same  room,  but  it  extends  to  all  the 
houses  belonging  to  the  curtilage,  and  therefore  the  difficulty 
is  as  great  under  one  description  as  the  other.  But  do  the  au- 
thorities require  that  it  should  be  called  a  dwelling-house?  The 
Mirror  is  not  very  precise  upon  the  subject;  and  Lord  Coke  is 
rendered  equally  obscure  by  the  addition  of  his  vide  licet,  which 
leaves  it  not  veiy  clear  whether  he  was  describing  the  offense 
itself  or  the  form  of  the  indictment.  Hale  and  Hawkins,  how- 
ever, both  drop  the  word  "dwelling,"  using  "house"  only; 
and  that  practice  is  followed  in  the  Crown  Circuit  Companion, 
without  ever  having  been  questioned,  which  puts  an  end  to  the 
difficulty  as  to  the  house  of  Clayton.  And  the  description  of 
the  prison  is  clearer  still,  for  the  words  ex  vi  termini  import  a 
dwelling-house,  because  it  is  the  abode  of  the  unfortunate  men 
confined  there.  And  the  burning  it  over  their  heads  is  the 
more  aggravated  offense  of  the  two,  as  confinement  is  no  part 
of  the  punishment,  but  intended  to  prevent  their  escape  from 
justice;  and  they  ought  not  to  receive  less  protection,  when  in 
the  custody  of  the  law,  than  if  they  were  in  their  own  houses. 
I  think,  therefore,  that  the  general  description  of  house  is  suf- 
ficient,  especially  as  it  is  the  duty  of  the  judges  upon  the  trial 
of  the  cause  to  instruct  the  juiy  what  kind  of  house  should  be 
proved;  and  if  that  burnt  is  not  one  upon  which  arson  can  be 
committed,  to  direct  them  to  acquit  the  prisoner. 

The  point  relative  to  the  benefit  of  clergy  was  determined 
two  hundred  years  ago;  and  appears  to  me  to  have  been  prop- 
erly decided.  A  short  review  of  the  statutes  upon  the  subject 
will  prove  this.  That  of  the  28  Hen.  Vul,  took  clergy  from 
those  only  who  were  convicted  by  verdict;  but  the  25  Hen.  YIII 
extended  it  to  outlaws,  mutes  and  fugitives.  This,  however, 
was  altered,  probably  through  mistake  by  statute,  1  Edw.  YI, 
which  restored  clergy  to  arson;  but  the  latter  was  in  effect 
repealed,  and  the  23  and  25  Hen.  Vlli,  revived  l^  the  6  and 
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6  Edw.  YI,  which  reciting  the  25  Hen.  YHI  and  1  Edw.  YI, 
and  taking  notice  of  a  particular  kind  of  fugitives,  adds  that 
''all  and  CTery  article,  clause  and  sentence  contained  in  the 
same,  touching  clergy,  shall,  touching  such  offense,  stand  in 
full  strength  and  virtue. "  The  words  touching  such  offenders^ 
in  the  preceding  member  of  the  sentence,  related  to  the  f  Qgi- 
tives;  but  the  words,  such  offenses,  in  this  must  have  relation 
to  the  offenses  generally  enumerated  in  the  recital  contained  in 
the  statute;  and  takes  clergy  from  them  as  being  within  the 
same  mischief.  This  construction  gives  full  effect  to  all  the 
words  in  the  statute;  but  without  it,  the  words  **  artide,  daiise 
and  sentence,"  would  be  superfluous.  The  parUamentaiy  con- 
atruction  in  the  4  and  5  Ph.  &  M.  is  agreeable  to  that  view  of 
the  subject,  and  strengthens  the  precedent  of  PowUer^s  caae, 
which  I  am  unwilling  to  disturb  for  the  reasons  given  by  Judge 
Lyons.  So  far  from  it,  that  if  I  had  any  doubts  upon  the  con- 
struction myself,  I  should  most  cordially  unite  with  the  judges 
who  consider  themselves  bound  by  decision.  I  am  therefore  of 
opinion  that  the  exceptions  to  the  indictment  are  groundlessy 
and  that  the  law  is,  that  benefit  of  clergy  is  taken  from  the 
prisoner. 

Hbxbt,  J.,  of  the  court  of  admiralty,  Mkboeb,  FLSMna,  JJ.» 
and  CABBQfOTON,  C.  J.,  of  the  general  court,  and  Blaxb,  J.,  of 
the  high  court  of  chanceiy,  concurred. 

Tazxwell,  J.,  of  the  general  court,  and  Wttbs,  J.,  of  the 
high  court  of  chancery,  dissented. 

Motion  in  arrest  of  judgment  denied,  and  priaonar  letnsed 
the  benefit  of  clergy. 


White  v.  Jones. 

[i  Call,  MB.] 

JuBiSDZOnoK  OF  LAW  AND  EQUITY  IN  FRAua— Coorti  of  equity 
oonrto  of  law  have  concurrent  joiisdiction  in  eases  of  fnmd. 

At  Law  Patent  Void  fob  Fbaud.— A  court  of  Jaw  can  avoid  a  patent 
for  frsad,  but  in  such  caae  the  remedy  is  more  efibotoal  in  a  eoart  of 
equity,  which,  upon  a  conflideiation  of  all  the  eircnmataiioes,  can  eataih 
hah  more  oomplete  justice  between  the  parties  than  a  court  of  cemmoa 
law. 

Appeal  from  the  high  court  of  chanceiy.  On  the  ninth  of 
March,  1780,  Elisha  White  filed  his  bill  in  the  county  court  of 
Charlotte,  stating:  That  in  1762  he  purchased  four  hundred  and 
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twentyHBix  aores  of  land  of  Hexiiy  Haieher.  Afterward  plaintilf 
learned  tliat  Wood  Jones  had  obtained  an  order  of  oonncil  for 
two  thousand  acres,  and  in  his  snnrej  therefor,  included  the 
tract  of  four  hundred  and  twenty-six  acres,  although  the  sur- 
Tejor's  books  showed  that  Hatcher  had,  four  years  pxior  to  the 
granting  of  Jones's  order,  surveyed  said  tract  of  four  hundred 
and  twenfy-six  acres,  but  had  not  obtained  the  patent  for  it 
tmtil  the  scTenteenth  of  August,  1756.  This  delay  was  caused 
by  a  dispute  between  the  locators  of  land  and  fixe  goTemor, 
relative  to  the  latter's  claim  of  a  pistole  for  signing  the  patents, 
and  occasioned  the  loss  of  the  four  hundred  and  twenfynrix  acres 
for  non-payment  of  quit-rents,  and  the  failure  to  seat  and  cul- 
tivate. In  consequence  of  this,  plaintiff  petitioned  for  it  aa 
lapsed  land,  and  by  consent,  a  patent  was  issued  to  him  August 
15, 1764.  But  pending  these  proceedings,  Jones  fraudulently 
paid  the  pistole  to  the  governor,  and  obtained  a  patent  for  the 
two  thousand  acres,  in<duding  those  in  question. 

Jones  afterward  dying,  the  suit  was  revived  against  hie  heir, 
who  answered  to  the  bill;  that  Wood  Jones's  survey  vras  made 
before  the  purchase  from  Hatcher;  that  plaintiff  had  instituted 
several  suits  against  Wood  Jones  for  this  land,  and  failed  in  all 
of  them;  that  Jones  was  not  guilty  of  any  fraud  in  obtaining 
the  patent^  but  that  Hatcher  had  forfeited  any  rights  he  may 
have  had,  by  not  submitting  to  the  law,  and  that  a  court  of 
chancery  had  no  jurisdiction. 

There  were  given  in  evidence:  1.  A  copy  of  Hatcher's  survey , 
dated  November. 6,  1740,  of  five  hundred  and  thirty  acres, 
which  c^d  not  state  that  it  was  made  under  any  order  of  cotmcil, 
or  other  public  act;  2.  A  copy  of  Wood  Jones's  order  of  council 
for  two  thousand  acres,  in  tixe  following  words:  ''  At  a  council 
held  May  6, 1748,  leave  was  given  to  Wood  Jones  to  survey 
and  obtain  a  patent  for  two  thousand  acres  of  land  in  Amelia 
county,  on  Turkey  branch,  a  branch  of  Oub  creek,  beginning 
at  a  marked  oak,  and  running  up  and  down  both  sides  the  said 
creek  and  branch.  And  at  a  council  held  Ifay  8, 1744,  a  former 
order  obtained  by  Wood  Jones,  was  renewed  for  two  thousand 
acres  in  Brunswick,  lying  on  Turkey  branch,  etc.  John  Blair, 
C.  C.  council."  Hatcher's  patent,  dated  August  16, 1756;  4. 
The  patent,  dated  August  15, 1764,  to  Elisha  White,  reciting 
that  to  Hatcher,  the  lapse  by  non-payment  of  quit-rents  and 
failure  to  improve,  and  the  bringing  of  a  suit  by  White,  and 
the  obtaining  a  grant  for  the  same. 

The  county  court,  on  the  fourth  of  liay,  1789,  ordered  Jones 
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to  convey  the  four  hundred  and  twenty-six  acres  to  White,  and 
after  the  execution  of  the  habere  facias  possessionem,  Jonee  ap- 
pealed to  the  high  court  of  chancery,  where,  on  the  twelfth  of 
May,  1791,  the  following  decree  was  rendered: 

The  court  is  of  opinion  that  the  appellee's  title,  if  any  he  hath, 
to  the  land  in  controversy  must  be  supported  on  the  foundation 
that  the  grant  to  Henry  Hatcher  operated  retroactively,  giving  to 
his  title  like  vigor,  as  if  the  consummation  thereof  by  the  grant 
had  been  contemporaneous  with  the  commencement  which  pre- 
ceded the  commencement  of  the  appellant's  right;  or,  on  this 
other  foundation,  that  the  grant  to  Wood  Jones  was  obtained  sur- 
reptitiously, when  the  officer  to  whose  function  the  transaction  of 
that  business  belonged  did  not  know  part  of  the  land  compre* 
hended  in  the  grant  to  have  been  appropriated  or  claimed  before 
by  another,  who,  in  not  perfecting  his  title,  had  been  in  no  de- 
fault; or  was  obtained  by  collusion  between  the  officers  and  the 
grantee,  and  upon  supposition  that  the  grant  to  Heniy  Hatcher 
by  relation  was  prior  in  effect,  although  posterior  in  date  to 
the  other;  or  that  the  latter  was  fraudulent;  this,  so  far  as  it 
iended  to  intercept  his  right,  was  void,  and  the  appellee's  rem- 
edy in  a  court  of  common  law  was  proper  and  adequate.  And 
ithis  court,  discerning  no  ground  for  application  here,  especially 
^hen  so  great  a  lapse  of  time  had  elapsed  after  the  commence- 
ment of  Hatcher's  title  before  any  one  appeareth  to  have  at- 
tempted to  assert  it,  and  the  manner  in  which  it  was  derived  to 
the  appellee,  are  remembered,  is  of  opinion  that  the  said  decree 
of  the  court  below,  by  which  the  appellee  recovered  the  said 
land  against  the  appellant,  with  costs,  is  erroneous,  and,  there- 
fore, doth  reverse  the  said  decree,  as  it  is  accordingly  hereby 
reversed,  and  doth  adjudge,  order  and  decree  that  tike  bill  of 
the  appellee  be  dismissed,"  and  that  he  pay  costs. 

From  this  decree  White  took  his  appeal  to  this  court. 

Innis,  aUomey-general,  and  Warden,  for  the  appellant,  oon- 
tended  that  the  fraud  on  the  part  of  Jones  was  manifest,  and 
this  was  sufficient  to  give  chancery  jurisdiction;  that  White's 
title  from  Hatcher  was  good;  and  that  the  appeal  to  the  high 
court  of  chancery  was  taken  too  late,  after  the  execution  of  the 
habere /ados  possessionem. 

Marshall,  for  the  appellee,  urged  that  White  was  not  a  bona 
fide  purchaser  from  Hatcher,  and  he  had  notice  of  Jones's  claim; 
that  there  was  a  remedy  in  law,  even  if  the  appellant  had  any 
right  to  the  tract:  Chew  v.  Stevens,  in  the  old  general  oourt; 
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HmMeion  y.  WeOs,  4  Call,  213,  and  the  exception  to  the  juris* 
diction,  therefore,  sustained. 

By  Court,  Pendleton,  President.  It  was  said  that,  after  the 
habere  facias  possessionem  was  executed,  it  was  too  late  to  appeal, 
and  none  could  be  allowed.  But  the  practice  in  England 
proTCs  this  to  be  a  mistake;  for  there,  unless  there  be  a  special 
application  for  a  writ  of  supersedeas,  the  execution  is  not  post- 
poned, but  restitution  is  awarded  in  case  of  a  reversal.  How« 
ever,  it  is  unnecessary  to  inquire  into  the  doctrine  there;  be- 
cause the  act  of  assembly  allowing  a  petition  of  appeal  bounds 
the  right  to  it  by  the  three  years,  limitation  only. 

That  difficulty  removed,  we  proceed  to  examine  the  decree. 
Courts  of  law  have  determined  that,  where  patents  have  been 
surreptitiously  obtained,  they  are  void  at  common  law,  and  that 
fiuits  at  law  may  be  brought  to  set  them  aside.  But  such  de- 
cisions are  rare.  None  are  recollected  by  us  in  England  since 
the  reign  of  Queen  Elizabeth,  and  but  two  in  this  country,  that 
of  Chew  V.  Stevens,  in  the  old  general  court,  and  that  of  Haimr 
bleton  V.  Wells,  in  this  court.  These  never  having  been  pub- 
lished, were  necessarily  known  only  to  a  very  few  of  the  pro- 
fession, and,  perhaps,  hardly  to  any  practicing  in  the  country 
only.  The  remedy  at  law,  therefore,  in  the  present  case,  was 
doubtful,  and  less  eligible,  evidently,  than  a  suit  in  equity, 
which  warranted  the  application  to  the  latter  court.  But,  if 
that  were  not  so,  it  has  long  been  established  that  courts  of 
law  and  equity  have  concurrent  jurisdiction  in  cases  of  fraud, 
the  allegation  of  which  was  the  very  gist  of  the  present  suit. 
Whenever  a  person  having  the  elder  title  is  postponed  by  fraud, 
a  court  of  equity  can  more  e£fectually  set  things  to  right  again, 
and  establish,  upon  a  view  of  all  circumstances,  more  complete 
justice  between  the  parties,  than  a  court  of  common  law;  and, 
therefore,  is,  in  practice,  the  tribunal  usually  resorted  to.  The 
court  has  thought  proper  to  notice  these  things,  lest,  by  a  gen- 
eral affirmance  of  the  chancellor's  decree  in  this  case,  a  contraiy 
doctrine  might  be  thought  to  be  established. 

Upon  the  merits  of  the  cause,  however,  the  court  is  of  opinion, 
that  the  appellant  has  made  no  case  for  relief.  By  the  settled 
rules  of  the  former  goverment  a  man  lost  his  right  under  a  sur* 
vey,  unless  it  was  returned  into  the  secretary's  office,  within  six 
months,  which  does  not  appear  to  have  been  done  by  Hatcher. 
Keither  is  it  proved  that  he  ever  had  any  order  of  council,  or 
other  public  warrant  for  the  survey;  or  ever  made  any  applica- 
tion for  a  patent,  paid  the  quit  rents,  or  cultivated  or  improved 
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the  land;  bat  on  the  oontzaiy,  a  neglect  of  tlioee  things  ocoa-^ 
sioned  the  petition  for  it  bj  the  ooniplainant  as  lapsed  land. 
Nor  do  the  objections  stop  there;  for  the  identitj  of  the  land  i» 
not  profedy  or  that  it  is  part  of  the  lands  comprehended  in  Jones'» 
patent,  without  which  the  plaintiff  oonld  have  no  cause  of  com* 
plsint  against  the  latter.    The  bill  indeed  suggests  that  the  de* 
lay  of  pezfomanoe  on  the  part  of  Hatcher  arose  from  the  contest, 
with  the  goremor  about  the  pistole  fee;  bat  eren  this  is  not 
proved,  and  if  it  had,  no  caose  is  shown,  why  a  oaoeai  was  not 
filed  to  Jones's  sorvej*  which  woold  haye  luoaght  the  whole- 
controTerqr  to  an  end.    In  short  nothing  appears  to  have  been 
done  to  saTc  Hatcher's  right;  and,  although  the  case  stated  ia 
the  bill  is  probably  a  fair  one,  yet  the  plaintiff  has  not  supported 
his  allegations.    The  only  thing,  therefore,  that  can  be  done  i» 
to  afBxm  the  decree  of  the  chancellor;  which  the  court  accord* 
ingly  directs,  and  the  following  is  to  be  the  entry. 
This  day  came  the  parties  by  their  counsel,  and  on  considera* 
^  tion  of  the  records  and  the  azgnments  of  the  counsel,  although 
this  court  doth  not  approve  of  the  general  mflwoning  in  the  in* 
troduction  to  the  decree  of  the  said  high  court  of  chancery,  being 
of  opinion,  that  in  controTersies  of  this  nature,  where  fraud  i» 
suggested  and  proved,  courts  of  equity  have  competent  juris* 
diction,  are  most  usually  and  properly  resorted  to  and  can 
afford  ample  and  adequate  relief;  yet  since  the  appellant  hath 
made  no  proof  in  support  of  the  allegations  of  his  bill,  or  of  any 
fraud,  on  the  part  of  Wood  Jones,  father  of  the  appellee,  in  ob- 
taining his  patent,  this  court  is  of  opinion  there  is  no  error  in 
the  said  decree;  therefore  it  ia  decreed  and  ordered,  that  the 
same  be  affirmed  and  that  the  appellant  pay,  to  the  appellee, 
his  costs  by  him  about  his  defense  in  this  behalf  expended, 
which  is  ordered  to  be  certified  to  the  said  high  court  of  chan* 
ceiy. 


The  case  of  HambUiany,  WdUy  referred  to  by  the  court,  ii  leportad  in 
1  Washington,  118,  but  more  fully  in  4  Gall,  213,  and  a  xefierenoe  is  made 
to  it  in  a  note  to  WUhermgion  v.  MeDonaldf  1  Hen.  &  Muni  906.  An  ex- 
amination of  the  case,  and  of  the  subsequent  references  to  it,  leads  ua  to- 
believe  that  it  is  very  questionable,  and  though  not  expressly  oyemiled  by 
the  Viiginia  courts,  enough  has  been  said  regarding  it  to  undermine  its- 
authority.  The  question  in  the  case  was  whether  evidence  was  admiasible- 
in  an  action  of  ejectment  showing  that  a  patent  under  which  title  wa» 
claimed  had  been  issued  previous  to  a  survey;  in  other  words,  to  show  it 
was  irregularly  obtained.  Pendleton,  J.,  in  passing  upon  this  part  of  the 
case,  used  this  language:  "  The  question  therefore  is,  whether  the  district 
court  erred  in  rejecting  the  evidence  ?    This  court  has  reflected  on  the  case,. 


Oct.  1792.]  Whetb  v.  Jones.  669 

and  approres  of  tbe  opinion  of  the  district  court  aa  to  all  the  evidence  ex- 
eepi  that  which  tended  to  proye  that  the  patent  iaaued  without  a  anr- 
vey  aetuatty  made;  for  if  the  patent  did,  in  laet,  iaane  without  a  previoua 
earvey  actually  made»  it  was  void  in  law;  and  thereforo  that  part  of  the 
testunony  ought  to  haye  heen  received;  and  the  court  helow  erred  in  not 
petmittingit  to  go  to  the  jnry." 

InNdamd  ▼.  Orwmoettt  4  Muni  173,  decided  ISld^  the  coutaay,  reapect> 
ii^  this  and  the  principU  case:  «<Iniheeafleof  AmiMMoiit.  fTeUt,  It  waa 
decided  that  fraud  in  ohlaining  a  patent  might  he  given  in  evidence  to  va- 
cate that  patent  even  on  the  trial  of  an  ejectment  In  WUheringUm  v.  Jfe- 
AmoU  it  ia  stated  that  the  caae  of  JSTomNetofi  V.  IfeOt  has  not  heen  eon- 
aidered  as  having  settled  the  law,  ea  it  was  the  only  caae  on  the  point,  and 
the  court  nearly  equally  divided;  hut  I  perceive  nothing  that  can  excite  a 
donht  as  to  the  ri^t  of  a  court  of  equi^  to  interfere  in  euch  a  caae.  WhUe 
V.  Joms^  1  Waah.  118  (S.  C.  4  Call,  218,)  aeema  conclusive.  In  that  case^ 
where  there  waa  an  allegation  of  fraud,  the  chancellor  had  refused  relief 
em  the  ground  that  the  fraud  vacated  the  patent*  and  that  the  patent  heing 
null  aad  void,  the  party  mi|^  have  had  redress  at  law.  But  this  court, 
although  it  affirmed  the  deme  of  the  chancellor  in  dismissing  the  hill,  did 
it  on  a  veiy  diflBsrent  ground,  vis:  that  although  the  fraud  was  charged,  it 
was  not  proved;  expressly  declaring,  however,  that  where  fraud  is  sug- 
gested and  proved,  courts  of  equity  have  concurrent  juiisdiction,  and  can 
afford  the  most  ample  and  adequate  redress.** 

In  Sirk^ger  v.  Tmmg,  8  Peters,  841,  the  case  of  Hambkion  v.  ITeUi,  is 
thus  referred  to:  "  In  JTomftistom  WeUi,  reported  in  a  note  to  1  Hen.  & 
Vunf .  807,  the  defendants  in  ejectment  in  the  district  court  oflfored  evi- 
dence to  prove  that  the  grant  under  which  the  lessor  claimed  was  defective 
in  several  prerequisites  to  a  patent.  The  court  of  appeals  overruled  these 
ehjeetions,  but  determined  'that  the  district  court  erred  in  not  permittiog 
the  appellants  to  give  evidence  that  the  appellee  procured  the  plat  on  which 
the  patent  waa  obtained,  to  be  returned  to  the  office,  knowing  that  an  actual 
survey  had  not  been  made.'  In  this  case  the  objectionable  act  was  a  fraud 
knowingly  committed  by  the  patentee  himselL  Even  this  case  has  been 
questioned,  though  not,  as  far  as  is  known,  expressly  overruled.  In  ITtUA- 
mrmgiom  v.  McDomUd,  1  Hen.  &  Muni  806,  the  defendant  in  ejectment 
ofBared  in  evidence  to  ahow  that  the  survey  upon  which  the  plaintiff'a 
patent  waa  founded,  was  illegal,  and  also  that  the  patent  was  obtained 
upon  a  certificate  aigned  by  Charles  Lewis,  as  clerk  of  the  land  office,  in- 
stead of  being  signed  by  the  register  or  his  deputy  as  is  required  by  law. 
The  defendant  excepted  to  the  opinion  of  the  court  rejecting  this  testi- 
mony, and  appealed  to  the  court  of  appeals.  The  judgment  was  unani- 
mously affirmed  in  that  court  In  the  course  of  the  trial  the  case  of  Bam- 
bUUm  V.  WeUa  waa  mentioned  by  several  judges  with  disapprobation;  and 
it  was  said  that  a  single  case  decided  by  three  judges  against  two  was  not 
considered  as  conclusively  settling  the  law." 

The  case  of  WkUe  v.  Jonu  b  cited  in  JHeClung  v.  Hughet,  5  Rand.  484, 
by  Green,  J.,  who  gives  the  following  construction  to  it:  "The  effect  of 
this  case  is,  that  in  cases  of  actual  fraud  »  court  of  equity  has  jurisdiction, 
where  there  was  no  reason  for  fiiiling  to  file  a  caveat,  and  will  relieve;  but 
will  not  relieve  against  a  legal  titie  without  actual  fraud,  in  favor  of  a 
prior  equity;  and  that  an  entry  and  survey  is  not  such  a  notice  to  a  subse- 
quent locator  as  of  itself  to  affect  his  conscience,  and  deprive  him  of  the 
advantage  of  his  legal  title  in  a  court  of  equity.*' 
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In  to  far  M  it  is  stated  in  WhUe  v.  Jimu,  that  a  court  of  law  can  avoid  a 
patent  for  fraud,  and  that  a  suit  may  be  brought  to  set  it  aside,  the  deci- 
sion is  not  supported  by  authority.  It  is  well  settled  that  unless  a  patent 
lor  land  is  void  upon  its  face,  or  its  issue  is  without  authority,  or  is  pro- 
hibited by  law,  it  cannot  be  avoided  in  a  court  of  law  in  an  action  of  eject- 
ment: 3  Washbume  on  Real  Prop.  175;  People  v.  LMnffdon^  8  Barb.  253; 
Stringer  v.  Toung,  3  Pet.  320;  Boardman  v.  Beed^  6  Id.  328;  Jacbum  v. 
JI/ar«A,  6  Cow.  281;  Jaek9on  v.  LawUm^  10  Johns.  23.  In  the  last  case,  a 
leading  one,  Kent,  C.  J.,  after  a  thorough  examination,  uses  the  following 
language:  "  Unless  letters  patent  are  absolutely  void  on  the  face  of  them, 
or  the  issuing-  of  them  was  without  authority,  or  was  prohibited  by  statute^ 
they  can  only  be  avoided  by  a  regular  course  of  pleading,  in  which  the 
fraud,  ixregularity  or  mistake,  is  directly  put  in  issue.  The  principle  has 
been  frequently  admitted  that  the  fraud  must  appear  on  the  ^mc  of  the 
patent  to  render  it  void  in  a  court  of  law;  and  when  the  fraud  or  other  de- 
fect arises  on  circumstances  dehore  the  grant»  the  grant  is  voidable  only  by 
suit" 

The  extent  to  which  a  court  of  law  will  go  to  impeach  a  patent  ii  weQ 
stated  in  Cwper  v.  Roberte^  6  McLean,  03,  where  it  is  held  that  fraud  may 
be  shown  in  procuring  a  patent  at  law  as  the  execution  of  a  deed,  being 
executed  fraudulently,  may  be  avoided  at  law;  but  in  neither  case  can 
fraud  be  allegedand  proved  at  law,  except  in  the  isBuing  of  the  patent,  or 
of  the  other,  in  the  execution  of  the  instrument. 

In  NorveU  v.  Camm,  6  Munf.  238,  Boane,  J.,  states  the  true  general  doc- 
trine. He  says:  "  It  b  equally  dear  that  a  patent,  perfect  on  its  faoe^  is 
not  to  be  avoided  in  a  trial  at  law,  by  anything  short  of  an  elder  patent; 
it  is  not  to  be  affected  by  circumstances  <rf  equity  tending  to  show  that  in 
a  caveat  court,  or  in  a  court  of  equity,  the  party  relying  on  it  would  prob- 
ably prevaiL  The  jurisdictions  of  the  two  tribunals  must  be  kept  distinct^ 
and  the  actual  patent  must  prevail  at  law,  although  it  may  be  made  to  the 
superior  right  of  the  adverse  party  in  another  form.  In  the  case  of  an 
actual  and  perfect  patent,  there  is  no  remedy  but  to  set  it  aside  in  a  court 
of  equity,  or  in  some  other  proceeding  having  that  for  its  direct  end  and 
object  It  cannot  be  done  in  the  ordinary  progress  of  a  trial  at  law;  the 
patent  alone  must  prevaiL  These  principles  seem  to  us  clear,  and  are  &ur]y 
deducible  from  the  case  of  WUherington  v.  MeBomUd,  1  Hen.  &  Munf.; 
they  ought  not,  therefore,  to  be  departed  from. "  As  supporting  this  general 
statement  of  tiie  law,  see  Klem  v.  Argenbrighi,  26  Iowa,  493;  J^aie  t. 
Baehelder,  5  Minn.  223;  Polk  v.  Wendal,  9  Cranch,87;  BoggoT,  MereedCo.^ 
UCaL  279,  861,  362;  TomUv.  SoweO,  Id.  465;  XesM  v.  Clark,  18Id.  536L 
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(4  Ojja,  OS.] 

IBSUK,  WHEN  DiRBCTBD.— If  a  bill  in  equity  charges  fraud,  and  the  tsslU 
mony  be  conflicting  and  unsatisfactory,  an  issue  ought  to  be  direeled. 

Sams. — Where  a  son  had  obtained  a  deed  from  his  father,  for  ninety  aeraa 
of  land  and  five  slaves,  in  consideration  of  a  certain  sum  and  mainten- 
ance for  life,  after  which  he  sold  the  land  to  a  third  person,  who  filed 
a  bill  alleging  that  deed  to  have  been  recorded,  but  to  have  been  sub* 


Oct.  1798.]  HooE  V.  Mabquess.  671 

Mquantly  destroyed,  and  another  substituted  for  it  of  a  diiSerent  im« 
port,  and  the  land  sold  again  by  the  firat  donor,  to  a  purchaser,  with 
notice  of  the  plaintiff's  title,  whose  deed  had  not  been  recorded.  It 
was  held  that  an  issue  should  be  directed  as  to  the  fact  of  substittttioii, 
and  if  so,  what  were  the  terms  of  the  first  deed. 

Appeal  from  the  high  court  of  chancery.  Marquess  filed  a 
bill  against  Grigsby,  Hooe  and  Brace,  setting  forth  that  in  1782 
plaintiff  purchased  of  the  defendant,  Mott  Grigsby,  ninety 
acres  of  land,  and  took  a  deed  therefor;  that  Mott  Or^bj  had 
preTiouslj  purchased  the  land  from  Charles  OnAgBbj,  his  father, 
whose  deed  to  him  was  admitted  to  record,  but  afterward  de- 
stroyed; that  a  deed  of  different  import  was  substituted  in  the 
place  of  the  one  destroyed,  by  the  deputy  clerk,  who  had  in- 
stigated Charles  to  sell  the  land  to  Hooe,  was  to  have  half  the 
purchase  money,  and  who  joined  in  the  deed;  that  Hooe  turned 
plaintiff  out  of  possession  by  force,  and  sold  to  Bruce;  that 
both  Hooe  and  Bruce  were  purchasers  with  notice  of  plaintiff's 
claim;  that  Charles  Grigsby  has  since  died.  The  bill  prayed 
for  a  conveyance  of  the  land  and  an  accountiDg  of  profits. 

The  answer  of  Mott  Grigsby  admits  the  deed  to  plaintiff  for 
the  land,  the  purchase  of  the  same,  and  five  slaves,  from  Charles 
Grigsby  for  one  pound  sixteen  shillings,  and  sufficient  victuals 
and  clothes  during  his  life,  which  conditions  defendant  alleges 
have  been  complied  with,  and  states  that  the  deed  given  him 
by  Charles  is  not  the  same  as  that  now  on  record,  the  terms  and 
witnesses  being  different. 

Hooe's  answer  alleges  that  Charles  Grigsby  sold  to  Mott  upon 
certain  conditions,  for  the  breach  of  which  he  entered  and  then 
sold  the  premises  to  defendant;  that  the  deputy  clerk  joined  in 
the  deed,  as  defendant  thought  he  had  some  claim  to  the  land; 
denies  force,  and  admits  knowledge  of  plaintiff's  deed. 

Bruce's  answer  denies  fraud,  admits  notice  of  plaintifi^s  claim, 
and  says  that  defendant  has  a  bond  in  one  hundred  pounds, 
from  Hooe,  for  a  good  title. 

Depositions  were  read  to  show  that  Charles  Grigsby  was 
ignorant  and  in  distress,  and  that  Mott  was  indolent,  careless 
and  poor.  The  only  exhibit  was  a  copy  of  the  supposed  substi- 
tuted deed,  which  a  deputy  clerk  testified  was  made  from  one 
found  in  the  office  in  a  bundle  indorsed  "  deeds  for  further 
proof,"  and  which,  reciting  as  a  consideration  the  sum  of  one 
pound  sixteen  shillings,  and  the  maintenance  of  Charles  Grigsby 
during  life,  and  that  Mott  was  not  to  sell  the  property,  under 
penalty  of  its  reverting  to  Charles,  conveys  the  land  and  slaves 
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to  Mott,  his  h«in  and  aasignSy  wiih  a  corenaiit  of  further 
lance. 

The  court  of  chanoeiy  being  of  opinion  that  the  defendants 
were  not  entitled  to  the  benefit  of  the  condition  inserted  in  the 
indentorcy ''  among  the  exhibits,  because  a  right  of  entry  for  & 
condition  broken  was  not  assignable/'  and  that  Brace  ought 
not  to  retsin  possession  of  the  land  becaose  Hooe  gained  it  hj 
combination  with  the  tenant  of  the  plaintiir,  of  which  Brace 
had  notice,  decreed  the  latter  to  resign  possession  to  the  plaint- 
iff, and  accoont  for  the  profits,  which  the  court  were  of  opinion 
might  be  awarded,  "  although  the  plaintiff  might  perhaps  haye 
recoTcred  the  possession  in  an  action  at  common  law,  the  do* 
fendants  not  having  pleaded  to  the  jurisdiction  of  the  court" 

Hooe  and  Bruce  appealed  to  this  court 

Warden  and  Bandotph^  for  the  appellants,  contended  that  the 
terms  of  the  deed  toMottGiigsbj  were  conditional  and  Charles 
could  enter  for  a  breach  thereof;  that  a  chose  in  action  might 
be  assigned,  consequently  a  right  of  entiy;  that  the  substitution 
of  one  deed  for  another  was  not  proyed;  that  the  court  of  cban* 
eery  had  no  jurisdiction. 

Watihingion  and  MarshaU^  for  the  appellee,  contended  that  the 
conditions  of  the  deed  from  Oharles  Grigslyy  had  not  been 
broken;  that  he  had  been  supported  at  the  expense  of  Mott,  and 
no  worse  than  before  the  deed,  therefore,  Mott's  conduct  could 
not  be  impeached:  Shop.  Touch.  160.  A  right  of  entry  cannot 
be  assigned.  Hooe  and  Bruce  were  not  bona  fids  purchasers, 
and  the  question  as  to  the  substitution  of  the  deed  had  been 
submitted  upon  the  OTidence.  As  to  the  jurisdiction  of  the 
court  of  chanceiy,  it  could  be  maintained;  because  exception 
thereto  comes  too  late;  because  defendants*  title  can  only  be 
impeached  in  equity,  as  it  originated  before  the  act  of  1785;  be- 
cause equity  alone  can  compel  defendants  to  deliTcr  up  their 
deeds  to  prevent  future  litigation,  on  the  ground  of  fraud. 

By  Court,  Pehdlbton,  President.  The  frauds  charged  in  the 
bill  would,  if  proved,  be  a  foundation  for  application  to  a  court 
of  equity;  and  this  dispenses  with  the  necessitj  of  considering 
the  general  question  of  jurisdiction  under  the  act  of  assembly; 
an  important  one  indeed;  and  reserved  until  its  decision  shall  bo 
necessary. 

Proceeding  to  the  merits,  we  observe  that  the  chancellor  has 
omitted  to  decide  the  first  question  of  contest  between  the  par- 
ties, namely,  that  relative  to  the  suggestions  in  the  bUl  of  the 
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sabfititution  of  the  deed,  which  we  think  ought  to  haTe  been 
determined;  and,  as  the  testimony  is  conflicting  and  unsatisfac- 
tory, that  an  issue  ought  to  have  been  directed  to  ascertain 
whether  there  was  such  a  substitution;  and  if  so,  what  were  the 
terms  of  the  original  deed  before  any  further  proceedings  were 
had  in  the  cause. 

The  decree,  therefore,  is  reversed,  and  the  following  is  to  be 
the  entry: 

The  court  is  of  opinion  that  the  suggestions  of  the  hill  being 
that  the  deed  from  Charles  Origsby  to  Mott  Qrigsby,  now 
remaining  in  the  clerk's  office  of  King  George  county  court,  is 
not  the  true  deed  executed  between  the  parties,  but  was  fraud- 
ulently substituted  for  the  true  one,  which  contained  no  clause 
of  forfeiture  upon  the  sale  of  the  property;  and  this  not  being 
confessed  by  the  answers,  was  the  first  subject  of  contest  be- 
tween the  parties,  to  which  the  testimony  of  several  witnesses 
relates,  and  yet  is  not  decided  upon  eiUier  way,  by  the  decree 
of  the  said  high  court  of  chancery,  unless  by  implication,  pass- 
ing to  the  decision  of  consequent  points  in  the  cause;  and  in  ■ 
this  there  is  error  in  the  said  decree,  therefore  it  is  decreed  and 
ordered  that  the  same  be  reversed  and  annulled,  and  that  the 
appellee  pay  to  the  appellants  their  costs  by  them  expended  in 
the  prosecution  of  their  appeal  aforesaid  here.    And  this  court 
proceeding  to  give  such  decree  as  the  said  high  court  of  chan« 
oery  should  have  pronounced,  is  of  opinion  that,  since  the  testi- 
mony as  to  the  fraud  charged  is  conflicting,  and  not  satisfactory 
to  the  court  to  decide  the  question  for  either  party,  the  fact 
ought  to  be  determined  by  a  jury,  therefore  it  is  further  decreed 
and  ordered  that  an  issue  be  made  up  in  the  said  high  court  of 
chancery  and  tried  as  usual  by  a  jury,  whether  the  writing  now 
being  in  the  clerk's  office  of  King  George  county  court,  as 
mentioned  in  the  deposition  of  Caleb  Smith,  purporting  to  be  a 
conveyance  from  Charles  Qxigsby  to  Mott  Grigsby,  be  the 
deed  of  the  said  Charles  or  not.    And  if  found  in  the  negative, 
to  try  whether  the  said  Charles  made  and  executed  any  other 
deed  to  the  said  Mott  for  conveying  the  lands  in  question,  and 
whether  the  conveyance  was  absolute,  or  subject  to  any  and 
what  conditions.    Which  being  tried  and  certified  to  the  satis- 
faction of  the  said  court,  such  consequent  proceedings  be  had 
thereupon  to  a  final  decree,  as  to  the  said  court  idiall  seem 
proper,  this  court  not  having  decided  on  any  of  the  points  in 
the  former  decree. 
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Home  v.  Richards. 

OWNSBSHIP  OF  Bbd  of  Navioabls  Riveb.— The  ownenhip  id  the  bed 

of  a  navigable  riyer  is  in  the  commonwealth,  and  cannot  be  the  sub- 

ject  of  private  grant. 
Same  of  River  not  Navigable.— In  a  river  not  navigable,  the  o^ 

of  the  BoU  on  one  side  is  the  proprietor  of  the  bed  to  the  middle  ef 

stream.. 

Appeal  from  the  district  court.  It  appeared  that  in  1796, 
Adam  Hunter  and  Patrick  Home,  as  executors  and  devisees  of 
James  Hunter,  and  James  Hunter,  also  a  devisee,  petitioned  the 
county  court  of  Stafford  for  permission  to  build  a  mill  '*  on 
their  own  land,  lying  on  the  waters  of  the  Rappahannock,  and 
to  build  a  dam  to  abut  upon  a  rock  within  fifty  yards  from  the 
north  side  of  said  river,  the  said  fifty  yards  being  either  the 
property  of  the  said  devisees,  or  of  the  commonwealth."  The 
jury  reported  that  the  rock  was  twenty-five  yards  from  the 
north  bank,  and  that  the  erecting  of  the  mill  would  not  be 
detrimental  to  the  health  of  the  neighbors,  nor  would  overflow 
the  adjoining  lands,  nor  injure  the  mansion-house,  curtilage, 
ofSce  or  garden  of  any  person,  nor  obstruct  ordinary  navigation, 
or  the  passage  of  fish.  William  Eichards  opposed  this  peti- 
tion, and  on  the  twelfth  October,  1795,  the  county  court,  on 
consideration  of  the  petition  and  the  evidence  produced,  re- 
fused leave  to  build  the  mill.  From  this  judgment  petitioners 
appealed  to  the  district  court,  where,  all  errors  in  point  of  form 
being  waived  by  the  parties,  a  decree  of  affirmance  was  ren- 
dered.   The  petitioners  then  appealed  to  the  court  of  appeals.  * 

In  1796,  William  Richards,  as  owner  of  the  land  on  one  side 
of  the  river  Rappahannock,  the  bed  whereof  he  stated  to  be  in 
the  commonwealth,  petitioned  the  said  county  court  for  per- 
mission to  build  a  mill,  and  that  an  acre  of  Mortimer's  land, 
situate  in  the  county,  on  an  island  in  the  river  opposite  peti- 
tioner's land,  on  the  north  side,  might  be  condemned  as  an 
abutment  for  a  dam  to  the  mill.  The  jury  reported  that  the 
lands  above  and  below  the  acre  sought  to  be  condemned  would 
not  be  overflowed,  that  the  passage  of  fish  would  not  be  ob- 
structed, as  the  dam  would  cross  but  a  small  part  of  the  river, 
and  that  neighboring  owners  would  not  be  annoyed  by  the  stag- 
nation of  the  waters.  Patrick  Home  and  Adam  Hunter,  as 
devisees  as  above  mentioned,  opposed  the  petition  and  filed 
three  bills  of  exceptions,  two  of  which  were  unimportant.    The 
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third  set  forth  that  to  proTe  title  to  the  land  on  one  side  of  the 
river y  Richards  o£fered:  1.  A  grant  from  the  proprietors  of  the 
Northern  Neck  to  Martha  Yicaris,  for  one  thousand  two  hun- 
dred and  sixty  acres  of  land  on  the  north  side  of  the  riTer;  2. 
A  deed  from  Martha  Todd  to  John  Dixon  for  nine  hundred 
acres  on  the  north  side  of  the  river,  including  the  island  re- 
ferred to  called  Yicaris  Island;  8.  A  deed  from  Todd  to  Dixon 
for  the  same  land;  4.  Deed  from  Dixon  to  John  Bichards  for 
all  that  parcel  of  land  adjoining  Falmouth  bounded  bj  James 
Hunter's  lines  on  the  souUi,  and  containing  three  hundred  acres, 
more  or  less,  including  several  islands;  6.  The  vnll  of  John 
Dixon,  in  1762,  devising  the  upper  moiefy  of  the  nine  hundred 
acres,  including  Yicaris  Island,  to  his  son,  John  Dixon;  6. 
The  will  of  John  Bichards,  devising  the  three  hundred  acres  to 
his  son,  the  petitioner.  The  bill  of  exceptions  further  stated, 
that  to  prove  that  Bichards  did  not  own  the  land  upon  one  side 
of  the  river,  and  that  the  bed  of  the  river  was  not  in  the  com- 
monwealth, the  defendants,  Home  and  Hunter,  offered  in  evi- 
dence: 1.  The  patent  to  Yicaris  for  the  one  thousand  two  hun- 
dred and  sixty  acres;  2.  Deed  from  John  Dixon,  in  1768,  to 
James  Hunter  and  his  heirs  forever,  for  **  all  that  parcel  or  strip 
of  land  lying  in  King  George  county,  on  the  flats  of  Bappahan- 
nock  river,  beginning  at  the  edge  of  the  river  at  the  mouth  of 
the  said  Dixon's  mill-run,  on  the  upper  side  thereof,  at  the 
point  of  a  large  rock;  thence  running  up  the  river  to  the  foot  of 
the  hill  opposite  to  the  lower  end  of  Yicaris  Island;  thence 
back  from  the  river  a  sufficient  distance  to  make  a  road  of  a 
proper  width  for  two  wagons  to  pass  each  other;  thence  keeping 
the  same  distance  from  the  river  down  a  parallel  course  with  the 
liver  to  the  said  mill-run;"  together  with  all  the  right  and  title 
of  John  Dixon  ''  to  certain  rocks  and  islands  in  the  river  afore- 
said to  the  extent  of  fifty  yards  from  the  river  side,  to  begin 
from  the  upper  side  of  Falmouth  ferry,  and  to  go  as  far  up  the 
river  as  to  the  smooth  water  between  Yicaris  Island  and  the 
main  land  in  King  Gteorge  counly,  but  so  as  not  to  extend  into 
Yicaris  Island,  for  the  purpose  of  rendering  the  said  river 
navigable  for  batteaux,  by  a  canal  to  his,  the  said  James  Hun- 
ter's forges,"  to  have  and  to  hold,  etc.  To  this  deed  was  an- 
nexed a  memorandum,  as  follows:  "  It  is  the  true  intent  and 
meaning  of  the  parties  that  the  said  James  Hunter  and  his 
heirs  shall  have  the  privilege  of  extending  the  wagon  road  from 
the  bottom  of  the  hill  opposite  to  the  lower  end  of  Yicaris 
Island,  as  far  as  the  forge."    A  plat  in  connection  with  the  deed 
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showed  ihat  the.  line  parallel  to  the  river  was  tenninated  at 
one  end  by  a  line  from  a  rook  on  the  main  land  to  a  rock  in  the 
riyer,  nine  poles  distant  from  the  water's  edge,  and  at  the  other^ 
by  a  line  from  the  main  land  to  some  rocks  one  pole  distant 
from  the  water's  edge,  where  Hunter's  and  Dixon's  lands  joined, 
containing  about  nine  acres  of  land  and  ten  acres  of  rock.    Both 
the  deed  and  plat  were  attested  by  the  same  three  witnesses;  3. 
A  deed  from  Thornton  to  James  Hunter  for  an  acre  of  land  a 
few  yards  from  Yicaris  Island;  4.  James  Hunter's  will,  under 
which  the  petitioners  claimed;  5.  Deed  from  Dixon  to  James 
Hunter  for  seven  acres  of  land;  a  wagon  road  from  Falmouth 
to  Hunter's  iron  works,  through  the  lines  of  Dixon  from  which 
the  seven  acres  are  taken  as  the  road  now  lies. 

A  witness  testified  that  there  was  sufficient  distance  for  a 
road  between  Bichards's  foundation  for  his  mill  and  the  river. 
The  county  court,  in  April,  1797,  granted  permission  to  Rich- 
ards to  build  the  mill;  the  district  court  affirmed  the  judgment, 
and  from  this  decree  of  affirmance  Home  and  Hunter  ap- 
pealed to  this  court. 

The  two  causes  came  on  for  arjgnment  at  the  same  time  upon 
the  merits,  errors  in  point  of  form  being  released.  The  appel* 
lants  contended  that  the  memorandum  and  deed  were  to  be 
taken  together,  and  that,  therefore,  the  land  upon  the  main  as 
described  in  the  plat  passed  to  Hunter. 

The  appellees  insisted  that  a  right  of  way  merely  had  been 
granted:  3  Bac.  Ab.  54;  2  Str.  1004;  and  that  the  bed  of  the 
river  was  in  the  commonwealth,  the  stream  being  navigable. 

BoAUB,  J.  The  deed  to  Hunter  conveyed  a  fee-simple  in  all 
the  lands  it  professed  to  grant;  but  those  were  the  enumerated 
parcels  only,  and  not  any  others.  The  parties,  however,  appear 
to  have  afterward  thought  that  there  would  be  a  convenience 
in  continuing  the  road  from  Yicaris  Island  to  the  forge,  and 
therefore,  the  memorandum  was  made;  but  that  stipulated  iar 
a  right  of  way  merely,  and  did  not  convey  the  soil,  which,  con- 
sequently, passed  by  the  deed  to  Biohards.  It  is  said,  in  op- 
position to  this,  that  the  plat  annexed  to  Hunter's  deed  passed 
the  lands  contained  within  the  lines  there  laid  down,  and  that 
these  comprehend  the  land  claimed  by  Bichards  as  the  place 
for  erecting  his  mill.  But  that  is  an  unreasonable  construo- 
'tion,  and  would  take  in  part  of  Dixon's  other  lands,  which,  I 
presume,  would  hardly  be  contended  for.  As  Bichards's  grant 
extends  to  the  edge  of  the  river,  he,  necessarily,  has  the  land 
on  one  side  of  it;  but  it  is  not  clear  to  whom  the  bed  of  the 
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river  belongs,  for  it  is  not  stated  in  the  proceedings  whether  the 
stream  is  navigable  in  those  parts  or  not.  If  it  be,  it  is  plain 
ihat  the  bed  is  not  in  the  appellants,  as  the  soil  of  navigable 
rivers  cannot  be  granted.  And  if  it  be  not  navigable,  then  the 
bed  is  not  comprised,  in  terms,  in  the  deed  to  Hunter,  and  the 
contiguous  land  upon  the  main  did  not  belong  to  him;  so  that 
either  way  the  appellants  are  not  entitled  to  it.  The  bed  must, 
therefore,  be  either  in  Richards,  as  proprietor  of  the  main  land, 
and,  consequently,  owner  to  the  middle  of  the  river,  or  in  the 
commonwealth,  as  a  public  highway  for  all  the  community, 
which  last  is  probably  the  case.  But  tiie  inquiry  is  unimporfe- 
ant;  for  Eichards,  whether  the  bed  be  in  himself  or  in  the  com- 
xnonwealth,  may,  in  either  event,  exercise  full  dominion  over  the 
place  through  which  the  right  of  passage  is  claimed,  although 
the  appellants  will  be  entitled  to  redress,  if  the  way  should  ever 
be  refused  them.  There  is,  then,  no  objection  to  Bichards's 
petition  upon  the  score  of  title  to  the  land  where  he  proposes 
to  erect  his  mill.  And  upon  the  merits,  independent  of  the 
title,  I  think  he  has  the  best  claim  to  preference,  not  only 
because  his  land  is  of  greater  extent  and  situated  on  the  main, 
which  seems  more  consistent  with  the  views  of  the  legislature, 
but  because  his  adversaries  have  two  mills  in  the  neighbor- 
hood already,  which  looks  like  monopoly.  I  think,  therefore, 
that  Richards  ought  to  have  leave  to  build  his  mill,  for  if  the 
exceptions  to  the  inquisition  were  more  substantial  than  the 
appellants'  counsel  represents  them  to  be,  they  are  all  released. 
Whether  the  appellants  should  have  leave  to  build  a  mill,  on 
their  petition,  also,  may  depend  upon  evidence  not  before  the 
court;  and,  therefore,  if  they  wish  for  an  opportunity  to  pro- 
cure it,  I  am  disposed  to  indulge  them;  but,  in  the  meantime, 
I  think  the  judgment  in  the  other  case  ought  to  be  a£Gjmed. 

Cabbinoton,  J.  Hunter  himself  seems  to  have  been  of  opin- 
ion that  he  had  the  privilege  of  a  road  only;  and  the  claim  to 
the  soil  appears  to  have  been  an  after  thought.  Bichards's 
land,  by  the  terms  of  his  deed,  extends  to  the  water's  edge;  and 
although  it  is  subject  to  Hunter's  right  of  way,  that  does  not 
prevent  him  from  the  use  of  the  land  in  every  other  respect;  for 
if  Hunter's  representatives  are  at  any  time  obstructed  in  the 
enjoyment  of  their  privilege,  they  will  be  entitled  to  redress  by 
a  suit  for  compensation  in  damages  or  for  some  reasonable  pro* 
vision  for  a  passage,  and  not  to  the  exclusive  occupation  of  the 
soil  in  this,  particular  place.  There  is  consequently  no  objection 
to  the  petition  of  Bichards  upon  that  ground.    The  bed  of  the 
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xhrer  is  probaUy  in  the  commonwealth,  and  therefore  could  not 
be  convejed.  Bat  it  is  not  necessary  to  decide  that  question  in 
this  case;  for,  as  the  bed  is  not  comprised  in  the  deed  to  Hunter, 
it  must  be  in  Bichards's  as  owner  of  the  land  on  one  side  if  the 
riTer  be  not  navigable,  or  in  the  commonwealth  if  it  is;  and  either 
will  authorize  the  application  of  Bichards.  As  to  Home's  peti- 
tion, but  little  was  said  about  it.  He  shows  no  title  to  anything 
but  the  rocks,  which  were  probably  conveyed  for  a  particular 
purpose,  namely,  that  of  being  removed  in  order  to  be  used  as 
materials  for  building  at  some  other  spot,  and  not  as  a  site  for 
erecting  a  mill;  and  if  so,  the  appellants  have  nothing  to  rest 
upon.  But  I  give  no  opinion  upon  that  point  now,  and  shall 
be  ready  to  hear  further  evidence  upon  it.  In  the  meantime, 
however,  I  think  the  judgment  in  the  other  case  ought  to  be 
affirmed* 

Pehblston,  President.  The  objections  to  the  inquisition,  are 
so  far  from  being  substantial,  that  they  scarcely  amount  to 
informality.  But  be  that  as  it  may,  matters  of  form  are  all 
released,  and  therefore  the  objections  fail.  T^ether  the  court 
could  have  directed  a  jury  to  try  the  title,  I  shall  not  decide 
until  the  argument  in  the  case  of  Wood  v.  Boughan  is  over;  but 
if  they  had  the  power  they  were  clearly  not  obliged  to  exercise 
it,  and  therefore  the  exception  upon  that  ground  cannot  be 
sustained.  The  observation  of  the  counsel,  that  the  law  vio- 
lates private  rights,  and  should  be  construed  strictly,  has  but 
little  weight  wiUi  me;  for  none  of  the  private  rights  assailed  by 
the  act  are  in  controversy.  It  might  have  applied  to  Mortimer, 
or  to  the  appellants,  if  their  lands  would  be  overflowed  by  the 
erecting  of  Bichards's  mill;  but  nothing  of  that  sort  appears, 
and  therefore  the  observation  falls  to  the  ground.  These  works 
are  of  importance  to  the  public,  and  should  be  favored  when 
not  inconsistent  with  private  rights,  in  the  view  of  the  legisla- 
ture. The  real  question  then  in  this  case  is:  Whether  Bich- 
ards is  well  founded  in  his  application  for  leave  to  build  a  mill; 
and  that  depends  upon  the  rights  of  the  parties.  His  title  to 
the  land  on  which  he  means  to  erect  his  mill,  is  clear,  for  the 
deed  to  Hunter  only  grants  certain  enumerated  parcels,  of 
which  the  land  of  Bichards  is  not  one,  and  the  memorandum 
and  plat  do  not  change  the  nature  of  the  conveyance,  as  the 
first  merely  stipulates  for  a  right  of  way,  and  the  latter,  the 
limits  within  which  it  is  to  be  enjoyed,  but  neither  passes  the 
soil.  A  right  of  way  then  is  all  the  appellants  have;  and  what  is 
the  effect  of  such  a  privilege  ?  although  Huntefs  representatives 
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may  have  a  right  to  point  out  a  particular  way,  having  due  regard 
to  conTenience^  yet  that  does  not  hinder  the  proprietor  from 
exercising  his  right  as  owner  of  the  land.  Whenever  a  request 
for  the  way  is  made,  the  claims  for  the  appellants  may  be  dis- 
cussed^  and  the  location  of  the  road  settled;  but  in  the  mean* 
time  Richards  is  entitled  to  the  full  exercise  of  his  rights  as 
proprietor  of  the  soil.  This  brings  us  to  inquire  to  whom  the 
bed  of  the  river  belonged.  It  is  not  stated  in  the  proceedings 
whether  the  stream  at  this  place  is  navigable  or  not;  but  it  is 
certain  that  the  bed  was  either  in  Dixon  or  the  commonwealth. 
If  in  Dixon,  he  did  not  mean  to  convey  it  to  Hunter,  for  his 
grant  was  only  of  the  rocks,  the  islands,  and  perhaps  the  land 
under  the  rocks,  but  not  the  bed  of  the  river;  and  if  so,  then 
it  was  embraced  by  the  grant  to  Richards,  or  else  it  is  the 
commonwealth,  as  a  public  highway,  never  granted,  because 
incapable  of  being  appropriated  to  the  use  of  a  single  individ* 
ual.  But  it  is  altogether  immaterial  whether  the  bed  was  in 
the  commonwealth  or  in  Richards;  for  in  either  case,  the  latter 
owning  the  contiguous  land  was  authorized  to  apply  to  the  court 
for  leave  to  build  a  mill.  As  to  the  petition  of  Home  upon  the 
records,  taken  separately,  there  would  appear  to  be  no  reason 
to  oppose  it;  but,  taken  together,  it  does  not  seem  either  nec- 
essary or  reasonable  to  erect  both  miUs.  In  questions  concern- 
ing the  grant  of  a  privilege,  diffusion  into  several  hands, 
instead  of  a  monopoly  in  one,  is  desirable;  and,  therefore,  as 
Hunter's  representatives  appear  to  have  two  mills  in  that  neigh- 
borhood already,  I  think  Richards's  mill  should  be  preferred. 
But  I  do  not  by  this  mean  to  preclude  the  appellants;  for  if 
they  can  show  the  propriety  of  granting  them  leave  to  build 
another  mill,  I  shall  be  ready  to  hear  them.  I  think  proper  to 
mention,  however,  that  I  also  have  some  doubts  whether  the 
deed  to  Hunter  passed  the  land  under  the  rocks,  which  appear 
to  have  been  conveyed  for  the  purposes  of  masonry  and  ob- 
jects at  other  places,  instead  of  a  site  for  a  mill,  and  if  so,  the 
petition  in  this  case  is  entirely  defected,  as  the  petitioners  would 
not  be  the  owners  of  the  land  on  either  side  of  the  stream, 
and,  therefore,  could  not  satisfy  the  requisitions  of  the  act  of 
assembly. 

The  judgment  in  the  case  of  Richards's  petition  is  to  bo 
affirmed,  *and  the  other  case  continued. 

Judgment  in  the  case  of  Biohaids'B  petition  usanimooaij 
affirmed. 
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In  ths  ease  of  ihe  petition  of  Hunter's  repieBeniatiyeB^  P] 
VLnoii,  Plesidsnt,  delivered  the  opinion  of  the  court,  as  follows: 
Home  Y.  Bieharde  was  thought  to  have  been  settled  by  the 
former  deeisiony  bnt  the  parties  desired  to  be  heard  on  the  evi- 
dence,  and  the  only  question  now  is,  whether  the  mill  would 
be  injurious.  The  witnesses  are  diTided,  and  the  county  oouxt 
and  district  court  sitting  in  the  neighborhood,  have  both  de- 
cided that  it  would,  and  there  is  nothing  before  the  court  to 
eontravene  that  opinion.  Therefore,  the  judgment  of  the  dis- 
trict court  must  be  asffirmed. 

« 

Judgment  aiBxmed. 


Mato  v.  Gabrinqton. 

BSBIDUABT  DsviBB. — A  tsstator  directed  that  hie  ezecaton  ahoold  peti- 
tion the  logielatnie  to  emandpate  his  slayes;  that  in  case  they  should 
not  be  able  to  cairy  oat  this  proTision  of  the  will,  he  then  devised  put 
of  the  slaves  to  a  certain  legatee,  and  the  rest  of  them,  and  "all  his 
other  property,"  to  certain  relations.  This  was  held  an  aheolnte  d]s> 
position  of  the  residnnm,  and  not  a  devise  upon  a  eontingeney. 

OONSTBUCTION  OF  "ALL  HIS  OTHKB  Feopertt."— A  residnaiy  devise  of 
"all  his  other  property,"  comprehended  lands  as  well  as  persoaalty, 
for  the  mention  of  slaves  did  not  restrict  the  beqnest»  and  the  words 
"  all  his  other  property,"  caiiied  a  fee  in  the  lands. 

Afpkal  from  the  judgment  of  the  general  court.  William  Ifayo, 
as  heir  at  law  of  Joseph  Mayo,  brought  an  action  of  ejectment 
against  Paul  Carrington  and  others,  for  a  certain  tract  of  land. 
A  case  was  agreed  upon  for  the  opinion  of  the  courts  setting 
forth  the  following  facts:  Joseph  Mayo,  by  his  will,  made  the 
twenty-seventh  of  May,  1780,  and  proved  the  tenth  of  October, 
1785,  after  sundry  specific  devises  provided:  **  It  is  my  most 
earnest  request  that  the  gentlemen  who  shall  be  named  and 
appointed  executors  of  this,  my  last  will,  petition  the  general 
assembly  for  leave  to  set  free  all  and  every  one  of  the  slaves,  of 
which  I  may  die  possessed,  etc.  But  jprovided  it  shall  not  be 
in  the  power  of  my  said  executors  to  get  this  act  of  humanity 
e£fected  (t.  e.  to  get  the  slaves  of  which  I  may  die  possessed,  set 
at  liberty),  on  that  condition,  and  no  other,  I  give  and  dispose 
of  the  said  slaves  and  my  other  property  which  may  remain 
after  discharging  the  above  legacies  and  devises,  in  the  mannec 
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following^  yiz^*  three  Blayes  were  given  to  one  Tabb;  then  "ali 
the  residue  of  my  slaves  and  other  property  remaining  alter  the 
discharge  of  the  above  legacies  and  devises,  I  give  ix>  be  equally 
divided  between  the  "  sons  of  Joseph  Mayo,  the  sons  of  William 
Mayo,  and  the  sons  of  George  Carrington,  to  them  and  their  heirs 
forever.  Gtooige  Carrington,  Paul  Oarrington,  William  Mayo  and 
Miles  Selden  were  appointed  executors;  but  the  first  died  before 
qualifying,  and  the  survivors  renounced  the  office,  whereupon 
Paul  Carrington,  Miles  Selden  and  Joseph  Carrington  took 
administration  upon  the  testator's  estate.  The  administratorB 
applied  the  personalty,  except  the  slaves  and  that  specifioaUy 
devised,  to  the  payment  of  the  debts,  and  for  the  satisfaction  of 
such  claims  as  remained  unpaid,  the  slaves  were  hired  out.  An 
act  of  assembly  was  passed  in  October,  1787,  emancipating  the 
slaves,  and  carried  into  effect  by  a  decree  of  the  high  court  of 
chanceiy  in  November,  1789. 

The  plaintiff  claimed  the  tract  in  question  as  heir  at  law  of 
the  testator,  and  is  the  same  William  Mayo  mentioned  in  the 
will;  the  defendants  are  the  residuary  legatees  of  the  testator. 
The  general  court  gave  judgment  in  favor  of  the  defendants, 
and  plaintiff  appealed. 

The  principal  points  in  dispute  wotc,  whether  the  whole  of 
the  residuaiy  devise  was  contingent  and  dependent  upon  the 
failure  of  the  attempt  to  emancipate  the  slaves,  and  whether 
the  word  property  included  real  as  well  as  personal  property. 

By  Court,  Pehdletok,  President.  The  testator  having  made 
several  specific  devises,  and  being  about  to  bestow  the  rest  of 
his  property,  there  was  one  species  of  it  which  he  wished  to 
exempt  from  the  general  disposition  he  intended  to  make  of  the 
residuum,  namely,  his  slaves,  whom  he  desired  to  manuniit. 
But,  as  the  law  did  not  at  that  time  permit  emancipation,  and 
it  was  uncertain  whether  application  for  that  purpose  to  the 
legislature  would  be  successful,  there  was  a  necessity  for  some 
provision  in  case  the  effort  should  be  disappointed.  Accord- 
ingly, he  directed  that  his  executors  should  endeavor  to  procure 
an  act  of  emancipation  from  the  legislature;  but  if  the  attempt 
failed,  a  specific  bequest  of  part  of  the  slaves  was  made,  and  the 
rest  delivered  to  the  same  legatees  to  whom  he  gave  the  general 
residuum.  In  this  view  of  the  subject,  it  would  seem  to  be  un* 
important,  with  respect  to  the  disposition  of  the  surplus, 
whether  the  slaves  were  ever  emancipated  or  not,  as  they  were 
not  to  lead,  but  to  follow,  the  devise  of  the  residuum. 

It  was  said,  however,  that  the  contingency  ran  through  the 
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\7h0le  derise,  and  that  the  beqaeet  was  to  depend  upon  the 
issue  of  the  attempt  to  manumit  the  slayes;  so  that,  if  that 
{ailed,  the  residuum  of  which  the  slaves  were  to  be  part  was  to 
be  divided  among  the  residuaiy  devisees;  but,  if  it  succeeded,  no 
disposition  of  the  residuum  was  made.    And,  therefore,  as  the 
latter  event  had  taken  place,  that  the  whole  of  the  undevised 
lands  descended  upon  the  appellant  as  heir  at  law  to  the  tes- 
tator.   That  view  of  the  case,  however,  the  court  thinks  is  not 
sustainable;  for  no  reason  can  be  assigned  why  the  testator 
should  leave  the  surplus  entirely  undisposed  of,  unless  the 
attempt  to  manumit  the  slaves  should  fail.    On  the  contraiy, 
the  residuaiy  devisees  were  favorite  relations,  and  he  could 
have  had  no  motive  to  disappoint  them  as  to  the  whole  subject, 
merely  because  the  slaves  might  not,  in  event,  belong  to  it. 
His  primazy  object  was  to  bestow  the  residuum;  and  whether 
the  slaves  would  take  the  same  course  was  a  secondazy  consid- 
eration with  him.    Accordingly,  the  bequest,  as  to  them,  is  not 
so  much  a  devise  of  the  property  as  of  the  possibility;  part  of 
which,  if  the  emancipation  &iled,  was  to  go  to  Mr.  Tabb,  and 
the  rest  to  the  residuaiy  legatees,  along  with  the  general  sur- 
plus. 

What  was  said  about  tne  contingency,  therefore,  may  be 
thrown  out  of  the  case,  and  then  the  question  is,  whether  all 
the  residuum,  both  real  and  personal,  passed  by  the  devise. 

The  word  property,  we  think,  comprehends  everything  that 
had  not  been  disposed  of.  For,  generally  speaking,  it  is  just  as 
applicable  to  lands  as  to  personalty;  and  there  is  nothing  in  this 
will  to  confine  it  to  the  personal  estate.  Including  the  slaves 
in  the  devise  has  not  that  effect.  For  it  is  not  a  bequest  of  the 
residue  of  the  properly  followed  with  an  enumeration  of  per- 
sonal articles  only;  but  the  parts  of  the  devise  are  kept  separate 
and  distinct,  the  slaves  being  mentioned  first,  and  the  other 
property  afterward;  thus  leaving  the  word  properly  unre- 
strained, and  to  operate  according  to  the  usual  sense  of  the 
term.  It  is  equally  clear  that  the  whole  interest  in  the  lands 
passed.  For  that  is  the  natural  import  of  the  word  property; 
which  is  at  least  as  comprehensive  as  the  terms ''  all  my  estate," 
"all  my  worldly  substance,"  or  ''all  my  real  effects."  And 
each  of  these  has  been  held  to  cany  a  fee:  Cowp.  299,  855. 
But  in  the  case  of  Huxtep  v.  Btvoman,  1  Bro.  Cha.  Ca.  437,  is 
perhaps  stronger.  There  the  devise  was,  "  I  give  and  bequeath 
to  Mary,  daughter  of  Mary  Huxtep,  and  likewise  to  the  son  and 
daughter  of  Susan  Topley,  all  the  overplus  of  my  money;  and 
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likewise  beg  of  my  executor  that  he  will  pay  into  the  hands  of 
the  above  children's  friends  all  the  money  ihat  is  due  to  me  on 
settling  my  father's  account.  I  give  and  bequeath  to  them  all 
I  am  worthy  except  twenty  pounds,  which  I  give  to  my  exec* 
utor,  Mr.  Thomas  Brooman."  The  testator  was  entitled  to  a 
share  with  his  brothers  in  a  gavelkind  estate  which  had  de- 
scended from  his  father.  And  it  was  held  by  the  lord  chancel- 
lor that  the  terms  "all  I  am  worth,"  without  other  words  to 
control  them,  passed  the  real  as  well  as  the  personal  estate. 
That  case  contained  a  mixture  of  real  and  personal  estate,  and  Is 
veiy  like  the  present,  as  the  words,  "  all  I  am  worth,"  are  not 
more  comprehensive  than  the  words  **  all  my  other  property." 

The  court  is,  therefore,  unanimously  of  opinion  that  the  judg- 
ment should  be  affirmed. 

See  Read  v.  Payntf  ante,  650. 


Pendleton's  Executors^.  Stewart. 

[5  Oau.,  1.] 

Sale  of  Land— Rblibf  in  Equity.— Where  a  tract  of  land  was  sold  m 
containing  eleven  hundred  acres,  more  or  lees,  at  a  fixed  price,  and  it 
turned  out  that  it  oontained  lees  than  the  quantity  stated^  the  pur* 
chaser  was  held  not  entitled  to  relief  in  equity. 

Bill  filed  for  specific  perf ormanoe  of  a  contract  made  by 
Btewart  with  the  plaintiffs*  testator  for  a  tract  of  land  deducting 
therefrom  such  parts  as  it  had  been  discovered  belonged  to 
other  people;  with  a  corresponding  deduction  from  the  purchase 
money.  The  answer  insisted^  that  the  land  was  not  sold  by  the 
acre,  but  at  a  fixed  price  for  the  whole;  that  after  it  was  discoY« 
ered  that  there  was  a  deficiency  in  the  quantity  of  land,  the  de« 
tendant  offered  to  cancel  the  contract,  but  the  testator  refused. 
The  agreement  was  eleven  hundred  acres^  more  or  less.  A  wit- 
ness stated  that  he  was  present  at  the  contract^  and  understood 
it  to  be  as  expressed  in  the  writing;  that  he  heard  nothing  said 
respecting  a  deficiency  of  title,  but  conceived  that  Stewart  was 
to  make  a  good  one. 

The  court  of  chanceiy  dismissed  the  bill  with  costs  upon  a 
hearing,  and  thereupon  the  present  appeal  was  taken. 

Randolph^  for  the  appellants. 

WUliamSt  contra, 

TucsBB,  J.  This  is  a  bill  brought  by  tne  executors  of  Pen« 
dleton,  for  relief  and  compensation  for  a  deficiency  of  one  hun- 
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dred  and  siziy  acres  of  land,  alleged  to  have  been  discovered 
on  a  sale  made  by  the  following  agreement,  drawn  bj  the  pur- 
chaser, who  lived  near  the  lands,  the  seller  residing  at  a  con- 
siderable distance  from  them,  and  the  contract  being  made  at 
the  hoose  of  the  latter,  who  showed  a  patent  for  the  lands  to 
one  Dillard,  dated  in  1736,  to  the  buyer,  and  delivered  him  the 
patent,  as  soon  as  the  contract  was  made,  for  the  paipose,  it 
would  seem,  of  having  a  deed  prepared  according  to  it. 

"Memorandum  of  an  agreement  between  William  Stewart 
of  the  county  of  K.  G.  and  James  Pendleton,  of  the  county  of 
Oulpepper.  The  said  Stewart  has  agreed  to  sell  to  said  Pendle- 
ton eleven  hundred  acres  of  land  (more  or  less),  adjoining 
said  Pendleton,  for  the  sum  of  three  hundred  and  thirty  pounds, 
to  be  paid  at  four  equal  yearly  payments,  the  first  to  conunence 
on  the  twenty-fifth  of  December,  1784.  Witness  our  hands  and 
seals  this  thirtieth  day  of  September,  1783." 

The  bill  charges  that  the  agreement  between  the  parties  was, 
that  the  lands  should  be  paid  for  at  the  rate  of  thirty  pounds 
per  one  htmdred  acres,  and  that  it  was,  by  mistake,  written  as 
above. 

The  answer  denies  that  the  defendant  sold  the  land  at  thirty 
pounds  per  one  hundred  acres,  and  alleges  that  he  sold  it  at  a 
fixed  price;  and  states  some  explanatory  circumstances  which 
happened  at  the  time.  That  hearing,  afterward,  that  sixty  or 
seventy  acres  of  land  were  lost,  he  offered  to  cancel  the  contract, 
which  Pendleton  refused. 

One  witness,  who  was  carried  down  to  Stewart's  house  by 
Pendleton,  and  was  a  witness  to  the  contract,  said  that  he  was 
privy  to  the  whole  conversation  between  the  parties;  that  he 
heard  nothing  about  a  deficiency  of  title;  but  always  conceived 
Stewart  was  to  make  a  good  and  sufficient  title;  and  that  he 
understood  the  contract  to  be  expressed  in  the  written  agree- 
ment, which  was  drawn  by  Pendleton.  Another  witness  swore 
that  he  surveyed  the  land  by  Pendleton's  desire;  that  some  of 
the  lines  fell  short,  being  stopped  by  other  persons'  lines,  as  he 
was  informed;  and  that  the  quantity  only  amounted  to  nine 
hundred  and  forty  acres,  or  thereabout. 

Pendleton  lived  ten  years  after  the  contract,  and  nearly  two 
years  after  the  judgment  against  him  for  the  purchase  monqy, 
without  applying  to  a  court  of  equity  for  relief. 

Three  points  were  made  in  the  argument  by  the  i^pellants' 
counsel:  1.  That  there  was  a  real  deficiency;  2.  That  Pendle- 
ton was  entitled  to  compensation  for  it;  3.  That  the  bill  having 
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prayed  for  general  relief ,  the  chancellory  instead  of  dismisBing 
it  in  ioio,  should  haye  decreed  the  defendant  to  make  a  title 
upon  pajrment  of  the  money. 

1.  As  to  the  first  of  these  points.  The  deficiency,  though 
suggested  in  the  biU,  is  not  admitted  by  the  answer,  nor  abso- 
lutely denied;  the  defendant  saying  only  that  "  some  time  after 
the  contract,  he  heard  it  said  that  part  of  the  land,  sixty  or 
seventy  acres,  were  lost,  but  he  knows  not  the  fact.''  And 
Wiggenton,  who  made  the  survey  priTately,  at  the  desire  of 
Pendleton,  only  says  that  he  was  stopped  by  other  persons' 
lines,  as  he  was  informed;  but  who  those  other  persons  were  he 
does  not  say,  nor  are  their  names  mentioned  in  Hie  bill.  Here, 
then,  is  a  defect  of  proof. 

2.  Had  there  been  no  such  defect  of  proof,  it  does  not  appear 
that  in  this  case  the  plaintiff  would  have  been  entitled  to  com- 
pensation. The  principle  established  by  the  decree  in  the  case 
of  JoUife  Y.  Hiiey  1  Oarr.  329  (1  Am.  Dec.  619),  seems  to  me  to 
be  perfectly  correct,  and  imply  that  the  warranty  tacitly  an- 
nexed to  every  contract,  that  the  thing  bought  or  sold,  shall 
correspond  with  the  representation  made  of  it  at  the  time  of 
concluding  the  contract  between  the  parties,  is  neither  waived 
nor  destroyed  by  the  insertion  of  the  words  "  more  or  less,"  in 
a  contract  for  the  sale  of  lands  by  a  specific  number  of  acres,  if 
an  error,  beyond  what  may  reasonably  be  imputed  to  the  varia- 
tion of  instruments,  or  other  similar  causes,  be  afterward  dis- 
covered. But  where  the  real  contract  is  to  sell  a  tract  of  land, 
as  it  may  contain,  more  or  less,  fully  understood  to  be  so  be- 
tween the  parties,  those  words,  more  or  less,  imply  a  waiver  of 
the  warranty  as  to  the  specific  quantity,  on  the  part  of  the 
buyer,  and  an  agreement  on  the  part  of  the  seller  not  to  demand 
more  than  the  fixed  price,  although,  on  the  one  hand,  there 
should  be  an  excess,  or,  on  the  other,  a  deficiency  in  the  quan- 
tity supposed;  both  parties  being  willing  to  abide  by  such  pre- 
sumptive or  probable  evidence  of  the  quantity  as  they  were  liien 
possessed  of,  but  of  which  neither  pretends  to  have  an  accurate 
and  perfect  knowledge^  and  which  neither  insists  upon  as  a 
condition  annexed  to  the  purchase  or  sale,  which  in  the  other 
case  is  supposed  to  be  done  and  to  be  reciprocal. 

In  this  case,  the  contract  was  drawn  by  the  purchaser,  and 
was  founded  upon  a  proposal  moving  from  him  to  the  seller, 
who  lived  remote  from  the  land,  and  possibly  knew  no  more  of 
it  than  was  expressed  in  the  patent^  whilst  the  purchaser,  whom 
it  joined,  might  be  presumed  to  have  such  a  knowledge  of  it  as 
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to  enable  him  to  form  a  competent  judgment  of  its  gross  value, 
without  regard  to  the  specific  quantity  which  the  tract  might  | 

contain.  The  evidence  which  seems  to  have  been  relied  on  by 
both  parties  was  the  patent,  which  being  nearly  fifty  years  old, 
might,  as  is  not  unusual,  be  supposed  to  comprehend  a  larger  i 

quantity  within  the  lines  than  was  expressed  in  the  patent.  I 

The  buyer  was  probably  induced,  from  this  circumstance,  to  ' 

take  the  tract  in  gross,  and  the  seller  made  no  reserve  or  con* 
dition  of  further  compensation  in  case  of  an  excess.  The 
answer  positively  denies  that  the  sale  was  at  a  certain  rate  per 
one  hundred  acres,  and  insists  that  it  was  for  a  fixed  price. 
This  is  not  contradicted  by  any  testimony,  and  corresponds  with 
the  agreement  drawn  by  the  purchaser  himself;  and  thus  clearly 
brings  the  case  within  the  latter  principle  established  by  the 
decree  in  JoUife  v.  HUe,  1  Am.  Dec.  519.  Besides,  the  defend- 
ant states  an  ofier,  which  is  not  denied,  made  by  himself  to 
Pendleton,  upon  hearing  that  the  land  fell  short  of  the  quan* 
tity  in  the  patent,  to  cancel  the  contract,  which  Pendleton  re- 
fused; and  which  proves  that  he  was  not,  in  fact,  deceived  or 
dissatisfied  with  his  purchase.  The  purchaser  lived  ten  years 
after  the  contract,  and  near  two  years  after  the  judgment  against 
him,  without  any  attempt  to  obtain  relief  from  a  court  of  equity 
for  this  supposed  deception;  and,  probably,  during  the  whole 
time  was  enjoying  the  benefit  of  his  purchase  by  cultivating  the 
lands. 

3.  As  to  the  third  point,  it  is  not  suggested  that  the  defend- 
ant  had  refused  to  make  a  deed  for  the  land,  pursuant  to  his 
agreement;  but  only  such  a  one  as  Pendleton  insisted  on.  The 
general  relief,  therefore,  does  not  appear  to  have  this  object  in 
contemplation;  but  if  it  be  thought  proper  to  amend  the  decree 
BO  far,  I  have  no  objection. 

BoAKS,  J.  If  the  decision  of  this  case  had  turned  solely  upon 
the  written  agreement  of  the  thirtieth  of  September,  1873, 1 
should  probably  have  been  of  opinion,  under  the  principle 
laid  down  by  this  court  in  the  decree  in  the  case  of  Jolttfe  v. 
Hite^  1  Am.  Dec.  519;  that  the  appellant  was  entitled  to  an 
abatement  for  the  suggested  deficiency  (when  proved  to  exist) 
beyond  "what  might  be  reasonably  imputed  to  small  errors 
from  variations  of  instruments  or  otherwise;"  and  this  is  the 
rather  because  that  agreement  does  not  profess  to  relate  to  a 
"  tract  of  one  thousand  and  one  hundred  acres,  more  or  less,'* 
but  to  ''one  thousand  and  one  hundred  acres  of  land,  more  or 
less." 
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But  the  appellants,  not  satisfied  to  rest  on  this  foundation, 
have  asserted  in  their  bill  a  pro  rata  contract;  and  have  called 
on  the  appellee  to  say,  whether  such  was  not  the  real  nature  of 
the  one  in  question.  This  inquiry,  under  the  decision  afore* 
said,  it  was  competent  for  the  appellants  to  make. 

The  answer  of  the  defendant,  substantially  responsive  to  the 
bill  in  this  respect,  refutes  this  idea  by  stating  a  communication 
preceding  the  final  consummation  of  the  contract,  whereby  the 
appellants'  testator  agreed  to  take  the  risk  of  deficiency  upon 
himself.  It  is  true  Mr.  Bowie  states  that  he  wa.s  privy  to  the 
whole  conversation  on  the  subject,  and  heard  nothing  said  about 
a  deficiency;  but  negative  proof,  unsupported  by  other  testi- 
mony, or  by  circumstances,  is  insufficient  to  outweigh  the  evi- 
dence of  the  answer.  The  agreement  itself  does  not  come  in 
aid;  for,  however  it  may  be  in  point  of  construction  and  legal 
operation,  it  affords  no  evidence  of  the  sense  of  the  parties 
having  been  opposite  to  that  relied  on  in  the  answer;  and  it  is 
worthy  of  remark  that  the  appellee  has  also  relied  on  it  as 
operating  in  his  favor. 

Neither  are  there  any  circumstances  having  any  favorable 
effect  in  the  appellants'  favor;  they  are  rather  the  other  way» 
such  as  Pendleton's  contiguity  to,  and  probable  knowledge  of 
the  land,  and  the  distant  residence  of  the  appellee  from  it. 

I  think,  therefore,  that  the  chancellor  was  right  in  the  main 
principle  of  the  decree;  but  that  he  ought  to  have  decreed  a 
title  to  the  land,  subject  to  the  abatement  in  quantity  as  afore- 
said, on  payment  of  the  purchase-money,  instead  of  dismissing 
the  bill.  I  take  this  opportunity  to  say  that  I  accord  with  the 
judge  who  preceded  me  in  his  imderstanding  of  the  decree  in 
the  case  of  Joll^e  v.  BUe,  My  dissent  in  that  case  from  the 
opinion  of  the  court  arose,  not  from  any  dissent  in  relation  to 
the  principle  as  stated  in  the  decree  governing  this  decision, 
and  as  now  explained,  but  from  my  not  understanding  the  con- 
tract in  that  case  to  have  been  as  understood  by  the  majority  of 
the  court. 

FLXMiNa,  J.  The  written  agreement  is  so  plain  that  it  is  im- 
possible that  either  party  could  have  misunderstood  it.  The 
words  are  express  that  eleven  himdred  acres,  more  or  less,  were 
sold  without  any  stipulation  for  deficiency  or  excess.  Conse- 
quently neither  of  the  parties  could  have  expected  any  allow- 
ance upon  those  grounds.  Although  eleven  hundred  acres  are 
mentioned,  it  is  manifest  that  those  were  used  as  terms  of  de- 
scription and  not  of  warranty;  for  the  understanding  was  that 
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one  Bhonld  sell  and  the  other  purchase  the  traot  for  three  hun- 
dred and  thirty  pounds,  whatever  might  be  the  number  of  acres 
contained  in  it,  with  regard  to  which  each  party  probably  made 
his  own  calculation.  The  written  language  of  the  contract, 
therefore,  ought  to  goyem;  for  there  is  not  the  slightest  eyidence 
of  the  supposed  stipulation  for  thirty  pounds  per  hundred  acres, 
nor  of  any  fraud  or  concealment.  On  the  contrary,  Pendleton, 
the  purchaser,  who  liyed  adjoining  the  land,  and  therefore  had 
a  better  opportunity  of  forming  a  conjecture  as  to  the  quantity 
than  the  seller,  who  lived  at  a  distance,  was  the  writer  of  the 
contract;  and  with  all  these  advantages  on  his  side  he  has  stated 
that  the  sale  was  of  eleven  hundred  acres^  more  or  less,  without 
any  qualification,  thereby  evincing  his  own  impression  that 
neither  excess  nor  deficieni^  was  to  be  compensated.  It  is, 
consequently,  like  the  case  of  JoU^e  v.  Sie,  which  was  not  in- 
consistent with  Queend  v.  Woodlief^  as  the  latter  was  a  case  of 
fraud.  I  am,  therefore,  of  opinion  that  the  purchaser  was  not 
entitled  to  any  deduction  from  the  price  on  account  of  the  de- 
ficiency; but  the  appellee  ought,  on  receiving  the  purchase 
money  with  interest  and  costs,  to  conv^;  and  the  decree  in  not 
providing  for  it  was  so  far  erroneous. 

Cabbinotoh,  J.  I  admit  that  the  defendant  cannot,  by  his 
answer  affirming  a  new  matter,  swear  himself  into  an  interest; 
and  that  as  far  as  the  answer  in  the  present  case  is  not  respon- 
sive to  the  bill,  it  is  to  be  disregarded,  as  the  new  matter  is  not 
supported  by  evidence.  But,  in  some  respects,  the  answer  is 
responsive  to  the  bill;  and  to  that  extent  it  must  be  contradicted 
by  two  witnesses,  or  one  witness  and  strong  circumstances,  or 
it  will  prevail.  Examine  the  case  under  that  view.  The  bill 
refers  to  the  written  contract  expressly,  but  charges  that  the 
sale  was  at  the  rate  of  thirty  pounds  per  hundred  acres,  and 
that  the  written  memorandum  is  not  according  to  the  actual 
contract.  The  answer,  on  the  other  hand,  refers  to  the  writtetti 
agreement  also  as  containing  the  actual  contract,  and  denies 
that  the  sale  was  at  the  rate  of  thirty  pounds  per  hundred  acres. 
The  parties,  then,  are  at  issue  upon  those  points;  and  so  far  the 
answer  is  responsive  to  the  bill,  and  must  be  contradicted  ac- 
cording to  the  rules  of  evidence  in  equity,  or  it  will  be  condu- 
eive.  But  there  is  no  such  evidence.  For  Bowie,  the  only 
material  witness  for  the  plaintiff,  says:  that  the  contract  was,  aa 
it  is  stated  in  the  writing,  drawn  by  Pendleton;  and  although  he 
adds  that  he  always  considered  that  Stewart  was  to  make  a  good 
tiUe,  he  neither  explains  what  he  meant  by  a  good  title,  gives 
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ftDj  reason  for  the  opinion,  nor  states  anything  to  have  passed 
^  between  the  parties  indicative  of  a  contract  different  from  the 

^  writing,  or  from  which  any  fraud  or  concealment  on  the  part  of 

•  Stewart  can  be  inferred.    Indeed  the  reverse  is  presumable;  for 

^  as  Pendleton  lived  adjoining  the  land,  he  was  probably  better 

-  acquainted  with  the  boundaries  and  the  area  they  contained, 

'  than  Stewart,  who  lived  at  a  distance  and  was  a  stranger  to  both. 

I  In  this  situation  of  things  the  contract  was  made,  importing 

^  upon  the  face  of  it  that  there  was  to  be  no  compensation  on 

r  either  side  for  deficiency  or  excess;  for  it  states  expressly  that 

the  land  was  sold  for  eleven  hundred  acres,  more  or  less,  and  at 
i  the  fixed  price  of  three  hundred  and  thirty  pounds.     Under  this 

view  of  the  case  it  was  a  mere  bargain  of  hazard,  and  falls  pre- 
k  cisely  within  the  principles  laid  down  by  the  majority  of  the 

judges  in  JoUife  v.  EUe,  which,  as  has  been  observed,  was  not 
inconsistent  with  Queanel  v.  Woodlief,  the  latter  having  turned 
upon  the  fraud.  The  decree,  therefore,  is  right  in  the  main; 
but  it  ought  not  to  have  dismissed  the  bill  without  decreeing  a 
conveyance  of  the  land  upon  payment  of  the  purchase-money 
with  interest  and  costs;  and  to  that  extent  It  should  be  cor- 
rected. 

Lyons,  President.  My  sentiments  upon  questions  of  this  kind 
were  delivered  at  large  in  the  case  of  JoUife  v.  Site,  1  Call, 
801  (1  Am.  Dec.  519).  I  then  thought,  as  I  still  do,  that  the 
words,  more  or  less,  standing  alone,  were  subject  to  restrictions, 
and  that  when  a  considerable  deficiency  occurred,  there  should 
be  relief,  because  it  afforded  evidence  of  mistake,  on  both  sides; 
but  that  a  small  deficiency,  arising  from  the  variation  of  instru- 
ments or  other  causes,  should  be  disregarded.  In  the  present 
case,  therefore,  I  think  there  should  be  relief ;  but,  as  the  rest 
of  the  judges  differ  from  me  in  opinion  upon  that  point,  al- 
though they  concur  that  the  bill  ought  not  to  have  been  dis- 
missed, as  the  land  should  be  conveyed  upon  payment  of  the 
purchase-money  and  interest,  the  decree  is  to  be  reversed,  and 
a  conveyance  directed  upon  those  tezms,  agreeable  to  the  fol- 
lowing entiy : 

"  The  court  is  of  opinion  that  the  appellants  are  not  entitled 
to  any  deduction  from  the  price  of  the  land  in  the  bill  men- 
tioned, on  account  of  the  deficiency  in  the  quantity  of  eleven 
hundred  acres  expressed  in  the  patent  granted  to  Thomas  Dil- 
lard,  referred  to  in  the  proceedings  by  reason  of  its  interference 
with  prior  patents,  or  prior  better  titles  of  others,  holding  lands 
adjoining  thereto,  it  appealing  satisfactorily  to  this  court,  from 
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the  ^hole  endence  arifiiiig  from  the  bill,  answer,  and  exhibits, 
in  this  cause,  to  have  been  the  intention  of  the  parties,  and  so 
fully  understood  between  them,  that  the  apx>ellee  only  intended 
to  sell  to  the  testator  of  the  appellants  his  right  under  the  said 
patent,  to  the  entire  tract  granted  thereby,  as  containing  elcTen 
hundred  acres,  more  or  less,  not  warranting  it  to  contain  any 
certain  quantity;  and,  therefore,  he  was  not  bound  to  make 
good  the  deficiency  of  eleven  hundred  acres,  if  any  such  appear 
on  a  new  survey;  but  that  the  appellee  ought  to  convey  the  said 
tract  of  land,  according  to  the  said  agreement,  to  the  appellants, 
or  to  the  person  or  persons  entitled  to  the  same,  under  the  will 
of  their  testator,  James  Pendleton,  deceased,  on  his  receiving 
the  full  famount  of  the  purchase-money  due,  with  interest,  and 
the  cost  of  a  suit  recovered  by  him  in  tiie  district  court  of  Fred- 
ericksburg, against  the  said  James  Pendleton  in  his  lifetime, 
for  the  recovery  thereof,  and  that  the  said  decree  is  erroneous 
in  not  directing  such  conveyance  to  be  made  on  the  terms  afore- 
said; therefore  it  is  decreed  and  ordered  that  the  said  decree  be 
reversed,  etc. 


In  CcUdweU  v.  Oraig,  21  Gratt  137,  dedded  in  1871,  the  case  iflthna  r»- 
feired  to  by  Staples,  J. :  "  The  principle  upon  which  this  case  was  decided 
is,  that  where  the  real  contract  is  to  sell  a  tract  of  land  as  it  may  contain, 
more  or  less,  folly  understood  to  be  so,  the  purchaser  takes  the  tract  at  the 
risk  of  gain  or  loss  by  deficiency  or  excess  in  the  number  of  acres  contem- 
plated; "  and  on  page  140,  the  same  judge,  citing  the  principal  case,  says; 
"  Such  hmguage  cannot,  upon  any  fair  and  reasonable  construction,  be  un- 
derstood as  a  positive  afl&rmation  of  quantity.  That  it  is  to  be  regarded 
as  a  mere  matter  of  description,  and  not  of  itself  giving  the  character  of  the 
contract,  is  settled." 

This  case  is  also  cited  in  ^fetiJiH^v.BeaC^,  1  Rob.  801 


Bedford  v.  Hickman. 

■ 
[5Qau.,9M.] 

Fbaud  IK  Respbct  to  Quantitt  of  Land  Sold.  —Where a  contract 
was  made  for  the  sale  of  nine  hundred  acres  of  land,  more  or  less,  and 
the  tract  found  to  contain  only  seven  hundred  and  sixty-five  acres,  the 
purchaser  will  be  relieved  in  equity,  it  appearing  that  the  seller  knew 
of  the  deficiency  at  the  time  of  the  sale,  but  did  not  ^T«i*1n«m  it. 

Appeal  from  the  high  court  of  chancery.  The  facts  were: 
Hickman  filed  his  bill  in  the  comity  court,  praying  for  an  in- 
junction against  a  judgment  recovered  against  him  by  Bedford 
on  a  bond  for  six  hundred  and  fifty  pounds.    The  bill  stated, 
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that  the  bond  was  giyenin  part  payment  for  a  tract  of  land  sold  to 
Hickman  by  Bedford,  as  containing  nine  hundred  acres,  more 
or  less;  that  since  the  purchase,  the  plaintiff,  Hickman,  has 
discoTered,  that  by  survey  the  tract  contained  seven  hundred 
and  sixty-five  acres,  and  by  original  deeds  only  seven  hundred 
and  five;  that  defendant  knew  of  this  deficiency  at  the  time 
of  sale,  while  plaintiff  was  ignorant  thereof;  that  defend- 
ant had  the  original  deeds  in  his  possession,  and  was  advised 
by  one  Taylor  at  the  time  of  the  sale,  that  plaintiff  should  be 
informed  of  the  difference;  that  defendant,  with  intent  to  de- 
fraud, refused  to  tell  plaintiff  thereof,  and  wished  Taylor  to 
suppress  the  original  deeds. 

The  answer  denies  the  fraud  and  the  request  to  suppress  the 
deeds;  avers  that  he  sold  the  lot  to  plaintiff  for  more  or  less, 
and  offered  to  survey  the  tract  for  plaintiff,  who  chose  to  take 
it  as  for  nine  hundred  acres;  and  states  that  defendant  purchased 
the  land  from  one  James  Bedford  as  containing  nine  hundred 
acres. 

Copies  of  the  bond,  the  deed  under  which  defendant  claimed, 
wherein  the  land  was  estimated  at  nine  hundred  acres,  more  or 
lees,  and  the  original  deeds  describing  the  land  as  containing 
seven  hundred  and  nine  acres,  were  exhibited  at  the  trial. 

The  depositions  of  two  vdtnesses  stated  that  Taylor  said  he 
was  requested  by  Bedford  to  suppress  the  original  deeds,  and 
that  was  the  reason  Taylor  did  not  show  them  to  Hickman.  It 
also  appeared  in  evidence,  that  defendant  had  the  deeds  in  his 
possession  prior  to  the  contract,  so  that  he  was  supposed  to 
have  known  their  contents;  and  that  he  represented  to  plaintiff 
that  the  lands  were  always  held  for  nine  hundred  acres  by  de- 
fendant's forefathers.  Of  ten  receipts  for  quit-rents  of  the 
premises,  four  were  as  for  taxes  on  seven  hundred  and  nine 
acres,  and  six  on  nine  hundred  acres.  One  witness  testified 
that  he  did  not  think  defendant  knew  the  quantity,  or  desired 
the  suppression  of  the  deeds. 

The  county  court  granted  a  perpetual  injunction,  which  was 
affirmed  by  the  high  court  of  chancery;  and  from  this  decree  of 
affirmance,  the  defendant  appealed  to  this  court. 

Bandolph,  for  the  appellant,  contended  that  no  fraud  was 
proved;  that  Hickman  was  bound,  the  sale  being  of  property 
containing  a  certain  number  of  acres,  more  or  less. 

OaU,  for  the  appellee,  urged  that  Bedford  should  have  made 
known  to  Hickman  the  contents  of  the  original  deeds;  that  to 
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make  a  bazgain  of  hasard  bindings  it  is  neomoagy  that  all  the 
dioamatanees  ahonld  be  diadoaedy  otharwiae  the  parties  do  not 
oontiact  on eqnal  teoins:  JoUifeY.  SUe,  1  Call,  801  (1  Am.  Deo. 
619). 

By  Oonrt,  Lyomb,  President.  Decree  affirmed. 


See  Pendleton  r.  Stewart^  anU,  583»  and  see  note  to  Boetmkk  ▼.  LeeaU^  aetU, 
80^  wheie  U  is  aliown  nnder  what  circiiiintanoes  a  mineptenntation  In  «^ 
■peet  to  qnantitj  of  laad»  will  be  actioaaUei 


Braxton  v.  Golbman. 

Whih  Imfbovemxhtsnot  Subject  to  Doweb.— The  owner  of  a  tiaet  of 
land  iold  it  with  a  mill  thereon.  The  mUl  was  BahBeq[iiflntly  ceiried 
away  and  another  bnilt  on  the  same  site.  A  third  mi]]«  npon  a  mora 
extenflive  plan,  was  afterward  built.  The  vendor's  widow  was  held  to 
be  entitled  to  dower  in  the  land  only  and  not  in  the  milL 

Afpbal  from  the  court  of  chancery.  Carter  Braxton^  dnring 
his  marriage,  sold  a  mill  with  fifty  acres  of  land  attached  to  it; 
the  mill  was  subsequently  carried  away  by  a  freshet,  as  was 
another,  bnilt  afterward  on  the  same  ground.  A  third  mill, 
upon  a  more  extensive  plan,  was  then  built  by  the  purchaaer. 
Aiter  Braxton's  death  his  widow  claimed  dower  in  the  mill,  bat 
the  chancellor  decreed  that  she  was  not  entitled  to  it. 

Warden^  for  the  appellant,  that  the  widow  was  entitled  to 
dower  in  the  mill,  cited  Baron  A  Feme^  90,  92;  Oo.  Litt.  3L 

By  Court.  The  court  is  of  opinion  that  the  appellant  is  not 
entitled  to  dower  in  the  mill,  which  was  built  by  the  purchaaer, 
subsequent  to  the  date  of  his  purchase;  but  that  she  is  entitled 
to  be  endowed  of  the  site  of  the  mill,  and  the  fifty  acres  of  land 
thereto  attached,  in  possession  of  the  appellee,  estimated  by 
the  commissioners  appointed  in  this  cause,  to  be  of  the  value  of 
fifteen  dollars  per  annum:  Haig.  Co.  Litt.  82,  note  8;  Perk. 
sect.  828;  2  Bac.  Ab.  868;  and,  therefore,  the  appellee  is  to  be 
decreed  to  pay  to  the  appellant  fiye  dollars  per  annum,  be- 
ginning from  the  commencement  of  this  suit  and  continuing 
during  her  life,  in  lieu  of  her  dower  in  the  said  mill  and  fifl^ 
acres  of  land,  with  right  to  enter  in  case  of  default  of  payment 
for  forty  days  after  demand  made,  and  with  liberty  to  apply  to 
the  high  court  of  chancery  for  future  directions  eoneemiog  the 
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The  entxy  on  the  order  book  was  as  follows:  **  The  court  is 
of  opinion  that  the  appellant  is  entitled  to  dower,  in  the  site  of 
the  mill  with  the  fifty  acres  of  land  thereto  attached,  in  the 
possession  of  the  appellee,  estimated  by  the  commissioners,  in 
their  report  in  the  proceedings  of  this  cause,  to  be  worth  fifteen 
dollars  per  annum;  and  that  there  is  error  in  so  much  of  the 
decree  aforesaid  as  relates  to  the  said  mill  and  land.  There- 
fore it  is  decreed  and  ordered  that  so  much  of  the  said  decree, 
as  is  above  stated  to  be  erroneous,  be  reyersed  and  annulled, 
and  that  the  appellee  pay  to  the  apx>ellant  her  costs  by  her 
expended  in  the  prosecution  of  her  appeal  aforesaid  here.  And 
this  court  proceeding  to  make  such  decree  in  lieu  of  that  part 
of  the  decree  aforesaid  before  reversed,  as  the  said  court  of 
chancexy  should  havb  pronounced,  both  decree  and  order,  that 
the  appellee  pay  to  the  appellant  five  dollars,  as  rent  for  each 
year  since  the  commencement  of  this  suit,  for  and  during  her 
life,  in  lieu  of  her  dower  in  the  said  mill  and  fifty  acres  of  land, 
reserving  to  the  appellant  a  right  to  enter  on  and  take  posses- 
sion of  her  dower  in  and  thirds  of  the  said  mill  and  fifty  acres 
of  land,  in  case  of  the  non-payment  of  all  the  rent  which  may 
be  due,  when  a  final  decree  is  made  by  the  said  superior  court 
of  chancexy  in  the  cause,  within  such  time  as  the  decree  shall 
direct;  or  in  case  the  future  rents  shall  not  be  paid  annually, 
or  within  forty  days  after  they  or  any  of  them  become  annually 
due  and  demanded;  and  liberty  is  reserved  to  the  parties  to 
apply  to  the  said  court  of  chancery  for  further  directions  as  to 
enlarging  the  times  of  payment  in  cases  of  accident,  or  as  to 
other  matters  concerning  the  same." 


Ekqle  v.  Burns. 

EQmTABiJt  Estoppel— OoircsALMBNT  of  TnuL— Where  a  man  standi 
by  and  sees  another  parchafting  land  to  which  he  has  a  prior  claim,  and 
does  not  discloee  hia  title,  his  ctmcealment  is  a  fraud,  whieh  will  foifeit 
his  title. 

Bni.  for  Gfpeoifio  performance.  Engle,  by  will  dated  twelfth 
January,  1760,  devised  as  follows:  **  Touching  such  worldly 
estate  wherewith  it  hath  pleased  Gk>d  to  bless  me  in  this  life,  I 
give,  devise  and  dispose  of  the  same  in  the  following  manner 
and  form:  It  is  my  will,  and  I  do  order,  that,  in  the  first  place, 
all  my  just  debts  and  funeral  charges  be  paid  and  satisfied. 

Am.  Dco.  Vol.  11—38 
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*  «  *  «  *  J  gjy^  ^jj^  jjjy  well-beloved  son,  Michael 
Engle,  one  hundred  acres  of  land,  adjoining  Joseph  Darke  and 
John  Humphrey's  land.  And  the  plantation  I  now  live  on,  I 
give  and  bequeath  the  same  to  Mazy,  my  beloved  wife,  during 
her  natural  life,  and,  at  my  wife's  decease,  the  said  plantation 
to  be  equally  divided  between  my  beloved  sons,  John  Engle, 
George  Engle,  and  William  Engle." 

On  the  twentieth  of  December,  1787,  Michael  Engle  sold  the 
tract  of  one  hundred  acres  of  land  to  William  Bums,  and  gave 
him  the  title  bond  conditioned  **  that,  if  the  above  bounden 
Michael  Engle,  or  his  heirs,  executors,  administrators,  do  and 
shall  well  and  truly  convey  and  assign,  or  cause  to  be  conveyed 
and  assigned,  unto  the  above-named  William  Bums,  his  heirs 
or  assigns,  a  good  right  in  fee  simple  tfnto  a  certain  tract  of 
land  lying  and  being  in  the  aforesaid  county  and  state,  joining 
the  lands  of  John  Humphreys  and  William  Bums,  containing 
one  hundred  acres  more  or  less,  it  being  the  land  on  which  the 
said  Michael  now  dwells,  on  or  before  the  third  Tuesday  in 
Februaiy  next,  free  and  clear  of  all  incumbrances  whatsoever, 
then  the  above  obligation  to  be  void,  else  to  remain  in  full  force 
and  virtue." 

Previous  to  this,  Michael  Engle  had  sold  the  land  to  Philip 
Engle,  who  was  aware  of  the  contract  between  Bums  and 
and  Michael  Engle  for  the  purchase;  but  he  never  disclosed 
the  fact  of  his  own  contract  to  Bums,  and  the  latter  paid  the 
greater  part  of  the  purohase-money  before  he  knew  of  this  con- 
tract. 

The  answer  of  the  defendant,  Philip  Engle,  to  the  bill,  stated 
that,  on  the  fifteenth  of  October,  1787,  he,  through  one  Darke, 
purchased  the  life-estate  of  Michael  Engle  in  the  land,  paid 
part  of  the  purchase-money  down,  and  since  paid  the  remain- 
der, except  about  twenty  pounds;  and  took  a  deed  for  the  land 
in  1788.  He  denied  any  knowledge  of  the  bargain  between  the 
plaintiff  and  his  brother,  Michael,  although  he  had  heard  of 
one;  but  this  was  not  until  after  his  purchase,  and  considerable 
payments  had  been  made. 

The  answer  of  Michael  Engle  stated  that  he  sold  the  land  to 
the  plaintiff  for  the  consideration  mentioned;  that  subsequently 
Philip  Engle  and  Darke,  who  was  to  have  part  of  the  land,  told 
the  defendant  that  Bums  meant  to  cheat  him,  and  that  he  had 
better  sell  the  land  to  them,  which  he  did  accordingly,  Darke 
paying  him  twenty  half  Joannes  and  a  mare  valued  at  one 


May,  1805.]  Engle  v.  Burns.  595 

hundred  dollars;  but  he  does  not  recollect  the  dates  of  the  trans* 
actions. 

The  county  court  decreed  a  conveyance  of  the  land  to  the 
plaintiff,  and  the  defendant  appealed  to  the  court  of  chancery, 
where  the  decree  was  reversed  in  part,  and  from  this  latter 
decree,  Engle  appealed  to  the  court  of  appeals. 

Randolph^  iox  the  appellant. 

WUlimM  db  Wickham,  contra. 

TuGKEB,  J.  Bums  brought  a  bill  in  chancexy  in  Berkeley 
county  court  against  Michael  Engle  and  Philip  Engle,  setting 
forth,  that  in  1787,  he  purchased  of  Michael  a  tract  of  land  now 
claimed  by  Philip,  at  Uie  rate  of  forty  shillings  an  acre,  Penn- 
sylvania money;  for  which  he  paid  down  forty-nine  pounds  five 
shillings;  and,  at  the  same  time,  gave  his  bond  for  one  hun- 
dred and  thirteen  pounds,  payable  in  September,  1788.  And 
that  he  hath  paid  Michael,  on  account  of  the  purchase,  sixty- 
eight  pounds  nineteen  shillings  and  eightpence,  Pennsylvania  cur- 
rency, and  is  ready  to  pay  the  balance  upon  receiving  a  right 
to  the  land;  which  the  defendant  engaged  to  make  him,  as  will 
appear  by  a  bond  dated  the  twentieth  of  December,  1787,  exe- 
cuted by  Michael  for  the  above  purpose,  to  which  he  refers,  and 
prays  it  may  be  made  a  part  of  his  bill.  That  notwithstanding 
Philip  was  well  acquainted  with  his  purchasing  the  land  from 
Michael  in  a  fair  and  honest  manner,  and  knew  of  his  paying 
money  on  account  of  the  purchase,  the  defendants  combining 
together  to  deceive,  injure  and  cheat  him  out  of  the  land,  by 
buying  and  selling  the  same;  the  defendant  Michael  gave,  to 
the  otixer  defendant  Philip,  a  deed  for  the  same,  which  is  of 
record.  All  which  is  contrary  to  equity,  etc.  The  bill,  there« 
fore,  requires  that  the  parties  may  answer  the  premises  fully, 
and  more  particularly  may  set  forth,  whether  the  defendant 
Michael  did  not  sell  the  land  to  the  complainant  for  the  sum 
stated,  and  with  the  knowledge  of  the  defendant  Philip? 
whether  the  complainant  did  not  pay  the  consideration  men- 
tioned in  the  bill,  with  the  knowledge  of  Philip?  whether  a 
bargain  between  the  defendants  did  not  take  place  subsequent 
to  his  purchase  ?  and  whether  Michael  did  not  give  Philip  a 
deed  for  the  land?  And  prays  for  a  conveyance,  and  general 
relief. 

The  defendant,  Philip,  answers,  that  on  the  fifteenth  of  Oc- 
tober, 1787,  Colonel  Darke,  in  the  presence  and  at  the  request 
of  Philip,  purchased  the  land  of  Michael,  then  in  Miohaers  poa« 
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BeBsion,  and  to  whioh,  as  he  is  advised,  Michael  had  an  estate 
for  life,  and  that  himself  was  entitled  to  the  reversion  in  fee, 
nuder  his  father's  will,  to  which  he  refers  as  part  of  his  answer, 
at  the  price  of  forty  shillings  Pennsylvania  currency  per  acre, 
and  did  actually  then  and  there  pay  to  Michael  part  of  the 
purchase-money,  but  how  much  he  does  not  precisely  remem- 
ber; and  expressly  charges  that  the  whole  purchase-money,  ex- 
cept about  twenty  pounds  Pennsylvania  currency,  is  since  paid  to 

Michael :  that  Michael  on  the day  of ,  1788,  in  compliance 

with  his  bargain,  conveyed  the  land  to  the  defendant,  Philip. 
That  he  does  not  certainly  know  of  any  bargain  between  Bums 
and  Michael  for  the  land;  that  be  has,  indeed,  heard  there  was 
a  bargain,  but  never  heard  the  particulars;  and  expressly  denies 
he  ever  heard  one  word  about  it  until  some  time  after  his  own 
bargain  with  and  considerable  payments  made  to  Michael;  and 
as  expressly  avers  that  neither  he,  nor  Darke  for  him,  ever 
made  but  one  bargain,  which  was  on  the  fifteenth  of  October, 
1787,  and  denies  all  combination,  and  concludes  with  a  general 
traverse. 

It  may  save  some  trouble,  in  the  future  discussion  of  this 
cause,  to  remark,  that  the  only  charge  of  fraud  contained  in  the 
bill  against  Philip  Engle,  or  put  in  issue  by  it,  is  that  he  bought 
the  land  of  Michael  Engle;  got  from  him  a  deed  for  it,  after  the 
complainant  had  agreed  for  the  purchase;  and  paid  a  part  of 
the  consideration  money  with  full  knowledge  of  those  circum- 
stances. But  the  answer  contains  a  full  denial  of  both  of  those 
facts,  and  alleges  a  bargain  made  by  Darke  on  behalf  of  Philip, 
and  payment  of  part  of  the  purchase  money  more  than  two 
months  before  the  date  of  Bums's  bargain,  or  the  payment  of 
any  money  by  him  to  Michael.  The  substantial  point  which  is 
thus  put  in  issue  is  the  priority  of  the  contracts;  the  dates  of 
which  are  precisely  fixed;  the  one  by  the  bond,  which  is  made 
part  of  the  bill;  the  other  by  the  answer.  The  date  of  Bums's 
contract  is  not  denied  or  put  in  issue;  nor  is  it  alleged  in  the 
bill  that  any  previous  agreement,  sanctioned  by  the  payment  of 
money,  or  by  any  other  act,  ever  took  place  between  the  parties. 
The  subject  of  inquiry  then  is,  whether  Philip's  bargain  veas,  in 
fact,  prior  to  the  twentieth  of  December,  1787,  and  if  so,  whether 
it  was  a  bona  fide  transaction  between  the  parties  ? 

Upon  this  point  I  shall  examine  the  evidence. 

William  Darke  says  that  after  an  unsuccessful  overture  to 
Michael  to  purchase  the  land  on  a  former  occasion,  the  latter 
came  to  his  house,  and  told  him  he  would  let  him  have  it  foi 
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leas  than  he  had  before  asked;  that  either  on  the  fourteenth  or 
fifteenth  of  October,  1787,  he  bargained  for  the  plantation,  and 
thinks  he  then  told  Michael  that  it  was  for  his  brother  Philip, 
and  that  he  must  make  him  a  deed  for  it;  at  which  time  he  paid 
a  part  of  the  purchase-money,  and  was  to  pay  the  rest  in  April 
following;  that  Michael  was  to  take  a  wagon  with  three  horses 
in  part  payment,  and  the  balance  in  money;  that  some  consid* 
erable  time  afterward  he  heard  that  Michael  had  sold  the  land 
to  Bums;  that  on  his  return  from  Alexandria,  after  the  last 
mentioned  period,  he  paid  Michael  a  further  sum  of  money, 
and  in  a  few  days  or  weeks  after,  he  receiTed  the  whole,  except 
a  small  part  left  to  pay  a  debt  to  Col.  Morrow;  that  the  bond 
he  took  of  Michael  for  a  conveyance  of  the  land  was  made  to 
Philip  Engle,  and  that  if  he  remembers  right,  he  was  a  witness 
to  it;  that  the  bond  was  given  up  to  Michael  when  he  made  the 
deed;  that  he  has  not,  nor  ever  had,  any  interest  in  the  land, 
and  that,  although  he  did  believe,  from  reports,  that  Michael 
had  made  some  bargain  with  Bums,  he  always  heard,  and  be- 
lieved it  was  after  he  had  sold  it  to  him,  the  said  Darke. 

A  receipt  dated  the  fifteenth  of  October,  1787,  from  Michael 
Engle  to  William  Darke  for  part  of  the  price  of  this  land  sold 
him,  and  an  order  from  Darke  in  Michael's  favor  for  four  dol- 
lars paid  by  Henry  Bedinger,  are  among  the  exhibits;  the  date 
of  this  order  is  by  Bedinger  fixed  on  the  said  fifteenth  of  Oc- 
tober, 1787,  and  that  he  paid  the  same,  as  appears  from  his 
day  book.  The  receipt  is  substantiated  by  the  depositions  of 
Michael  Bigerly,  Thomas  Johnson,  and  John  Hendricks,  and 
corroborated  by  the  testimony  of  Michael  McCabe.  Thomas 
Johnson  also  states  that  about  the  middle  of  October,  1787, 
Michael  Engle  came  to  Darke's  house,  where  he  then  vras  at 
work,  and  asked  him  if  he  could  make  him  a  suit  of  clothes, 
and  said  that  he  had  sold  his  plantation  to  Darke,  about  two 
months  after  the  witness  heard  he  had  sold  it  to  Bums.  And 
John  Darke  says  that  Michael  Engle  told  him  of  the  sale  to  his 
father,  about  the  same  time. 

To  rebut  this  testimony,  arising  not  only  from  the  positive 
averment  in  Philip  Engle's  answer  in  a  point  responsive  to  the 
bill,  and  to  the  very  gist  of  the  suit,  but  from  collateral  circum- 
stances in  evidence,  as  well  as  direct  testimony,  there  is  not  in 
the  record  a  single  piece  of  testimony,  or  any  circumstance 
whatsoever,  that  I  have  been  able  to  discover,  except  the  an- 
swer of  Michael  Engle  (which  is  not  evidence  against  Philip, 
although  it  contains  strong  evidence  for  him,  as  to  the  payment 
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of  twenty  half  joanaes),  and  the  vague  reference  to  the  year 
1161,  in  the  deposition  of  Bobert  Lowry.  I  am,  therefore,  per- 
fectly satisfied  that  Darke's  bargain  with  Michael  Engle  was 
actually  in  October,  1787;  that  he  bona  fide  paid  almost  the 
whole  of  the  purchase*money;  that  Bum's  bargain  was  subse- 
quent to  that  period,  it  being  concluded  on  the  twentieth  of 
December,  1787,  but  not  before.  And  consequently  that  the 
complainant  has  no  equity  against  Philip  Engle  upon  this  point. 
The  actual  priority  of  Darke's  purchase  being  thus,  as  I  appre- 
hend, fully  established,  I  shall,  before  I  proceed  to  the  point 
insisted  upon  by  the  counsel  for  Burns,  viz. :  that  Philip  Engle 
had  made  himself  liable,  by  countenancing  the  fraud  of  Michael, 
make  one  inquiiy,  namely:  Had  Bums,  at  any  time,  notice  of 
Darke's  prior  purchase? 

John  Engle  states  that  William  Bums  asked  him  something 
concerning  the  purchasing  of  some  land  of  Michael  Engle,  and 
he  told  Bums  that  Michael  had  no  right  to  sell  the  land  which 
Bums  was  about  to  purchase;  that  he  saw  the  parties  together 
some  time  after,  and  heard  Bums  again  propose  purchasing 
land  from  Michael;  that  Michael  gave  the  deponent  an  order 
on  Bums  for  ten  dollars,  which  he  refused  to  pay,  saying  that 
when  they  concluded  the  bargain  he  would  pay;  which  con- 
versation happened  some  months  after  Darke's  purchase  for 
Philip. 

If  this  fact  be  true,  Bums,  and  not  Philip  Engle,  was  guilty 
of  fraud,  by  endeavoring,  in  an  underhand  manner,  to  purchase 
from  Michael  what  he  had  notice  was  already  sold  to  Philip; 
and,  in  that  case,  the  maxim,  that  he  that  doth  iniquity  shall 
not  have  equity,  comes  home  to  Burns. 

I  shall  now  consider  the  second  point  insisted  on  by  the  ap- 
pellees, viz:  That  although  Philip  Engle's  purchase  should  be 
prior  in  time  to  that  of  Bums's,  his  conduct  in  concealing  his 
own  purchase,  and  aiding  Michael  in  drawing  money  from  Bums 
in  payment  for  the  land,  was  fraudulent  as  to  Bums,  whose 
title,  for  that  reason,  is  preferable  in  equity. 

The  rule  laid  down  in  the  text  of  1  Fonbl.  161,  is  that  where 
a  man  who  has  a  title,  and  knows  of  it,  stands  by  and  either 
encourages,  or  does  not  forbid  the  purchase,  he  shall  be  bound, 
and  all  claiming  under  him,  by  it;  and  this  seems  to  be  a  just 
punishment  for  his  concealing  his  right,  by  which  an  innocent 
man  is  drawn  in  to  lay  out  his  money. 

The  rule  thus  laid  down  supposes  the  party  to  be  present  at« 
or  connusant  of,  the  treaty  in  which  the  fraud  is  praotised,  and 
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encouraging  the  parchaser  either  in  express  terms,  or  by  silence 
and  concealment  of  his  own  title,  to  proceed  in  the  purchase; 
and  the  cases  of  Hobbs  t.  Norton,  1  Yem.  136;  Hamdenr.  Chey- 
ney,  2  Id.  150,  which  is  the  strongest  case  there  cited;  Draper 
▼.  Borlace,  2  Id.  370;  Amot  v.  Briscoe,  1  Ves.  Sen.  95;  Baw  v. 
Pole,  2  Vem.  239;  and  Berrisford  v.  Mlward,  2  Atk.  49,  citecf 
in  support  of  the  rule,  all  proceed  upon  those  grounds.  In 
Beckett  t.  Gordley,  1  Bro.  357,  Lord  Thiurlow  says:  This  court 
never  binds  a  third  person,  but  where  there  is  notice  of  a  treaty; 
and  in  Ibotiaon  t.  Bhodes,  2  Verb.  554,  where  a  mortgage  being 
asked  by  the  agent  of  a  person  about  to  lend  money  on  an  es- 
tate, whether  he  had  any  incumbrance  on  it,  answered  he  had 
not,  the  lord  keeper  ordered  it  to  be  tried  at  law,  whether  the 
agent  told  the  mortgagee  that  his  employer  was  about  to  lend 
money  on  the  estate.  In  9  Mod.  36,  the  party  stood  by  and  suf- 
fered a  fraudulent  treaty  to  go  on.  In  Clare  and  the  Earl  of 
Bedford,  an  infant,  nearly  of  full  age,  was  bound  because  he 
engrossed  the  deed.  That,  says  Lord  Thurlow^  was  upon  the 
principle  that  he  knew  of  the  transaction.  In  MocaUa  t.  Mvur- 
gatroyd,  1  P.  Wms.  393,  the  first  mortgage  was  witness  to  the 
second  mortgage,  and  was  therefore  postponed.  So  in  BerriS' 
ford  T.  MUward,  2  Atk.  49,  with  this  additional  circumstance, 
that  he  promised  the  mortgagor  to  rely  on  his  personal  security. 
There  is  no  case  in  the  books,  says  Lord  Thurlow,  but  where 
the  party  to  whom  the  fraud  was  imputed  was  connusant  of  the 
treaty  in  which  the  fraud  was  practiced.  In  Stiles  y.  Govoper,  3 
Atk.  692,  where  a  remainderman  in  tail  had,  for  six  or  seven 
years,  received  rent  upon  a  lease  for  sixty-one  years,  made  by 
his  father,  who  was  only  tenant  for  life,  during  which  time  the 
tenant,  at  his  own  expense,  had  greatly  improved  the  premises, 
the  court  declared  that  when  a  remainderman  lies  by,  and  suf- 
fers the  lessee  or  assignee  to  rebuild,  and  does  not  by  his 
answer  deny  that  he  had  notice  of  it  (as  Philip  Engle  does  in 
this  case),  all  these  circumstances  together  will  bind  him  from 
controverting  the  lease  afterward. 

The  rule  laid  down  in  1  Fonbl.  162,  note  n,  as  cited  from 
Fox  V.  Mackreth,  2  Bro.  Ch.  Cas.  420,  is  thus:  If  a  man,  by  the 
suppression  of  a  truth  which  he  was  bound  to  communicate,  or 
by  the  suggestion  of  a  falsehood,  be  the  cause  of  prejudice  to 
another,  who  had  a  right  to  a  full  and  correct  representation  of 
the  fact,  his  claim  shall  be  postponed  to  that  of  the  person 
whose  confidence  was  induced  by  his  representation. 

Having  already  said  that  I  am  fully  satisfied  that  Darke'a  oon« 
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tnot  in  behalf  of  Philip  Engle,  coneluded  ifith  his  knowledge^ 
and  atluB  request,  was  at  least  two  months  prior  to  the  contract 
between  Michael  Engle  and  Bums.  If  it  shall  appear  from  the 
eridenoe,  that  Philip  Engle  either  stood  by  and  encouraged,  or 
being  present,  did  not  forbid  Bums's  purchase,  or  disclose  his 
own  claim;  or  that  being  applied  to  by  Bums,  or  any  one  on 
his  behalf,  to  know  whetiier  he  had  any  claim  or  title,  as  Bums 
intended  to  make  the  purchase  if  no  prior  title  or  bargain 
existed,  he  did  either  deny  that  he  had  any  prior  claim,  or  con* 
oeal  the  bargain  made  in  his  behalf  by  Darke,  from  the  knowl- 
edge of  Bums,  such  conduct  would  bring  him  within  one  or 
both  of  these  rules;  and  if  charged  in  the  bill,  and  put  in  issue 
and  proved,  will  postpone  his  claim  to  that  of  Bums. 

But  I  can  find  no  such  allegation  in  the  bill,  the  charge  in 
which  is  confined  to  his  supposed  fraud  in  obtainixig  the  lands 
in  pursuance  of  a  baigain  made  subsequent  to  that  of  Bums. 
These  charges  are,  in  their  essence,  as  materially  different  as  a 
charge  of  horse-stealing  in  an  indictment,  and  a  charge  of  con- 
cealing a  horse  thief.  And  to  my  apprehension,  eyidence  of 
the  one  in  support  of  the  other  of  these  charges,  is  equally  in- 
admissible, as  if  the  prosecutor  of  the  supposed  horse  thief 
were  to  offer  evidence  to  support  the  charge  that  he  had  received 
the  principal  felon  in  his  house.  And  if  the  maxim  be  true,  that 
fraud  shall  never  be  presumed,  but  must  be  proved,  I  presume 
that  it  is  equally  necessary  it  should  be  specially  charged  in  the 
bill,  that  the  defendant  may  deny  it  by  averment;  for  otherwise, 
the  fact  of  notice  or  of  fraud,  will  not  be  in  issue :  Mitf .  216.  And 
would  it  not  be  a  breach  both  of  law  and  equity,  to  condemn  a 
man  in  a  heavy  penalty,  for  a  fraud  disclosed  in  evidence,  but  not 
charged  or  put  in  issue  by  the  pleadings  between  the  parties? 
Suppose,  for  example,  the  fraud  that  is  disclosed  in  the  evi- 
dence, be  proved  only  by  one  witness.  If  the  defendant  had 
been  charged  with  this  fraud  in  the  most  direct  terms  by  the 
bill,  and  had  answered  and  denied  the  charge  with  proper  aver- 
ments in  his  answer,  the  defendant  could  never  have  been  con- 
demned upon  this  evidence.  But  if  we  dispense  with  this  strict- 
ness in  the  pleadings,  a  defendant  can  never  be  safe,  because 
he  may  be  condemned  on  collateral  evidence  of  a  fraud,  with 
which  not  having  been  charged,  he  could  not  know  it  was 
necessary  to  defend  himself  against  it. 

But  if  it  be  supposed  that  this  fraud  is  charged  in  the  bill, 
then  it  is  as  clearly  denied  by  the  answer,  which  expressly 
denies  all  fraud  and  combination,  and  concludes  with  traversing 
all  the  matter  alleged  in  the  bill.     Then  how  is  it  proved? 
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There  is  not  one  iitUe  of  evidence  to  show  that  there  was 
ever  any  communication  between  Philip  Engle  and  Bums, 
about  the  land,  either  before  or  at  the  time  of  the  bargain,  or 
any  application  from  Bums,  or  any  person  on  his  behalf,  to 
Philip  for  information,  or  any  denial  or  concealment  of  his 
claim  at  any  time  whatsoerer,  unless  such  concealment  (for 
there  is  not  a  shadow  of  proof  of  a  denial),  be  inferred  from  the 
evidence  of  George  Burns,  who  says  that  some  time  before 
Michael  Engle  removed  from  this  country,  he  and  Philip  came* 
to  the  house  of  Bums  and  wanted  flour,  or  some  other  articles 
(but  whether  he  obtained  them  or  not,  he  does  not  say).  That 
Bums  observed  to  them  that  he  was  frequently  paying  sums 
which  he  might  forget;  to  which  Philip  replied  that  he  knew  of 
some  money  (not  8a3ring  how  much),  which  Bums  had  paid 
Michael  in  Martinsburg,  and  the  witness  understood  it  was  in 
payment  of  land  which  Michael  had  sold  Burns.  This  vritnesa 
could  not  remember  the  year  in  which  this  conversation  hap- 
pened; but  Frederick  Blue  speaks  of  Michael's  going  to  Bums 
for  a  barrel  of  flour  about  the  first  of  May,  1788,  which  possibly 
was  the  same  time;  and,  if  so,  about  four  months  after  Bums 
had  made  his  bargain  for  the  land. 

This  is  the  only  evidence  in  the  record,  direct  or  indirect, 
between  Philip  Engle  and  Bums.  It  is  not  in  proof  that  Bums 
at  that  time  paid  a  farthing,  or  supplied  Michael  with  the  flour, 
or  any  other  article  to  that  amount.  Taking  the  evidence  as  it 
relates  to  the  money  paid  at  Martinsburg  to  Michael,  it  does 
not  appear  but  that  Michael  might  have  told  him  of  it,  or  that 
he  might  have  known  it  from  a  thousand  other  sources,  without 
being  present  at  the  payment;  nor  does  the  amount,  whether  a 
shilling  or  ten  pounds  or  any  other  sum,  appear  in  any  part  of 
the  evidence. 

Is  it  possible,  upon  this  evidence,  to  bring  the  conduct  of 
Philip,  upon  this  occasion,  within  either  of  the  rules  which  I 
have  cited  from  Fonblanque  ?    I  think  it  impossible  to  do  so. « 

But  let  it  be  supposed  that,  instead  of  this  vague  and  un- 
certain testimony,  the  evidence  had  been,  that  Philip  went 
yith  Michael  to  the  house  of  Bums,  and  that  Bums  had  paid 
Michael,  in  the  presence  of  Philip,  ten  pounds — ^Philip  all  the 
while  concealing  his  claim  to  the  land.  What  is  the  measun^ 
of  punishment  which  equity  would  decree  against  Philip  in 
such  a  case,  he  being  before  that  time  a  bona  fide  purchaser 
veithout  notice,  and  for  a  valuable  consideration  paid  for  the 
land?    Would  equity,  for  this  act  of  concealment,  decree  that 
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he  should  lose  his  land,  although  worth  a  thousand  or  ten 
thousand  pounds? 

If  equity  would,  in  such  a  case,  decree  such  a  punishment,  I 
should  think  that  she  would  hereafter  abandon  her  claim  to 
the  title  of  mild.  Her  punishments,  on  the  contrarj,  may  be 
considered  as  far  exceeding  those  of  our  present  or  former 
penal  code.  If  Philip  Engle  had  robbed  him  on  the  highwaj, 
or  had  broken  open  his  house  in  the  daytime  and  had  stolen  his 
money,  our  criminal  courts  would  now  inflict  a  punishment 
comparatively  light  to  that  of  a  forfeiture  of,  perhaps,  all  his 
lands.  Such  a  punishment  would  not,  according  to  the  princi- 
ples of  our  law,  be  according  to  the  degree  of  the  fault  and  the 
estate  of  the  defendant. 

Let  it  be  remembered  that  I  am  now  considering  the  case  of 
the  concealment  as  it  relates  to  this  time  four  months  after  the 
bargain,  and  to  the  subject  then  in  han^ — the  payment  of  a 
sum  of  money. 

The  most  that  equity  could  do,  under  those  circumstances, 
would  be  to  decree  that  money  to  be  repaid,  with  interest;  and 
to  make  Philip  liable  for  it  in  case  Michael  should  not  be  able 
to  do  it. 

Such,  then,  as  it  respects  Philip,  is  the  utmost  that  this  court 
would  decree  against  him  had  the  fraud  been  put  in  issue  and 
proved.  If  he  has  any  money  of  Michael's  in  his  hands,  that 
ought  to  be  paid  over  to  Burns;  and  the  court  might  proceed 
to  decree  him  further  relief  against  Michael.  Of  this,  however, 
it  will  probably  be  unnecessaxy  to  say  more. 

My  opinion  is  that  the  chancellor's  decree  should  be  reversed; 
that  the  bill  be  totally  dismissed  as  to  Philip,  with  costs;  and 
that  the  court  might  make  such  a  decree  against  Michael,  as  to 
afford  the  complainant  all  the  relief  against  him  that  it  may  be 
in  the  power  of  the  court  to  afford  him.  In  this  opinion  I  am 
the  more  confirmed  by  the  deposition  of  John  Engle  (which  I 
have  already  noticed),  who  says  that  he  told  Bums  of  Darke's 
bdrgain  for  the  land  before  Burns  agreed  with  Michael  for  it. 
From  that  moment  he  was  chargeable  with  the  fraud  which  he 
now  imputes  to  Philip. 

EoANE,  J.  In  the  view  I  have  taken  of  this  case,  it  is  unneces- 
sary to  inquire  minutely  whether  the  purchase  of  Philip  Engle, 
or  that  of  Burns,  was  prior  in  point  of  time  ?  I  think,  however, 
that  throwing  out  of  the  case  the  answer  of  Michael  Engle,  and 
the  testimony  derived  from  him,  the  testimony  preponderates 
in  favor  of  the  priority  of  Philip  Engle's  purchase.     Nor  do  I 
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deem  it  material  to  inquire  at  what  time  the  purchase  of  Bums 
became  known  to  Philip  Engle,  or  whether,  at  such  time,  he, 
Philip  Engle,  had  paid  the  whole  of  his  purchase  money,  or 
not?  This  I  go  upon,  that  he,  Philip  Engle,  claiming  by  pur- 
chase from  Michael  Engle,  stood  by,  and  concealed  his  pur- 
chase ;  suffered  Bums  to  go  on,  without  objection,  and  con- 
clude his  purchase.  Nay,  more,  was  active  in  leading  Burns  on 
to  pay  up  his  purchase-money.  To  make' the  case  still  stronger, 
he,  Philip  Engle,  received,  as  it  were,  a  consideration  for  one 
of  these  payments  by  Burns,  he  being  thereby  released  from  a 
suretyship  for  Michael  Engle.  The  testimony  of  George 
Bums  shows  that  Philip  Engle  encouraged  Bums  to  pay  money 
on  account  of  the  land  in  an  address  to  Bums  himself.  I  say 
on  account  of  the  land,  because  it  is  neither  shown  nor  pre- 
tended that  any  money  was  due  from  him  on  any  other  account. 
The  evidence  of  George  Bums  is  clear  enough,  that  the  money 
was  paid  on  account  of  the  land.  The  word  ''understood'' 
must  be  taken  to  be  an  imderstanding  at  that  conversation,  and 
for  the  parties  themselves.  The  testimony  of  Slaughter  and 
Lowry  shows  that  Philip  Engle  was  instrumental  in  procur- 
ing such  payments  from  Bums;  and,  if  Bums  were  not  actually 
present  at  the  time,  it  is  immaterial,  if  he  had  a  knowledge  of 
such  conduct  on  the  part  of  Philip  Engle,  as  implied  his  assent 
to  his  (Bums)  purchase,  and  a  waiver  of  his  own.  The  ground 
on  which  a  man  is  bound,  who  has  a  title,  and  stands  by,  and 
either  encourages  or  does  not  forbid  a  purchase,  or  the  comple- 
tion of  a  purchase  (for  I  make  no  distinction  between  the  two), 
is,  that  of  an  implied  assent  to  such  purchase:  1  Fonbl.  151. 
This  assent  is  as  much  to  be  inferred  from  the  encouragement 
to  pay  a  small  sum,  as  the  whole  purchase-money;  for  the  pur- 
chaser inferring  such  assent  from  such  payment,  may  reason- 
ably go  on  thereafter  to  complete  his  purchase.  To  protect  the 
first  purchaser  from  the  effect  resulting  from  such  partial  pay- 
ment, it  is  incumbent  on  him  to  show  an  intermediate  prohibi- 
tion of  payments  on  his  part,  or  retraction  of  such  assent.  This 
is  not  done  in  the  present  case;  and  whatever  conclusion  may 
result  from  the  other  depositions,  that  of  George  Bums  will 
sustain  the  appellee  on  this  principle.  If  under  this  principle, 
a  penalty  or  punishment  results  to  the  person  encouraging,  by 
his  concealment,  it  is  better  that  it  should  fall  on  him  than  on 
an  innocent  man,  thus  drawn  in,  by  him,  to  lay  out  his  money; 
it  is  immaterial,  in  the  eye  of  equity,  whether  injury  has  arisen 
from  a  suggestion  of  falsehood,  or  the  concealment  of  truth 
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from  a  party  haying  a  right  to  a  commuziicatioii  thereof.  In  a 
case  like  the  one  before  na,  the  person  indaoed  or  enoonraged 
has  oertainly  a  right  to  be  inf  onned  of  the  claim  or  right  of  the 
adverse  party,  if  it  be  intended  to  be  relied  on. 

These  principles  are  too  self-erident  to  need  the  sapjKnrt  of 
particular  decisions.  Sach,  howeyer,  I  apprehend,  may  be 
readily  fonnd. 

The  conduct  of  Philip  Engle,  thus  tending  in  conjunction 
with  Michael  Engle  to  defraud  a  third  person,  being  more  than 
a  mere  concealment  of  facts  which  ought  to  be  disclosed,  and 
producing  the  actual  benefit  to  Philip  Engle,  which  is  before 
mentioned,  ought  to  be  discountenanced  in  a  court  of  equity. 
It  actually  ratified  the  purchase  of  Bums,  though  subsequent 
to  his  own  purchase. 

It  now  remains  to  inquire  whether  Bums,  by  these  acts, 
acquired  a  life  estate,  or  an  estate  in  fee,  in  the  premises  in 
question  ?    If  Michael  Engle  took  a  fee  under  his  father's  will, 
it  is  unnecessaiy  to  inquire  whether  or  not  the  reveraion  of 
Philip  Engle  would  have  passed  to  Bums  by  this  conduct  of 
Philip  Engle,  on  a  supposition  that  he,  Michael  Engle,  took 
only  a  life  estate.    This  latter  inquiry  is  susceptible  of  varioas 
views,  but  perhaps  need   not  be  discussed.    If  decided,  it 
ought,  perhaps,  clearly  to  appear  whether  Philip  Engle  un- 
doubtedly understood  Bums  as  having  purchased  the  fee  from 
Michael  Engle;  for,  if  not,  if  only  a  life  estate  was,  or  reason- 
ably might  have  been  understood  by  him  to  be  purchased,  it 
was  not  only  unnecessary  for  him  to  have  disclosed  his  claim 
to  the  reversion,  but  a  forfeiture  of  such  reversion  by  him  for 
the  concealment,  would  both  seem  too  rigorous  in  a  court  of 
equity,  and  also,  perhaps,  be  going  beyond  the  principle  per- 
vading these  cases,  namely,  that  the  purchase  of  liie  person  en- 
couraged or  induced,  is  ratified.    The  case  of  Watson  v.  Powdl, 
8  Call,  806,  seems,  however,  to  render  this  inquiry  unneces- 
sary, and  to  settle  the  question  that  Michael  Engle  took  under 
his  father's  will,  and  could  consequently  convey  a  fee.    What- 
ever opinion  I  might  have  as  to  that  case  considered  as  a  new 
one,  however  I  might  be  disposed  to  doubt  whether  any  great 
stress  should  be  laid  in  inferring  the  intention  of  a  testator 
from  mere  words,  of  course,  from  the  formulary  expressions  of 
the  scrivener,  from  words  which  exist  in  all  wills  whatsoever^ 
and  which  would  therefore  provent,  in  almost  all  cases  what- 
ever,  any  such  thing  being  conveyed  by  will  as  an  estate  for 
life,  except  such  estate  be  exprossly  limited  therein.    (I  speak 
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now  without  leference  to  the  act  of  1786.)  I  deem  myself 
bound  by  that  decision,  and  ahall  not  attempt  to  disturb  it.  It 
is  a  very  great  evil  that  the  rules  of  property  should  be  perpet- 
ually fluctuating  and  unoertain. 

As  to  the  matters  put  in  issue  in  this  case,  the  bill  calls  on 
the  defendant  to  say  whether  he.  Bums,  did  not  pay  his  pur- 
chase-money with  the  knowledge  of  Philip  Engle?  This  is  a 
point  to  which  Philip  Engle  does  not  choose  to  answer;  but  it 
is  certainly  charged  in  the  bill,  and  put  in  issue,  and  is  the 
turning  point  in  the  cause. 

As  to  an  express  charge  of  fraud,  it  is  enough  to  charge  fraud, 
by  charging  circumstances  which  inyolve  fraud.  There  is  some 
little  obscurity  in  the  bill  upon  this  subject  with  relation  to  the 
words  *'  and  that  by  the  knowledge  of  Philip  Engle,''  whether 
they  are  referable  to  the  previous  or  subsequent  question  (here 
a  reference  was  had  to  those  questions,  from  the  record):  I  infer, 
however,  that  they  refer  to  the  former,  because  such  words 
would  be  absurd,  if  applied  to  the  succeeding  question. 

As  to  John  Engle's  deposition  it  does  not  appear  from  it  that 
3ums,  when  he  purchased,  knew  of  Philip  Engle's  purchase. 

My  opinion,  therefore,  is  that  the  appellant  do  convey  the 
land  aforesaid  to  the  appellee,  and  deliver  up  possession  thereof, 
and  account  for  the  profits. 

FLEMma,  J.  Michael  Engle,  without  the  least  regard  to  prin- 
ciple, first  sold  the  land  to  Darke  on  behalf  of  Philip  Engle; 
and  afterward  to  Bums;  who  was  imposed  upon  both  by 
Michael  and  Philip.  For  Philip  knew  of  the  sale  to  Bums;  was 
present  when  part  of  the  purchase-money  was  paid;  and  indus- 
triously concealed  his  own  prior  contract.  The  consequence  is, 
that  Philip's  claim  must  be  postponed  to  that  of  Bums' s.  For 
if  a  man  stands  by,  and  sees  another  purchasing  land  to  which 
he  has  a  prior  claim,  and  does  not  disclose  it,  his  concealment 
is  a  fraud,  which  forfeits  his  title:  1  Fonbl.  Eq.  161;  I  am, 
therefore,  of  opinion,  that  there  should  be  a  conveyance  of  the 
land  to  Bums. 

CABBoroTOH,  J.  Philip  Engle  connived  at  the  sale  to  Bums; 
and  was  present  when  several  payments  were  made,  without 
disclosing  his  own  daim,  which  must  therefore  be  postponed  to 
that  of  Bums's.  For  the  concealment  was  a  fraud,  which  for- 
feited  his  title.  I  think,  therefore,  that  there  should  be  a  de- 
cree for  a  conveyance  of  the  land  to  Bums. 

Ltoks,  President.  Bums  is  entitled  to  a  decree  for  a  con  vey« 
anoe  of  the  land;  and  the  following  is  to  be  the  entry: 
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"  The  court  is  of  opinion,  that  so  much  of  the  decree  of  the 
high  court  of  chancery,  as  reyerses  that  part  of  the  decree  of 
the  county  court,  i^hich  ordered  the  appellant  to  convey  the 
land  in  controversy  in  feensimple  to  the  appellee,  and  directed 
that  he  should  only  convey  all  the  right  in  the  land  and  premises 
which  he  derived  from  the  defendant  Michael  Engle,  to  the 
appellee,  is  erroneous;  that  the  said  decree  of  the  high  court  of 
chancery  is  also  erroneous  in  this,  in  not  directing  an  account 
to  be  taken  of  the  moneys  stipulated  to  be  paid  by  the  appellee 
for  the  purchase  of  the  said  land,  and  actually  paid  by  him, 
that  a  decree  may  be  made  thereupon  according  to  equity,  for 
the  benefit  of  the  appellant  so  far  as  he  shall  appear  entitled 
thereto;  but  that  there  is  no  error  in  the  residue  of  the  said  de- 
cree. Therefore,  it  is  decreed  and  ordered,  that  so  much  of  the 
said  decree  of  the  high  court  of  chancery,  as  is  hereby  declared 
erroneous,  be  reversed,  and  annulled;  that  the  appellant  forth- 
with convey  the  said  land  to  the  appellee  in  fee-simple,  with 
warranty  against  himself,  and  all  persons  claiming  under  him; 
that  he  also  forthwith  deliver  possession  thereof  to  the  appellee; 
that  an  account  be  directed  to  be  taken  of  the  purchase-money 
aforesaid,  for  the  benefit  of  the  appellant,  so  far  as  he  shall  ap- 
pear entitled  thereto,  according  to  equity;  that  the  land  afore- 
said be  held  subject  to  any  balance  which  may  be  found*Que  to 
the  appellant;  that  the  rest  of  the  said  decree  of  the  high  court 
of  chancery  be  aflirmed;  and  that  the  appellant  pay  to  the  ap- 
pellee, as  the  party  more  substantially  prevailing  in  this  court, 
his  costs  by  him  about  his  defense  in  this  behalf  expended." 


Brander  V.  Justices. 

[S  Call,  648.] 

liiANDAMUS  TO  Pebfobm  A  PUBLIC  DUTY.  —  Where  a  duty  to  erect  a 
bridge  was  impoeed  upon  the  county  court  by  statate,  a  mandamnB  is 
the  proper  remedy  to  compel  that  court  to  erect  a  bridge  acroes  a  pub- 
lic road. 

Mandamus  to  compel  the  county  court  to  erect  a  bridge  across 
a  public  road.  This  duty,  among  others,  ivas  imposed  on  the 
county  court  by  statute,  and  the  principal  question  in  the  case, 
was  as  to  the  right  to  issue  the  mandamus  compelling  the 
county  court  to  discharge  its  duty  in  this  respect;  the  reasons 
offered  against  the  application  for  mandamus  were:  1.  That  if 
the  plaintiff  had  a  right  to  redress;  he  had  a  different  spedfio 
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legal  remedj  by  appeal  or  supersedeas;  2.  That  an  order  of  tbe 
county  court  refusing  to  let  the  repairs  of  the  bridge,  was  made 
in  the  exercise  of  their  judicial  authority,  and  for  this  reason 
the  court  had  no  power  to  award  the  mandamus.  From  the 
decision  ref  asing  the  mandamus,  Brander  appealed  to  the  court 
of  appeals. 

Hay  and  Wickham,  for  the  appellant  contended,  that  manda- 
mus was  a  proper  remedy,  notwithstanding  he  had  a  right  of 
appeal:  8  Bl.  Com.  110;  2  Str.  1082;  3  Bac.  Ab.  534,  535;  1  Bl. 
Bep.  640;  3  B.  L.  Com.  65.  The  court  being  bound  to  build 
the  bridge,  and  the  law  being  peremptory ,  there  was  nothing  left 
to  the  discretion  of  the  court,  and  even  if  it  lay  in  their  discre- 
tion, they  were  compellable  by  mandamus  to  exercise  it  properly : 
4  Burr,  2188.  Wherever  there  is  a  public  duty  to  perform,  and 
the  individual  who  ought  to  perform  it  will  not,  a  writ  of  man- 
damus lies.  The  authority  of  the  county  court  was  not  judicial, 
but  a  mere  power  to  do  a  particular  thing,  which  not  having  been 
exercised  when  it  ought,  a  mandamus  to  compel  the  exercise  was 
a  proper  remedy.  Brander  was  not,  strictly  speaking,  a  party 
to  the  decision  in  the  county  court,  and  therefore  could  not  ap- 
peal as  a  matter  of  right. 

BandoJph,  contra.  The  county  court  had  a  discretion  in  the 
matter,  and  consequently  their  judgment  was  conclusive,  un- 
less some  abuse  be  shown.  The  question  was  judicial;  and  a 
mandamus  does  not  lie  to  a  point  of  record:  1  T.  B.  404;  3 
Com.  Dig.  28. 

The  party  might  have  appealed,  and  therefore  a  mandamus 
did  not  lie  because  he  had  another  remedy. 

TuGKEB,  J.  That  the  district  court  erred  in  refusing  the  man« 
damns  for  the  reason  assigned  by  them,  if  I  had  before  enter- 
tained a  doubt,  it  would  have  been  removed  by  the  authority 
cited  by  Mr.  Hay,  from  Co.  Litt.  39,  a.  That  in  every  judg- 
ment there  must  be  three  persons:  Actor,  Reus  et  Judex,  The 
second  person,  a  defendant,  was  wanting  in  this  case;  and, 
therefore,  in  my  opinion,  the  order  of  the  court  was  no  judg- 
ment. Consequently,  that  order  was  not  made  by  the  court  in 
the  exercise  of  their  judicial  authority;  but  in  anotiier  character, 
to  wit,  as  commissioners  of  police  for  the  county. 

Our  constitution,  arts.  13, 15,  gives  the  county  courts  authority, 
and  imposes  duties  foreign  from  those  of  a  judicial  nature. 
They  are  to  recommend  militia  officers,  justices  of  the  peace, 
sheriffs  and  coroners,  to  the  executive.    The  law  imposes  on 
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them  a  mnltitade  of  duties  of  the  same  nature.  Thej  are  to 
lay  out  roads,  build  bridges,  authorize  ferries  in  certain  cases; 
permit  the  erection  of  mills,  license  tavem-keepers,  build  court- 
houses, jails,  etc. ;  and  finally  to  impose  a  levy  upon  the  liabili- 
ties in  their  counties  for  the  purpose  of  defraying  all  expenses 
incurred  by  the  court,  under  the  authority  of  any  law.  These 
are  the  functions  of  commissioners  of  police,  and  not  of  a  judi- 
cial court.  The  first  reason  assigned  for  cause  why  a  mandamus 
should  not  issue,  is  not  more  satisfactory  to  me  than  the  second; 
and  although  the  district  court  have  not  assigned  that  also  as 
a  ground  of  their  refusal,  I  think  it  ought  to  be  noticed. 

**  Any  person  thinking  himself  aggrieved  by  the  judgment,  or 
sentence,  of  any  county  court,  in  any  action,  suit  or  contest 
whatever,  where  the  debt  or  damages  is  of  a  certain  value;  or 
where  the  title  or  bounds  of  land  shall  be  drs^wn  in  question; 
or  the  contest  shall  be  concerning  mills,  roads,  etc.,  may  ap- 
peal," This  clause,  it  is  contended,  gave  the  appellant  a  remedy 
by  appeal.  I  conceive  not.  Here  was  no  contest,  no  party  de* 
fendant,  no  opposer  of  the  motion.  The  words  action,  suit,  or 
contest,  run  through  the  whole  clause.  There  must  be  one  or  the 
other  to  give  a  right  to  appeal  from  the  judgment  or  sentence  of 
the  court.  A  motion  not  opposed  does  not  constitute  either  an 
action,  suit,  or  contest,  except  in  some  particular  cases  provided 
for  by  law,  and  founded  upon  notice  to  a  party  against  whom, 
or  against  whose  interest,  the  motion  was  made.  As  in  cases 
of  motions  upon  replevin  and  forthcoming  bonds,  and  others  of 
a  similar  nature.  In  those  cases  there  is  a  defendant  so  made 
by  the  notice;  and,  if  he  fails  to  appear,  judgment  goes  against 
him  by  default  for  want  of  appearance.  There  is  no  parallel 
between  such  motions  and  that  we  are  now  considering. 

The  writ  of  mandamus  was  introduced  to  prevent  disorder 
from  a  failure  of  justice  and  defect  of  police.  It  ought,  there- 
fore, to  be  used  upon  all  occasions  where  the  law  has  estab- 
lished no  specific  remedy;  and  where,  according  to  justice  and 
good  government,  there  ought  to  be  one:  8  Burr.  1267.  The 
legislature,  in  the  act  concerning  roads,  have,  in  one  case,  ex- 
pressly provided  for  its  use.  In  others  of  like  nature,  where  no 
other  specific  remedy  can  be  had,  it  ought  to  be  granted. 

But  the  party  applying  for  a  writ  of  mandamus  is  not  entitled 
to  it,  unless  a  proper  case  be  previously  shown  to  the  sat^sfiio- 
tion  of  the  court.  The  case  suggested  to  the  district  court,  as 
appears  from  the  rule  to  show  cause,  was,  I  ^conceive,  such  a 
case;  but,  if  the  matter  contained  in  the  bill  of  exceptions  nugr 
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be  relied  on  as  furnishing  a  trae  state  of  the  ease,  there  was  nok 
only  a  suppression  of  truth,  but  an  absolute  miggeslio  fdUi  con- 
tained in  the  suggestion  to  the  district  court  for  the  rule.  The 
road,  from  the  record  exhibited  in  the  bill  of  exceptions,  does 
not  appear  to  be  a  public  road,  nor  a  road  leading  to  the  court- 
house of  the  county,  which  must  be  a  public  road  (and  which 
the  justices  are  bound  to  open  and  to  keep  open  and  in  repair), 
but  a  mere  private  way  to  and  from  the  appellant's  mill. 

The  mill,  by  the  terms  of  the  law,  must  have  had  a  bridge 
over  the  pier-head,  flood-gates,  or  any  waste  cut  through  or 
round  the  dam,  built  and  kept  in  repair  at  the  expense  of  the 
owner,  and  not  of  the  county,  even  if  a  public  road  had  been 
wtablished  across  the  dam.  But  the  road  (as  far  as  appears  by 
the  record)  was  established  only  to  and  from  the  margin  of  the 
creek,  and  not  across  it.  There  is  no  record  to  iahow  that  there 
«ver  was  a  bridge  built  at  the  expense  of  the  oonnty,  or  after- 
ward accepted  fay  the  court,  as  a  public  bridge.  The  motion  to 
the  county  court  was  to  repair,  not  to  erect  a  new  bridge,  or 
accept  the  one  already  built.  It  was  a  mere  private  easement; 
jmd  Brander  might  as  well  have  called  upon  the  court  to  repair 
the  road  over  his  dam,  as  over  this  bridge.  The  plaintiff,  we 
are  told  by  the  bill  of  exceptions,  proposed  to  examine  wit- 
nesses, then  in  the  district  court,  in  support  of  his  application 
tor  a  mandamus.  That  court  would,  in  my  opinion,  have  exred 
•egregiously,  had  it  gone  into  the  examination  of  witnesses. 
Beads,  mills,  bridges,  etc.,  being  established  by  matter  of 
record,  matter  of  record  only  could  be  admitted  to  prove 
whether  the  bridge  was  a  public  or  private  bridge.  And  if  no 
other  matter  of  record  was  produced  than  that  contained  in  the 
bill  of  exceptions,  I  am  of  opinion  that  the  district  court  ought 
to  have  refused  the  mandamus.  The  bill  of  exceptions  proves 
these  records  to  have  been  offered  and  read  to  the  court,  and 
although  I  am  of  opinion,  for  the  reasons  before  given,  that  the 
court  ought  not  to  have  refused  the  mandamus,  for  the  cause 
Assigned  in  their  judgment,  yet  that  their  refusal  was  right 
upon  the  merits,  as  shown  by  the  bill  of  exceptions. 

BoAins,  J.  Although  I  concur  with  Judge  Tucker  in  the  gen- 
oral  course  of  his  reasoning,  yet  I  think  proper  to  make  a  few 
remarks  upon  certain  facts  of  the  case. 

The  judges  below  appear  to  have  denied  their  own  ]uxiadi<^ 
tion  in  cases  of  this  kind;  but  the  eighth  section  of  the  act  of 
assembly  concerning  roads,  provides  for  a  mandamus  expressly, 
and  therefore  the  district  court  was  clearly  wrong  upon  that 

Dio.  VOb.  11—39 
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point.  But  with  respect  to  the  facts  of  the  case,  the  records 
show  that  the  road  on  each  side  extended  to  the  branch  only, 
without  crossing  it,  so  that  the  interrening  space  was  no  part 
of  the  road,  had  it  eyen  been  a  public  one;  and,  therefore,  there 
was  no  ground  to  apply  for  the  erection  of  a  bridge  over  it,  at 
the  expense  of  the  county. 

But  in  order  to  get  oyer  this  objection,  it  was  urged  that 
Jackson  first,  and  Brander  afterward,  was  appointed  orerseer 
of  the  road.  This,  howcTcr,  instead  of  helping  the  case,  shows 
that  the  road  was  ne^er  considered  as  a  public  one;  for  no 
other  hands  were  assigned  to  the  repair  of  it,  but  those  of  the 
owners  of  the  mill;  which  proves  that  nobody  else  was  interested 
in  it.  Parol  evidence  would  have  been  improjier,  because  the 
regular  proof  in  such  cases  are  matters  of  record,  and  there  was 
no  room  for  presuming  that  any  were  lost  from  length  of  time, 
or  otherwise;  for  not  more  than  fifteen  years  had  elapsed,  and 
no  droumstances,  or  destruction  of  records  is  suggested,  to  lay 
a  foundation  for  parol  eyidence.  The  whole  case,  therefore, 
stood  upon  pajier;  and  upon  the  merits,  I  think,  the  mandamus 
was  properly  refused. 

OiBBnTOTOx,  J.,  concurred. 

Ltoms,  President.  We  all  agree. that  a  mandamus  is  in  gen- 
eral a  proper  remedy;  and  I  think  it  ought  to  have  been  granted 
in  the  present  case.  For  the  district  court  decided  that  they 
could  not  go  into  the  evidence,  because  they  had  not  authority 
to  allow  the  writ.  The  testimony,  therefore,  was  not  heard, 
and  consequently,!  cannot  pronounce  that  there  was  no  ground 
for  the  application.  All  that  I  can  say  is,  that  the  court,  con- 
trazy  to  tiieir  own  notion,  had  authority  to  award  the  process^ 
and  that  they  should  now  have  liberty  to  do  so,  in  order  to  en- 
able them  to  hear  the  evidence,  and  decide  upon  the  merits. 
But  as  a  majority  of  this  court  is  of  a  different  opinion,  the 
judgment  is  to  be  affirmed;  and  the  following  is  to  be  the 
entiy: 

**  The  court  is  of  opinion  that  the  said  district  court  ought 
not  to  have  refused  the  writ  of  mandamus,  for  the  reasons  as- 
signed by  the  said  court  in  their  judgment;  but  this  court  ia 
further  of  opinion  that  the  matters  contained  and  set  forth  in 
the  appellant's  bill  of  exceptions,  in  which  it  is  now  presumed 
the  whole  merits  of  his  case  are  fully  stated,  as  the  same  could 
be  made  to  appear  by  matter  of  record,  did  furnish  a  sufficient 
ground  and  reason  for  the  said  district  court  to  have  refused 
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the  writ  of  mandamus  prayed  for;  and  that  the  same  ought  to 
have  been  refused,  because  the  appellant  did  not  show  a  suffi- 
cient cause  to  the  court  to  entitle  him  to  the  benefit  of  the  said 
writ.  Therefore  it  is  considered  that  the  said  judgment  be 
affirmed,  and  that  the  appellees  recover  against  the  appellant 
their  costs,  by  them,  about  their  defense  in  this  behidf ,  ex- 
pended." 


This  esse  was  cited  and  aypiwed  in  Jb  jsoHp  Teagerf  11  Gimtt  678*  sad 
la  X€%'«  MM»  •  Giali  «Uw 
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GOBHAM  V.  AdMINISTBATOBS. 

[IHajiroodtA.] 
hOMXBB  BT  ADUNISTBATOB  TAKING  DEBT  OUT  OF  STATUTE  OF  LdCI. 

TATIORS. — Wliere  one  of  two  admimstiaton  said,  when  a  note  of  hie 
inteatate  waa  presented  to  him:  **  It  is  the  signature  of  the  deceaaedt 
and  all  his  just  debta  shall  be  paid  when  the  Holly  Shelter  lands  shall 
be  sold,"  this  was  held  soffident  to  take  the  case  out  of  the  statute  of 
limitations. 

AonoE  upon  a  note^  and  the  statute  of  limitationB  pleaded* 
The  note  was  executed  and  made  payable  before  the  war,  and 
three  years  had  elapsed  since  the  day  of  payment. 

Plaintifl*s  counsel  offered  eyidence  of  an  admission  of  the  debt 
within  three  years  next  before  the  commencement  of  the  action; 
and,  although  this  exception  to  take  the  case  out  of  the  statute 
had  not  been  specially  pleaded,  yet  it  was  agreed  by  counsel 
that  the  testimony  should  be  admitted,  such  being  the  practice 
of  the  bar.  From  this  eyidence,  it  was  shown  that  the  intestate, 
during  his  lifetime,  had  acknowledged  the  debt,  and  that,  after 
his  death,  the  note  was  presented  to  one  of  the  administrators, 
who  said:  "  It  is  the  signature  of  the  deceased,  and  all  his  just 
debts  shall  be  paid  when  the  Holly  Shelter  lands  are  sold. 

Defendants'  counsel  contended  that  an  admission  of  the  sig- 
nature was  not  an  admission  of  the  existence  of  the  debt;  if  the 
debt  had  been  admitted,  it  amounted  to  a  new  promise,  and  the 
action  should  have  been  against  the  executor  ^'urejproprio.-  H. 
Bl.  108, 114.  The  admissions  of  one  of  two  or  more  admiois* 
trators  cannot  bind  the  others. 
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By  Court,  Wiiuamb  ajxd  Hatwood.  Adminaian  of  the  sigxia- 
ture  is  not  an  absolute  admisnon  of  the  debt;  but  the  admission 
of  the  signatuxe,  "with  the  addition,  that  aU  his  just  debts  shall 
be  paid,  is  equivalent  to  saying  that  this  debt,  if  a  just  one, 
shall  be  paid,  which  in  ordinary  cases  would  certainly  aroid  the 
act  of  limitations.  Also,  in  ordinary  oases,  the  admission  of 
one  of  several  defendants  would  avoid  the  act  as  to  all:  Doug- 
lass, 652,  663,  and  we  can  see  no  reason  why  the  admission  of 
one  of  several  executors  should  not  have  the  same  effect;  any 
one  of  the  executors  may  pay  a  just  debt,  though  barred  by  the 
act  of  limitations,  if  he  will;  for  he  is  not  bound  to  take  advan- 
tage of  the  act  of  limitations.  Such  payment  would  be  a  good 
one,  and  he  would  be  allowed  it  on  a  plea  otplene  administravU 
as  to  creditors,  or  in  a  settlement  with  legatees  or  next  of  kin. 
Then  why  not  also  bind  the  assets  by  his  promise  to  pay  it,  if 
one  of  two  executors  should  admit  the  debt,  and  be  sued  first 
and  plead  the  general  issue;  that,  in  the  case  of  unsealed  in- 
struments, would  be  good  evidence  of  the  debt,  and  supersede 
the  necessity  of  proving  the  instrument  on  trial;  then  why  not 
take  it  out  of  the  act  of  limitations  also.  As  to  a  new  promise 
being  the  ground  for  an  action  against  the  executor  only  injure 
proprio,  he  may  possibly  be  sued  that  way,  and  be  charged, 
perhaps,  de  bonis  prapriis;  for  it  has  been  sometimes  held  that 
a  new  promise  is  not  only  evidence  of  the  old  debt,  but  also  of 
assets  to  pay  it,  at  least,  it  is  so  laid  down  in  many  of  the  old 
books;  but  that  does  not  prove  that  the  old  caube  of  action  is 
extinguished,  and  that  no  action  will  lie  against  the  executor, 
as  executor,  after  sudi  new  promise.  With  respect  to  the  act 
of  limitations,  the  bar  does  not  proceed  upon  the  idea  that  the 
old  debt  is  extinguished;  for  an  admission  of  the  debt  after  the 
action  commenced  will  avoid  the  bar:  2  Burr.  1099.  The  act 
was  intended  to  operate  where  a  preanmption  of  payment  could 
fairly  be  raised,  from  acquiesence  for  a  considerable  length  of 
time,  that  the  debt  was  paid,  which  presumption  remains  not 
after  a  recent  acknowledgment  of  the  debt.  An  acknowledg* 
ment,  or  new  promise,  gives  not  a  new  cause  of  action  only  to 
be  used  as  a  substitute  for  the  old,  but  xemovea  the  presump- 
tion of  payment,  which  is  an  obstacle  opposed  by  tiie  act  to  ibm 
plaintiff's  recovery  on  the  old  cause  of  action. 

Verdict  was  found  for  the  plaintiff. 

Upon  the  argument  on  the  motion  for  a  new  trial,  the  que» 
tion  was  raised,  whether  or  not  the  promise  was  conditional, 
depending  upon  the  sale  of  Holly  Shelter,  which  had  not  yel 
been  sold. 


I 
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Bj  CSouBT.  In  thia  conyersatioii  there  are  two  branches;  the 
one  admits  the  debt  if  it  be  a  just  one,  the  other  relates  to  pay- 
ment to  be  made  out  of  a  particular  fund.  All  that  is  material, 
as  to  the  act  of  limitations,  is  the  admission  of  the  debt,  for 
upon  that  the  law  says  it  shall  be  paid  out  of  the  personal 
estate,  and  it  is  to  no  purpose  for  the  executor  to  say  he  will 
pay  out  of  the  real,  over  which  he  has  no  control.  Here  is  no 
evidence  to  impeach  the  justness  of  the  debt.  His  signature 
may  well  stand  as  eyidence  of  that  originally,  till  the  oontraiy 
be  shown,  though  the  signature  alone  may  not  be  evidanoe  ihaft 
it  is  a  subsisting  debt. 

Motion  for  a  new  trial  refused. 


Blaoklsdgs  V.  Simpson. 

CS  Haiwooo,  ao.] 

BxcBPnoRS  TO  AN  AWABD.— There  are  two  modes  of  taking  an  exeepttoa 
to  an  Bwaid;  one,  by  what  appean  on  the  lace  of  the  award  itself,  as 
that  it  does  not  comply  with  the  reqaidteB  of  law  for  oonetitating  a 
good  award;  the  seoond  ma^  be  for  mattera  extraneooa  to  the  airaid» 
as  for  nusbehavior  of  the  arbitratora. 

DUTT  OF  Arbitbatobs.— Arbitrators  mnst  pass  on  all  that  was  paitieo* 
larly  referred  to  them,  but  their  award  need  not  specify  each  particnhtf; 
it  is  sufficient  if  the  general  result  show  that  every  matter  referred 
most  have  been  considered  and  decided. 

In  what  Sbnsb  an  Awabd  is  MuTUAL.»An  award  mnst  be  mntoal;  the 
meaning  of  which  is,  that  the  award  must  not  leave  him,  who  is  to 
pay,  liable  to  be  sued  for  the  same  cause  for  which  he  is  awuded  lo 
pay. 

Thb  case  came  before  the  court  upon  exceptions  to  an  award. 
Complainant  filed  his  bill  stating  that  there  were  sereral  settle- 
ments of  accounts  between  complainant  and  defendant  at  dif« 
ferent  times  and  balances  struck,  for  which  the  complainant 
had  given  bonds  and  mortgages;  that  there  were  many  eirors 
and  unfair  items  in  each  settlement;  that  Simpson  had  recoT* 
ered  judgments  against  complainant,  and  prayed  that  the 
accounts  might  be  opened  and  the  errors  rectified.  Simpson 
pleaded  the  account  stated  and  denied  the  errors  mentioned  in 
the  bni. 

The  matters  in  dispute  were  referred  to  arbitrators  who 
awarded  that  the  first  settlements  were  final;  that  a  smaller 
balance  was  due  from  Blackledge  than  that  found  by  the  par^ 
ties,  and  that  this  sunl  should  be  paid  to  Simpson. 
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Blackledge  then  excepted  to  the  award  on  the  grounds:  1. 
That  the  arbitrators  had  not  given  any  award  with  respect  to 
the  errors  comphdned  of  in  the  bill;  2.  That  the  arbitrators 
refused  to  receive  any  evidence  of  the  errors  alleged  in  the  bill; 
3.  That  the  award  was  not  mutual. 

By  CouBT.  There  are  two  modes  of  excepting  to  awards; 
one  for  what  appears  on  the  face  of  the  award  itself ,  as  that  it 
does  not  come  up  to  the  requisites  of  the  law  for  constituting  a 
good  award;  the  second  is  for  matter  extraneous^  as  for  misbe« 
havior  of  the  arbitrators.  The  first  and  the  third  of  these  ob- 
jections are  of  the  first  sort«  the  second  of  the  latter  sort.  The 
first  objection  amounts  to  this,  that  the  arbitrators  have  not 
passed  upon  all  that  was  particularly  referred  to  them,  and  if 
this  appear  upon  the  face  of  the  award,  it  is  not  a  good  one. 
They  have  awarded  that  the  first  settlements  were  final;  that  is 
equivalent  to  saying  that  the  settlements  ought  not  to  be  dis- 
turbed or  opened,  and  this  they  could  not  determine  without 
examining  into  the  errors  complained  of  to  see  whether  in 
reality  there  were  any  errors  or  not;  it  was  not  necessary  they 
should  state  each  complaint  of  error,  and  say  it  was  ill-founded; 
they  have  stated  enough  to  show  that  they  have  considered 
these  complaints,  and  overruled  them,  and  that  is  enough.  As 
to  the  third  exception,  to  be  sure  the  rule  is  that  an  award  must 
be  mutual.  But  the  meaning  of  that  is  that  the  award  must  be 
so  constructed  as  not  to  leave  him,  who  is  to  pay,  liable  to  be 
sued  for  the  same  cause  for  which  he  is  awarded  to  pay;  but 
here  it  sufilciently  appears  by  looking  into  the  bill,  pleadings, 
reference  and  award  for  what  cause  they  order  this  sum  to  be 
paid,  and  then  it  follows  that  if  he  should  be  again  sued  for  the 
same  cause,  he  may  produce  these  proceedings,  and  show  he 
has  already  discharged  himself  of  these  demands.  It  is  not 
necessaty  they  should  have  awarded  anything  to  be  paid  or 
done  by  Simpson.  The  Cobbler's  award  reported  by  Burrow 
was  held  good;  it  awarded  a  sum  to  be  paid  for  the  first  breach 
of  the  law,  and  this  was  upon  the  principle  that  the  word  ''for*' 
sufficiently  identified  the  cause  which  was  the  consideration  of 
the  payment.  As  to  the  second  objection,  that  is  for  the  mis- 
behavior of  the  arbitrators,  and  must  be  made  out  by  proofs. 

A  day  was  given  to  make  out  the  proof,  and  on  that  day  no 
proof  being  adduced  to  substantiate  the  exception,  it  was  over- 
ruled, and  a  decree  passed  agreeably  to  the  award. 

See  BorrttU  v.  PaUermm^  1  Am.  Dec.  676,  for  a  decision  on  the  Munt 
poiot. 
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State  v.  Moodt« 

1%  Satwooo,  n.] 

Dying  Dkclasatioks  as  Evidbnob. — On  an  indictment  lor  murder  the 
dedaratioDs  of  the  deceased  may  be  received  in  evidence,  bat  then, 
they  mnet  be  the  dedarationa  of  a  dying  man— of  one  bo  near  his  end 
that  no  hope  of  life  remains — ^for  then  the  solenmity  of  the  occasion  ia 
a  good  secnrity  for  his  speaking  the  truth,  as  much  so  as  if  he  were 
under  the  obligation  of  an  oath;  but  if  at  the  time  of  making  the  decla- 
lations  he  had  reasonable  prospects  and  hopes  of  life,  such  dedaratioas 
ought  not  to  be  received.  Therefore,  in  this  case,  declarations  of  the 
deceased  were  rejected  made  the  day  after  he  was  wounded,  six  or 
seven  weeks  before  his  death. 

LcDioxicxirr  for  the  murder  of  one.  Mason.  Plea,  not  guilty. 
The  attomej-geneial  offered  in  evidence  the  examination  of  the 
deceased,  taken  upon  oath  and  subscribed  by  him  before  a 
justice  of  the  peace,  the  day  after  receiving  the  wounds  and  six 
or  seven  weeks  before  his  death.  It  was  offered  as  the  dedaia-^ 
tions  of  the  deceased. 

By  CouBT.  Declarations  of  the  deceased  have  sometimea 
been  received,  but  then  they  must  be  the  declarations  of  a 
dying  man — of  one  so  near  his  end  that  no  hope  of  life  re- 
mains— for  then  the  solemnity  of  the  occasion  is  a  good  security 
for  his  speaking  the  truth,  as  much  as  if  he  were  under  the  ob- 
ligation of  an  oath;  but  if  at  the  time  of  making  the  declaration 
he  has  reasonable  prospects  and  hope  of  life,  such  declarations 
ought  not  to  be  received,  for  there  is  room  to  apprehend  that 
he  may  be  actuated  by  motives  of  revenge  and  an  irritative  mind 
to  declare  what,  possibly,  may  not  be  ixue. 

Haywood,  J.  Though  it  may  not  be  proper  to  receive  this 
paper  as  containing  the  declarations  of  the  deceased,  it  may  be 
a  question  whether  it  may  not  be  received  as  an  examination 
taken  on  oath  before  a  justice  of  the  peace,  pursuant  to  the  act 
of  assembly  prescribed  for  such  depositions  in  cases  of  felony; 
when  regularly  taken  pursuant  to  the  act,  and  the  witness  aftcff* 
ward  dies,  it  may  be  read  in  evidence;  more  especially  if  the 
party  to  be  affected  by  that  testimony  was  present  at  the  ex- 
amination, as  the  prisoner  was  in  the  present  case. 

Badger,  on  behalf  of  the  prisoner,  contended  that  the  deposi- 
tion was  not  regularly  taken,  the  deceased  not  having  been 
sworn  to  tell  the  whole  truth  prior  to  his  examination,  but 
having  merely  sworn  to  the  truth  of  the  statements  taken 
down. 
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Stone,  J.  I  cannot  think  this  paper  is  receiyable  at  any 
rate ;  how  is  it  possible  a  man  can  be  a  witness  to  prove  his 
own  death? 

H^TWooDy  J.y  did  not  insist  upon  the  admission  of  the  e?i« 
denee,  so  it  was  rejected. 


PoN^s  Executors  v.  Esllt. 

12HATWoaD,i0.] 

Pbesentmsht  fob  Acceptance  and  PATMENT.^The  indoiBee  of  a  bill 
is  bound  to  present  it  in  a  reasonable  time,  first  for  acceptance,  then 
for  payment,  and  in  case  of  non-acceptance  or  non-payment,  to  gire 
notice  thereof  in  a  reasonable  time  to  the  indorser. 

Notice  when  Given  ob  Excused. — The  indorsee  can  never  support  an 
action  against  the  drawer  without  proving  the  giving  of  notice,  or  in 
case  of  a  non-acceptance  of  a  bill  without  proving  that  there  were  no 
effects  of  the  drawer's  in  the  drawee's  bands;  but  this  proof  to  excuse 
a  want  of  notice  can  only  apply  to  the  case  of  a  bill  not  accepted;  it 
does  not  apply  to  an  accepted  bill  or  to  a  promissory  note.  If  the  maker 
of  a  promissory  note  be  insolvent  the  indorsee  must  still  give  notice  to 
the  indorser. 

Wbat^  Deemed  Sufficient  Notice.— As  to  what  shall  be  deemed  suf- 
ficient notice,  the  indorser  must  have  notice  from  the  indorsee  that  he 
cannot  obtain  payment,  and  that  he  looks  to  the  indorser  for  payment. 

AonoN  to  reoover  a  sum  of  money  due  as  a  balance  on  the 
sale  of  a  house;  the  dedaration  contained  a  second  count  on  a 
note  for  the  same  sum  indorsed  by  Eelly  to  Pons  of  whioh 
plaintiff  could  not  obtain  payment  from  the  maker.  Cox. 

It  appeared  that  the  house  was  sold  in  April,  1793,  and  for 
the  balance  remaining  unpaid,  four  hundred  and  fourteen  dol- 
lars and  fifty  cents,  the  note  was  indorsed.  About  three  weeks 
afterward.  Pons,  by  his  agent,  Porrie,  applied  to  Cox  for  pay- 
ment, whioh  was  refused.  In  the  fall  of  that  year  Porrie  met 
Kelly  and  told  him  of  Cox's  inability  to  pay  the  note,  and  said 
that  Pons  would  look  to  Eelly  for  the  money.  Eelly  replied 
that  Pons  had  made  the  note  his  own  by  keeping  it  so  long. 
In  the  fall  of  1794,  defendant  called  at  plaintiff's,  asked  for  the 
note  and  said  he  would  try  to  pass  it  off.  It  also  appeared  that 
at  the  time  of  the  indorsement,  and  when  application  for  pay- 
ment was  made.  Cox  was  insolvent. 

The  jury  found  for  the  plaintiff;  whereupon  defendant  moved 
for  a  n0w  trial. 
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Baker,  for  the  plaintiffl 

Davie,  for  the  defendant. 

BjOouBT.    If  an  indorsee  keeps  the  paper  so  long  in  hia 
liands  as  to  make  it  his  own,  ex  necessUateit  most  be  a  discharge 
of  the  precedent  debt  though  not  so  originally.    It  would  be 
absurd  to  saj  he  could  keep  the  note  and  also  reoorer  for  the 
precedent  debt;  the  case  cited  admits  it  may  become  so  expoM 
facto.    It  means  that  a  note  indorsed  is  not  a  discharge  of  a 
precedent  debt  unless  agreed  to  be  so,  except  in  the  case  where 
the  holder  keeps  it  an  unreasonable  time  in  his  possession^  and 
then  it  may;  and  that  this  is  fit  to  be  left  to  the  jury.     In  order, 
therefore,  to  determine  whether  the  note  in  question  be  a  dis- 
charge or  not  we  must  resort  to  the  indorsement  and  the  law 
upon  it,  and  draw  conclusions  from  them.    The  indorsee  of  a 
hUl  of  exchange  undertakes  in  reasonable  time  to  present  the 
bill  for  acceptance  and  then  for  payment;  and  in  case  of  non- 
acceptance  or  non-payment,  to  giro  notice  thereof  in  reasonable 
time  to  the  indorser.    The  indorser  can  nerer  support  an  action 
unless  he  performs  all  parts  of  this  undertaking;  he  must  prove 
the  giving  of  notice,  or  in  case  of  the  non-acceptance  of  a  bill, 
proTe  that  there  were  no  effects  of  the  drawer  in  the  drawee's 
iiands;  that  is  to  say,  if  he  or  the  payee  means  to  resort  to  the 
drawer.    But  this  proof  in  excuse  of  not  giving  notice  only  can 
apply  to  the  case  of  a  bill  of  exchange  not  accepted.    For  if  it 
be  accepted,  that  is  full  proof  that  the  drawer  has  effects  in  the 
bands  of  the  drawee,  or  that  he  has  credit  upon  him.    But  such 
proof  in  excuse  of  want  of  notice  can  never  be  given  in  case  of 
a  note  indorsed,  for  there  the  maker  has  accepted  at  the  time  of 
drawing  or  making  the  note,  and  the  indorsee  cannot  say  he  had 
not  effects  of  the  drawer  in  his  hands.    As  to  the  point  whether 
notice  is  necessaiy  in  case  of  a  promissoiy  note,  every  reason 
which  reqtdres  it  in  the  case  of  a  bill  holds  equally  strong  in  the 
case  of  a  note.    The  case  of  Tindal  v.  Brown  is  a  case  upon  a 
note,  so  was  that  of  RusseU  v.  Langsiaffe,  reported  by  Douglas  in 
the  case  cited  from  Eidd,  79.    It  is  expressly  stated  that  notice  in 
case  of  a  note  is  necessary  to  entitle  the  holder  to  his  action. 
These  cases  which  state  the  law  to  be  otherwise  are  old  cases 

• 

decided  before  the  law  respecting  bills  and  notes  had  advanced 
to  its  present  degree  of  perfection.  As  to  what  shall  be  deemed 
sufficient  notice,  the  indorser  must  have  notice  thereby  from  the 
indorsee  that  he  cannot  obtain  payment,  and  that  he,  the  in- 
dorsee, looks  to  the  indorser  for  payment.    The  argument  thai 
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the  insolvenoy  of  the  maker  of  the  note  would  be  an  excuse  to 
the  indorsee  for  not  giring  notice,  seemed  to  be  of  some  weight 
when  first  offered,  but  upon  consideration  it  has  none.  The 
indorsee  ought  to  give  notice,  for  perhaps  the  indorser  may  pro- 
cure payment  by  the  help  of  friends  or  by  some  means  unknown 
to  the  indorsee  and  not  within  his  power. 

Eidd,  79,  abridging  the  cases  in  the  books,  says,  if  the  maker 
of  the  note  be  insolvent,  the  indorsee  must  give  notice  to  the 
indorser;  the  same  is  laid  dowQ  in  Bl.  Bep.  747.  And  Lee, 
arguing  the  case  of  BusaeU  t.  Langslaffe,  said  that  Lord  Mans- 
field had  nonsuited  many  plaintiffs  at  nisi  priua  for  want  of 
notice,  although  it  were  proved  that  the  maker  of  the  note  or 
drawee  of  the  bill  was  insolvent:  and  in  the  case  of  Ooodatt 
et  oZ.  V.  DoUy,  1  T.  B.  712,  where  the  drawee  and  drawer  were 
both  insolvent,  and  the  counsel,  to  excuse  the  want  of  notice, 
insisted  upon  that  circumstance,  it  was  answered  to  be  perfectly 
clear  that  the  law  was  otherwise;  and  that  answer  prevailed  so 
far  with  both  the  counsel  and  the  bench,  that  the  point  was 
instantly  abandoned,  and  no  more  notice  taken  of  it.  With 
respect  to  what  shall  be  reasonable,  it  mtist  be  laid  down  in 
general,  that  the  party  shall  give  notice  as  soon  as  he  conven- 
iently may,  all  circumstances  considered,  but  the  court  will  say 
what  time  is  reasonable;  and  if  the  jury  allow  beyond  that 
time,  the  court  will  set  aside  their  verdict;  otherwise  one  jury 
might  think  one  time  reasonable,  another  another,  and  so  on, 
ad  infinUum,  so  that  there  would  not  be  the  least  certainty. 

Verdict  set  aside  and  new  trial  ordered. 


In  regard  to  the  neoessity  of  notice  when  the  biU  had  not  been  accepted, 
and  there  were  no  fonds  in  the  hands  of  the  drawee,  it  is  stated  as  fol- 
lows in  Bedfield  and  BigeloVs  Leading  Cases  upon  biUa  of  exchange,  etc., 
443:  **  It  has  been  held  not  to  effect  the  question  of  the  necessity  of  notice 
in  this  class  of  cases  that  the  bill  had  been  accepted.  Notwithstanding 
the  fact  of  acceptance,  the  drawer  Ib  not  entitled  to  notice  of  non-payment, 
if  he  had  no  right  to  draw,  ffqffman  v.  Smith,  1  Caines,  160;  HUl  ▼.  Kor* 
ris,2S.&  P.  114;  Focard  y.  Wonuiek,  2  AIa,  368,  371;  OiUeepU  ▼.  Cam- 
mack,  3  La.  An.  248;  KmOey  ▼.  Robkuon,  21  Pick.  327;  MMey  v.  Clark,  28 
Barb.  390;  VaJk  v.  Sknmona,  4  Mason,*  113;  Allen  v.  King,  4  McLean,  128; 
Ehrtt  V.  Poe,  2  How.  457;  and  see  Sargent  y.  AppleUm,  6  Mass.  86. 

But  a  contrary  view  has  been  entertained:  See  Pone  v.  Ketfy,  2  Hay. 
45,47;  BkhieY.  MeOoy,  13Sm.  &M.  641;  we  tAao  CampbeU  y.  PeUingiU, 
7  Greenl.  126;  EngUA  v.  Wall,  12  Boh.  La.  132;  Orear  y.  MeDanald,  9 
Gill,  350,358." 

In  regard  to  the  contents  of  notice,  Story,  J.,  giving  the  opinion  of  the 
court  in  United  States  v.  Corneal,  2  Peters,  643,  says:  ''A  suggestion  has 
been  made  at  the  bar  that  a  letter  to  the  indorser,  stating  the  demand  and 
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dishonor  of  the  note,  is  not  sufficient  nnless  the  party  sendinj^  it  also 
informs  the  indorser  that  he  is  looked  to  for  payment  Bat  when  such 
notice  is  sent  by  the  holder,  or  by  his  order,  it  necessarily  implies  snch  a 
responsibility  over.  For  what  other  purpose  could  it  be  sent  ?  We  know 
of  no  role  which  requires  a  formal  declaration  to  be  made  to  this  effect.  It 
is  sufficient  if  it  may  be  reasonably  inferred  from  the  nature  of  the  notice.** 
The  prevailing  rule  is,  therefore,  that  the  mere  fact  of  Riving  notice  to  the 
party  implies  that  he  is  looked  to  for  payment.  Warren  v.  OUman^  5  Shep. 
360;  CowUs  v.  HarU,  3  Conn.  617;  Tavnuend  v.  Lorraine  Bank,  2  Ohio  St. 
345;  Burgess  v.  Vreeland,  4  N.  J.  71;  Story  on  notes,  sec  353.  It  is  now 
decided  that  it  is  unnecessary  to  aisoompany  the  notice  of  dishonor  of  a  for- 
eign bill  of  exchange  with  a  copy  of  the  protest:  Hot^ker  ▼.  Anderson^  21 
Wend.  372;  Goodman  v.  Harvey,  4  Ad.  &  EL  870;  WaUaee  v.  Agry,  4 
Mason,  336;  but  information  of  the  protest  should  be  sent  if  the  party 
to  whom  notice  is  transmitted  resides  abroad.  Rogtn  t.  SUfkena,  2  T.  R. 
713.  . 


Freeland  V.  Edwards. 

[3  Hatipood,  M.] 

IKTEBEST,  WHEN  ACCRUES. — ^Where  money  is  payable  on  demand,  inter* 
est  does  not  accrue  until  a  demand  is  made;  when  no  time  is  mentioned 
the  money  is  payable  immediately  without  a  demand,  and  interest  ac- 
crues immediately. 

AonoN  of  debt  upon  a  bond  conditioned  for  the  payment  of 
a  certain  penalty  in  which  no  time  was  mentioned.  The  quea- 
tion  was»  from  what  time  interest  should  be  calculated. 

Hatwood,  J.  The  rule  is  fixed,  that  bonds  payable  without 
any  certain  time  mentioned  are  payable  in^rUer^  and  bear  in- 
terest immediately  from  the  delivery. 

Davie,  for  the  defendant,  requested  the  court  to  giro  the 
reasons  for  such  rule,  in  order  that  they  might  be  examined  to 
see  whether  the  rule  was  well  founded  or  not. 

Hatwood,  J.  The  reason  of  the  distinction  is  this:  In  case 
of  a  bond  payable  without  saying  when,  the  obligee  has  not  to 
do  any  act  either  to  entitie  himself  to  the  action,  or  to  the  in- 
terest; in  case  of  a  bond  payable  on  demand,  he  imdertakes  to 
make  a  demand,  otherwise  the  words,  on  demand,  have  no  mean- 
ing; and  if  a  demand  is  to  be  made,  it  is  for  some  purpose;  it 
is  not  to  entitle  himself  to  the  action,  it  therefore  must  be  to 
give  a  right  to  demand  interest.  The  act  of  assembly  proceeds 
upon  this  very  principle;  it  says  a  note  payable  on  demand  shall 
bear  interest  from  a  demand  made.  When  speaking  of  an  a<>- 
oount  signed,  it  says  interest  shall  accrue  from  the  Bignature; 
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jet,  on  both  instanoes,  an  action  may  be  brought  immediately 
without  any  formal  demand.  But  if  we  could  not  give  the 
reason  of  the  decision,  we  know  that  the  rule  is  so  established; 
it  is,  therefore,  &r  better  to  make  it  the  standard  of  our  adju- 
dications than  to  render  the  law  again  uncertain  'by  departing 
from  it. 
Judgment  for  plaintiff,  with  interest  from  the  date. 


State  v.  Pugh. 

(2  Hatwood»  66.] 

Ck>wiCTiOK  OF  Onk  of  Sevsbal  for  RiOT.^In  an  indietment  for  a 
riot,  if  one  of  seyeral  be  convicted,  and  the  others  are  not  yet  anesM, 
he  is  subject  to  punishment,  although  the  otheis  may  afterward  be 
acquitted,  because  he  is  estopped  by  the  verdict  to  deny  his  guilt. 

Indiotbcbnt  for  riot.  There  were  five  defendants  named  in 
the  indictment,  two  of  whom  were  now  tried,  and  one  found 
guilty  with  the  other  three,  and  the  second  acquitted.  Of  the 
remaining  three  not  before  the  court,  one  was  dead,  another  a 
resident  of  South  Carolina,  and  the  third  in  this  state,  but  not 
arrested. 

The  attorney-general  moved  for  judgment. 

Hatwood,  J.  I  have  a  doubt  whether  judgment  can  now 
pass  upon  the  defendant,  who  is  now  convicted.  I  will  look 
into  the  books.    Let  it  be  again  moved  to-morrow. 

On  the  foUovring  day  the  motion  was  again  made. 

Hatwood,  J.  My  doubt  yesterday  was,  that  as  two  of  the 
defendants  not  brought  into  court  were  yet  aUve,  and  as  it  is 
not  impossible  but  that  they  may  still  be  brought  in  and  tried 
and  acquitted,  it  still  remained  doubtful  whether  the  prisoner 
now  convicted  might  not  be  legally  innocent;  for  the  acquittal 
of  these  two,  together  with  the  acquittal  of  the  one,  which 
has  already  taken  place,  would  leave  but  two  to  be  guilfy, 
and  so  not  a  riot.  I  have  looked  into  1  Str.  193,  27^  King 
V.  Kennersley,  and  into  2  Burr.  1264.  In  one  of  which  cases 
the  objection  was  stated  that  arose  in  my  mind,  and  was 
there  answered  1>y  saying  that  the  verdict  estopped  the  parly  to 
say  he  was  not  guilty,  and  the  court  deemed  it  a  sufident 
answer.  Upon  this  authority  I  shall  proceed  to  judgment 
against  the  defendant  now  convicted. 

Judgment  of  fine,  and  imprisonment  for  three  mouths. 
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At  oommon  Utw  a  riot  eaanot  be  oommitted  by  leas  than  three  persons; 
•ad,  therefore,  if  several  be  indicted  for  riot,  and  the  jury  acquit  all  bat 
two,  they  must  acquit  those  two  also,  unless  it  be  charged  in  the  indict- 
ment and  proved  that  they  committed  the  riot  together  with  some  other 
person  not  tried  in  that  indictment:  2  Hawk.  c.  47,  s.  8;  United  States  v. 
CoU,  5  M'Lean,  513;  Siats  v.  Brooks,  1  Hill  (S.  C.)  361;  SttUe  v.  Eagan,  10 
Ia.  An.  698.  But  where  two  are  indicted  for  a  riot  with  others,  the  con- 
viction will  be  valid,  though  the  others  never  come  to  be  tried,  or  die  before 
the  time  of  trial:  Poph.  841.  Where  there  is  an  indictment  against  three 
for  a  riot,  and  a  verdict  of  guilty  as  to  one,  and  not  guilty  as  to  the  others* 
a  judgment  cannot  be  rendered  on  the  verdict  against  him  found  guilty: 
Jhirpin  v.  State,  4  Blackl  432.  An  indictment  for  a  riot  ajjainst  three  is 
supported  on  the  separate  trial  of  one  by  proof  of  a  riot  in  which  he  and 
two  other  persons  joined:  CommomoeaUh  v.  Berry,  5  Gray,  99. 


North  v.  Mallstt. 

(9  Hatwoqo,  101.] 

Patmsnt,  how  Applied. — ^When  notes  are  received  by  a  creditor  ae  a 
payment,  the  debtor  should  be  credited  with  them  from  the  time  of  re- 
ceipt, to  be  applied  in  the  first  place  to  the  interest  and  then  to  the 
principal  as  other  payments;  otherwise  when  the  creditor  makes  them 
his  own  only  by  delay. 

What  is  a  Legal  TENDEB.~It  is  not  a  legal  tender  to  say:  "here  I  am 
ready,*'  the  tenderer  must  have  the  money  ready  also. 

AonoN  for  money  dae  on  two  notes  payable  Januaxy,  178i. 
It  appeared  that  payments  had  been  made  in  part  hj  two  notes 
in  1788;  that  there  were  other  payments  from  time  to  time; 
and  in  1785  a  payment  of  the  balance  of  the  principal,  when 
an  offer  was  made  to  paj  all  that  was  then  due^  if  the  plaintiflf 
would  credit  defendant  with  the  amount  of  the  notes.  Thiv 
plaintiff  refused  to  do. 

It  was  stated  by  counsel  that  upon  a  calculation  made  by 
Agreement,  on  the  twentieth  of  May,  1785,  when  defendant 
offered  to  close  the  accounts,  three  hundred  and  twenty  doUare 
and  sixty  cents,  was  found  due  as  interest,  and  that  to  calculate 
interest  on  that  sum  would  be  giving  compound  interest.  The 
method  adopted  in  ascertaining  this  sum  was  to  calculate  in- 
terest on  the  principal  sum  till  the  time  of  settlement,  and  the 
interest  on  the  several  payments  to  the  same  time,  and  then 
strike  a  balance.  That  the  payments  made  at  different  times 
amounted  to  more  than  the  principal,  so  that  this  balance  found 
due  on  the  twentieth  of  May,  1785,  must  be  considered  as  in- 
terest merely.  Counsel  urged  that  this  mode  of  determining 
interest  prevailed  at  the  time  the  parties  oontraoted^  and  should 
now  be  adhered  to. 
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Bj  Court,  Hall,  J.  The  payment  ought  in  the  first  place  to 
be  applied  to  the  discharge  of  the  interest  accrued,  and  if  a 
balance  of  payments  remains,  then  to  deduct  it  from  the  prin* 
dpal.  If  the  plaintiff  receired  the  notes  as  payment,  the 
defendant  should  be  credited  from  the  day  of  Uie  receipt, 
otherwise  it  is,  if  he  only  made  ihem  his  by  delay  and  keeping 
them  in  his  possession.  The  defendant  may  stop  interest  when 
he  pleases,  by  tendering  the  principal  and  interest^  but  it  is  not 
a  legal  tender  to  say,  here,  I  am  ready;  he  must  hare  the  money 
ready  also. 


MURPHT  V.  GUION. 

[2  Hatwood,  m.] 

Action  fob  Meskb  Profits,  whxk  MAiNTAni ABUC^The  action  for 
mesne  profits  does  not  accrue  nntil  posaeadon  is  given  after  judgment 
in  ejectment;  and  from  that  tune  only  the  statute  of  limitations  begins 
to  run. 

JUBY  CANKOT  GIVE  Vebdict  AGAINST  LAW.— Where  the  law  is  clearly 
on  the  side  of  one  party,  and  a  Terdiet  given  against  him,  the  court  will 
grant  a  new  trial,  though  several  juries  have  found  verdicts  for  the 
other. 

AcnoN  of  trespass  for  mesne  profits.    The  ease  now  came  be- 
fore the  court  on  a  motion  for  a  new  trial. 

Johnson*  J.  As  to  the  first  ground  on  which  it  is  moved  for, 
namely,  that  the  statute  of  limitations  should  have  protected' 
the  defendant  for  all  but  the  last  three  years,  it  is  not  tenable^ 
Judge  Buller,  it  is  true  has  said  so,  and  it  has  been  followed 
and  copied  into  other  books;  there  is,  however,  no  adjudged 
case  to  that  effect,  and  I  do  not  consider  myself  bound  by  the 
didum  of  any  judge,  however  respectable.  The  reason  of  the 
thing  is  against  the  position.  The  plaintiff  cannot  bring  his 
action  till  after  the  judgment  in  ejectment,  and  possession  de- 
livered or  obtained  in  consequence  of  it.  And  shall  he  be 
barred  for  not  bringing  his  action  in  time,  when  the  law  itself 
for  that  time  prohibits  the  bringing  his  action?  It  would  be 
absurd  to  say  so;  the  direction  given  to  the  jury  was  proper. 
As  to  the  other  ground,  evidence  has  been  receired  and  dam- 
ages given  for  cutting  down  the  trees,  when  no  charge  for  the 
cutting  down  of  trees  was  laid  in  the  declaration.  Such  evi- 
dence ought  not  to  have  been  received,  although  the  defendant 
did  not  object  to  it.  The  verdict  is  therefore  improper  and  un- 
just, being  founded  on  evidence  which  was  not  admissible.    He 
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has  had  a  new  trial  before,  but  still  I  think  he  ought  now  to 
have  one  for  the  oaose  alleged.  Let  the  verdict  be  set  aside, 
bat  the  plaintiff  may  have  a  rule  to  show  cause  whj  the  declaz»- 
tion  should  not  be  amended. 

Subsequently,  plaintiff  was  permitted  to  amend  his  declara- 
tion by  a  count  for  the  cutting  down  of  trees,  and  the  defend- 
ant to  add  to  his  plea  that  of  liberum  tenemerUum. 


Eelbeck  V.  Granberbt. 

[2  Hatwood,  232.] 

Undub  Ikflubnce  in  Makxko  Will. — ^Where  anyinflne&oe  has  been 
lued  to  induce  the  execution  of  a  will,  the  juiy  should  decide  whether 
it  was  by  fair  and  nasonahle  means,  or  by  unfair  and  fraudulent  ones ; 
in  the  former  case  they  should  find  in  favor  of  the  will,  in  the  latter 
against  it. 

SlONATURB  AND  ATTESTATION  OF  WiLL.— The  Signing  of  a  wili  may  be 
proved  by  proof  that  the  testator  acknowledged  it,  although  the  name 
or  signature,  or  handwriting  was  not  before  him,  and  though  the  paper 
Jay  at  a  distance  on  the  table.  And  the  witnesses  may  attest  at 
ent  times,  so  it  be  in  the  presence  of  the  testator. 


AvPBAL  from  the  county  court.  An  issuer  of  dmrisavU  vd  nan 
was  made,  pursuant  to  an  order  of  the  county  court,  to  detect 
mine  whether  an  instrument  offered  for  probate  was  the  last 
will  of  Henry  Eelbeck.  A  verdict  was  found  in  the  affirmatiTe, 
and  an  appeal  taken  to  this  court. 

In  proof  of  the  execution  of  the  will,  one  witness  testified 
that  he  saw  it  signed  by  the  testator,  and  witnessed  it  in  hia 
presence;  that  the  other  witness  came  into  the  room  the  next 
day,  and  the  will  was  produced,  handed  to  the  testator,  and 
then  carried  to  the  second  witness,  who  asked  the  testator  if 
that  was  his  act  for  the  purposes  within  mentioned,  and  he 
answered  yes;  that,  thereupon,  the  witness  signed  in  the  pree-' 
ence  of  the  testator.  The  deposition  of  this  second  witness  was 
read,  and  it  corroborated  the  testimony  already  given. 

Taylob,  J.  The  requisites  to  the  right  execution  of  a  will,  axe 
that  the  testator  must  be  sane,  and  under  no  restraint  or  improper 
influence;  that  he  must  sign  it;  that  it  must  be  witnessed  in  his 
presence  by  two  witnesses.  There  is  a  sound  distinction  b^ 
tween  an  honest  and  an  unfair  exertion  of  influence.  Should  a 
brother  or  sister,  for  instance,  with  whom  the  testator  had  been 
at  varianoe,  represent  to  him  the  facts  which  had  led  to  it,  ia 
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such  a  way  as  fco  oonvince  him  that  his  displeasaxe  was  ground- 
less, and  by  these  means  he  should  alter  his  former  purposes, 
and  make  a  will  in  her  favor,  or  in  faror  of  her  children,  to  the 
prejudice  of  legatees  provided  for  by  a  former  will,  that  would 
not  be  cause  for  invalidating  the  latter.  The  juiy  will  judge 
whether  any  influence  has  been  used  on  the  occasion  of  making 
this  will;  whether  it  was  by  fair  and  reasonable  means,  c^  bj 
unfair  or  fraudulent  ones,  and  decide  accordingly.  As  to  the 
point  of  execution,  the  two  witnesses  must  each  depose  as  to 
the  signing,  as  well  as  to  every  other  material  fact.  But  the 
signing  may  be  proved,  from  the  witness  having  seen  it  written 
by  the  testator,  or  from  having  heard  him  acknowledge  it.  It 
is  not  necessaiy,  if  he  acknowledged  the  signing,  that  the  name 
or  signature,  or  handwriting,  should  be  before  him  at  the  time. 
If  the  paper  lie  at  a  distance  on  the  table,  and  he  acknowledged 
the  signing  without  seeing  it,  it  is  sufficient.  It  is  admitted^ 
and  so  the  law  is,  that  the  attestation  of  the  witnooDOO  muj  be 
at  different  times,  so  it  be  in  the  presence  of  the  testator. 
Verdict  for  the  will. 


Ward  v.  Sh£Ppard. 

P  Haiwabd,  388.] 

Waste,  what  ConsTrruTES. — ^Waste  in  thiB  oolmtry  is  not  to  be  deiloed 
by  the  rales  in  the  English  law  in  all  reapecte,  and  from  the  sitaatlon 
of  this  country  the  cutting  of  timber  for  the  purpose  of  dearing  the  land 
is  not  waste.  What  shall  be  deemed  waste,  must,  in  a  considerable 
degree,  be  left  to  the  jury  upon  the  evidence;  but  if  trees  be  cut  not  for 
the  sake  of  clearing  the  land,  but  for  sale,  it  is  waste. 

Action  for  waste  alleged  to  have  been  committed  in  the  dower 
lands  of  the  widow,  the  defendant.    Plea,  no  waste. 

JoHHSTOK,  J.  Actions  of  waste  have  been  rarely  brought  in 
this  country.  I  remember  but  one  in  my  practice;  that  was 
against  Holdemess,  formerly  of  Boanoke.  And  then  it  was 
decided,  that  waste  in  this  countiy  is  not  to  be  defined  by  the 
rules  of  the  English  law  in  all  respects;  for  cutting  timber  trees 
for  the  purpose  of  clearing  the  lands,  was  not  waste  here,  though 
it  was  so  in  England.  If  lands  are  leased  to  a  lessee  in  an  un« 
<niltivated  state,  he  must  of  necessiiy  have  the  power  to  dear^ 
otherwise  the  lease  would  be  of  no  profit  or  advantage  to  him. 
The  same  is  the  case  of  dower  lands.  It  is  proved  here,  or  at- 
tempted to  be  proved,  that  the  cleared  lands  were  not  enough 
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for  her  oultiyation;  and  that  the  trees  were  out  down  in  con- 
templation of  making  a  clearing.  What  shall  be  deemed  waste, 
nrasty  in  a  considexable  degree,  be  in  the  discretion  of  the  jury 
upon  evidence.  It  seems  to  me  the  eridence  rather  proves  that 
the  trees  were  cut  down  for  sale.  The  jury  will  consider  whether 
they  were  cat  down  for  this  purpose  or  not;  and  if  they  shall  be 
of  opinion  that  this  was  the  design,  then  they  should  find  her 
guilty  of  the  waste.  If,  on  the  contrary,  the  evidence  proves 
they  were  cut  down  with  a  view  to  clearing  the  land,  they  should 
find  her  not  guilty. 
Verdict  for  plaintiff. 


TrOUQHTON's  AdMINISTRATOB  V.  JOHNCTON. 

[aHAlWOOD.  198.) 

Br-BlDDnio,  WHSK  FBAUDULBNT.^Vhen  a  by-Udder  imder  an  agiee- 
ment  with  the  owner,  nms  up  the  price  of  property,  and  it  is  knocked 
down  to  him,  he  shall  hold  the  property  against  anch  owner;  hecanae 
the  agreement  Ib  frandolent,  and  a  party  to  a  fraudulent  agreement, 
cannot  allege  that  it  was  fraudulent,  to  avoid  its  eflEiBct 

Action  of  replevin.    The  facts  appear  from  the  opinion. 

Hall,  J.  The  negro  sued  for,  belonged  to  Troughton  and 
was  pledged  to  Johnston  as  security  for  a  sum  of  money  due 
from  the  former  to  the  latter;  four  years  intervened,  and  the 
negro  was  exposed  to  public  auction  by  direction  of  Troughton, 
and  bid  off  by  Johnston.  It  is  now  said,  the  purchase  by  John- 
ston was  a  mere  pretense,  and  by  agreement  between  him  and 
Troughton;  the  real  object  having  been  to  sell  to  Eirk,  a  buyer 
of  negroes,  by  running  him  up  to  a  high  price,  and  by  bidding 
off  for  Troughton,  if  Kirk  would  not  bid  as  high  as  the  sum 
contemplated.  Such  agreement  is  fraudulent,  and  Troughton, 
a  party  to  that  fraud,  cannot  allege  [it]  for  the  purpose  of  avoid- 
ing the  sale.  But  if  the  juiy  think  a  new  agreement  was  made 
afterward,  which  revested  the  property  in  Troughton,  then  the 
sale  has  lost  its  effect. 


State  v.  Roaoh. 

[2  Baywood,  Ma.] 

DxraCT  IN  iNDlcncENT.— The  court  will  quash  an  indictment  when  it  la 
plain  no  judgment  can  be  rendered  in  case  of  conviction,  aa  where  na 
day  is  stated  as  that  on  which  the  oSenae  was  committed. 

iNniOTMENT  for  knowingly  passing  counterfeit  dollars. 
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Defendant's  counsel  moved  to  quash  the  indictment  because 
there  iras  no  day  stated  on  which  the  offense  was  supposed  to 
haye  been  committed,  the  day  of  the  month  being  left  blank:  2. 
Hawk.  P.  0.  258,  259. 

By  CouBT.  The  defect  which  is  pointed  out,  would  be  fatal 
upon  a  motion  in  arrest  of  judgment;  and  though  it  is  true  as 
has  been  argued,  that  the  court  has  a  discretion  to  quash  or  not, 
still  it  will  quash  where  it  is  plain  no  judgment  could  be  given 
in  case  of  a  conviction.  Therefore,  let  this  indictment  be 
quashed,  but  the  defendant  shall  not  be  discharged,  but  must 
be  bound  oyer  to  another  term  to  answer  the  charge. 


Mitchell  v.  Bell. 

iOoKWEMMMom  BiP.  n*\ 

Contract  Void  vob  want  of  Considebation.  —  If  an  attorney 
promise  his  client,  while  the  action  is  pending,  to  indemnify  him 
against  the  consequences  of  it,  the  promise  la  without  consideration, 
and  an  action  cannot  be  maintained  thereon. 

A.onoN  on  the  case  brought  by  Mitchell  against  Bell,  an  attor- 
ney, in  which  the  jury  found  the  following  verdict:  "We  find  that 
the  defendant  did  assume,  and  assess  the  plaintiff's  damages 
to  thirty-two  pounds  six  shillings  and  sevenpence,  subject  to 
the  opinion  of  the  court,  on  the  following  case:  That  in  the 
year  1792,  the  defendant,  as  attorney  at  law,  instituted  a  suit 
on  behalf  of  the  present  plaintiff,  Thomas  Mitchell,  against 

Dred  Taylor,  executor  of  Henry  Taylor,  deceased, living 

William  Lancaster,  the  other  executor;  that  Dred  Taylor  after- 
ward died,  leaving  Hardy  Hunt  and  Henry  Hunt  his  executors; 
that  a  scire/aciaa  issued  at  December  court,  1792,  against  Dred 

^heie  reports  ue  bj  Cuneron  and  Norwood.  Ontdde  of  the  state,  thej  are  Bometlmei 
eited  by  Uie  namea  of  the  reporters;  but  In  the  subsequent  reports  of  the  state  they  are 
dted  as  Conference  Reports,  ttom.  the  court  of  that  name.  The  origin  of  the  court  vaa 
in  this  manner:  In  the  year  1799  a  law  was  passed  directing  the  Judges  of  the  superior 
courts  of  law  and  equity  to  meet  twice  a  year  at  the  city  of  Baleigh  for  the  purpose  of 
detenniniog  all  questions  of  law  und  equity  arising  and  remaining  undetermined  upon 
the  circuit.  In  1801  a  law  proYided:  *'  That  the  said  act,  so  far  as  it  regards  the  meeting 
together  of  the  said  Judges  for  the  purposes  aforesaid,  be  and  the  same  is  hereby  con* 
tiuued  in  force  for  three  years  longer,  and  the  said  meeting  of  the  Judges  shall  be  known 
by  the  name  and  style  of  '  The  Court  of  Conference,'  and  the  same  shall  be  and  continue 
for  the  time  last  aforesaid,  under  the  same  rules,  regulations  and  restt  lotions  as  are  pro- 
dded in  and  by  the  said  recited  act."  In  180i  an  act  proYided  for  its  continuance  as  a 
court  of  record,  and  that  the  Judges  should  not  only  reduce  their  opinions  to  writing, 
but  should  dellTsr  the  same  viva  voce  in  open  court,  but  this  was  altered  by  statute  in 
1810.  In  1805,  the  name  and  style  of.  the  court  was  changed  to  that  of  the  Supiwme  OooH 
ef  North  Carolina.    See  Laws  of  North  Oar.  (ed.  1821),  pp.  887, 941, 1090, 1039. 
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Tkylor'fl  ezecntorB,  and  made  them  parties  to  the  said  suit  — - 
living  William  Lancaster,  the  exeoutor  of  Henry  Taylor;  thai 
mt  the  time  the  scire/aciaa  was  returned,  Bell,  the  defendant, 
was  the  plaintiff's  attorney  in  the  aforesaid  suit,  promised 
plaintiff,  that  in  case  he  was  nonsuited,  thereby  meaning 
',,  or  in  any  way  defeated,  that  he,  the  said  Bell,  would  pay 
wll  costs;  that  the  plaintiff  was  cast  in  the  county  court  of 
Jtamklin,  as  appears  by  the  record  filed,  and  paid  costs  amount- 
ing^ to  the  sum  of  thirty-two  pounds  six  shillings  and  seven- 
pence;  and  if  the  law  is  for  the  plaintiff,  we  find  for  the  plaint- 
iff; otherwise  for  the  defendant." 

This  case  was  brought  before  the  judges  at  their  meeting  this 
for  determinatibn. 


Johnson,  J.    The  promise  in  this  case,  stated  to  be  made  by 
Bell,  is  founded  on  no  oonsidexEtion,  tiisEref ore,  I  am  of  opinion 
judgment  should  be  entered  for  defendant. 


Tatlob,  J.  This  action  is  founded  upon  an  express  promise 
Le  by  the  defendant,  an  attorney,  that  if  the  plaintiff  should 
nonsuited  or  cast*  in  the  suit,  he  would  reimburse  him  all 
costs. 
Were  this  an  action  against  the  defendant  for  mismanage- 
ent  of  the  cause  or  neglect  of  duty,  it  would  haye  been  un- 
)ssary  to  haye  stated  any  other  consideration  than  his  under- 
^taking  the  management  of  the  suit.  Every  attorney  receivea 
trust  accompanied  with  responsibility  to  his  client  for  any 
occasioned  by  his  improper  conduct;  in  such  a  cuse  it 
jn^ht  be  necessary  to  examine  how  far  he  is  liable  where  the 
arises,  rather  from  error  in  judgment  than  from  neglect  or 
Lve  misconduct,  and  likewise  to  ascertain  under  which  of 
two  descriptions  the  defendant's  conduct  ought  to  be 
dassed.  But  in  this  case  all  such  inquiries  are  useless,  because 
if  £he  defendant  is  liable  at  all  he  is  so  by  virtue  of  his  ei^resa 
promise,  which  would  charge  him  without  regard  to  the  means 
Ibj  which  the  suit  was  lost. 

As  a  consideration  is  indispensably  neoeBsazy  to  support 
assumpsit,  it  must  be  ascertained  whether  any  exists  in 
present  case;  it  is  not  pretended  that  the  plaintiff  paid 
anything  at  the  time  of  the  promise,  or  that  he  forewent  any 
adivaatages  or  benefit  that  he  might  otherwise  have  had;  the 
<mlj  consideration  that  can  be  possibly  set  up  is,  that  he  em- 
ployed the  defendant  as  an  attorney,  and  in  that  character 
deposed  confidence  in  him;  but  can  that  consideration  be  con- 
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nected  with  this  promise?    I  apprehend  not,  beoaai»e  it 
perfectly  past  and  exeonted. 

All  the  indemnity  legally  resulting  from  such  misplaced 
fidence  the  plaintiff  may  enforce  in  another  form  of  action;  htdi 
to  prevail  in  this  it  ought  to  be  shown  that  the  undertaking'  cC 
the  defendant  was  in  consideration  of  the  plaintiff's  employiq^ 
him.  It  is  true  that 'in  sc^me  cases  an  assumpsit  will  H^ 
although  the  consideration  is  past,  if  there  was  a  doty  before^ 
but  in  all  of  them  the  duty  is  coextendye  with  the  promint. 
In  this  case  the  duty  extended  no  further  than  a  careful,  cKE- 
gent,  and,  possibly,  skillful  management  of  the  suit;  it  did 
go  the  length  of  making  compensation  to  the  plaintiff  if 
failed  in  his  suit  at  all  events,  or  under  any  possible  circuitt- 
stances.  This  promise  was  altogether  without  prejudice  to-i 
plaintiff  or  benefit  to  the  defendant — ^the  foimer  would 
been  precisely  in  the  same  situation  if  the  promise  had  m 
been  made — the  latter  received  no  new  confidence  or  reward 
making  it.  It  is  within  the  idea  of  nudum  padum  most 
pletely.  I  am,  therefore,  of  opinion  that  judgment  be  entessA^ 
for  defendant. 

Maoat,  J.    This  undertaking  or  promiBe  being  wholly  withoMt 
consideration  is  void. 
Judgment  for  defendant. 


Statb  V.  Glasgow. 

[OoaWMMMMCE  Bbp.  88.] 

Mbaiono  of  ''Good  A2n>  Lawful  Men."— The  words  "good  and 
fill  men,"  in  the  caption  of  an  indictment,  inquest,  etc.,  mean 
holden. 

JlTDidAL  NoncBd — ^The  civil  divisions  of  the  state  into  connties, 
mnat  be  taken  notice  of  judicially  by  the  court 

Cbdunal  Liabilitt  of  Pubuc  Offioeb.— If  a  pnhlio  officer  inl 
with  the  exercise  of  definite  powers  for  the  benefit  of  the  commi 
wickedly  abnse,  or  fraudulently  exceed  them,  he  is  punishable  ¥y 
dictment,  though  no  injurious  effects  result  to  any  individual  fren^ '. 
misconduct.  The  crime  consists  in  the  public  example  in  pervertn^ 
those  powers  to  the  purposes  of  fraud  and  wrong  which  were  commit  lidi 
to  him  as  instmments  of  benefit  to  the  citinns,  and  of  safety  to 
rights. 

InmoTKBHT  against  Glasgow,  the  seoretaiy  of  state,  for  ftai 
ulently  issuing  land  warrant.    The  jury  found  him  guilty;  ibm 
eounsel  for  the  defendant  moved  for  a  new  trial  upon  seveial 
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grounds,  but  relied  chiefly  on  the  ground  of  the  verdict  being 
contrary  to  eyidence.  The  court  dechured  they  were  satisfied 
with  the  verdict,  and  refused  to  grant  a  new  trial.  The  attorney- 
general  then  prayed  for  judgment  against  the  defendant,  when 
Haywood,  for  the  defendant,  moved  for  the  arrest  of  judgment, 
and  filed  the  following  reasons: 

1.  The  caption  does  not  state  any  legal  authority  in  this  court 
to  take  the  said  indictment;  the  commission  is  stated  to  be 
made  to  the  judges  to  inquire  by  the  oaths  of  good  and  lawful 

men  of  the. counties  of ,  and  there  is  no  law  of  this  state 

which  authorizes  an  inquiry  otherwise  than  by  the  oaths  of  free- 
holders; 

2.  The  caption  does  not  state  the  indictment  to  have  been 
found  by  the  oaths  of  freeholders; 

8.  There  is  no  such  commission  as  that  stated  in  the  caption; 
the  commission  by  virtue  whereof  this  court  sits  is  a  commis- 
sion to  inquire  of  the  offenses  committed  in  the  office  of  the 
secretary  of  state,  or  in  the  office  of  Martin  Armstrong,  or  in 
the  office  of  John  Armstrong,  in,  etc.;  but  the  commission  de- 
scribed in  the  caption  is  to  inquire  of  offenses  in  the  two  former 
offices  only; 

4.  The  commission  by  virtue  whereof  this  court  sits  is  to  in- 
quire by  the  oaths  of  freeholders,  whereas  the  commission  bj 
virtue  whereof  the  indictment  is  stated  so  to  be  taken,  is  to  in- 
quire by  the  oaths  of  good  and  lawful  men  only; 

6.  The  several  offenses  in  the  indictment  mentioned  are  sup- 
posed to  have  been  committed  on  the  several  times  therein  men- 
tioned, at  the  county  of  Oreene,  within  the  jurisdiction  of  this 
court,  not  stating  the  said  place  to  be  within  any  of  *'  the  dis- 
tricts of  the  "  state,  whereby  the  court  might  see  that  the  said 
offenses  were  committed  within  the  extent  of  their  jurisdiction; 
and  in  fact  at  these  several  times  there  was  no  such  county  as 
the  county  of  Greene  within  any  district. 

By  Court,  Macat,  J.  As  our  opinion  rests  upon  a  few  plain 
and  obvious  principles,  it  is  unnecessary  to  enter  into  an  elabo- 
rate examination  of  the  cases  cited  in  support  of  this  motion. 
They  are,  generally  speaking,  good  law  (though  to  this,  the 
case  cited  from  1  Dyer,  69,  forms  an  exception),  but  we  do  not 
think  they  apply  to  the  case  under  consideration. 

With  respect  to  all  those  reasons  which  proceed  upon  the 
ground  that  the  expressions  "good  and  lawful  men"  are  in- 
serted in  the  caption  and  commission,  instead  of  the  word 
•<  freeholders,"  the  answer  is  that  these  words  are  to  be  uiid«r- 
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stood  according  to  the  subject-matter  relative  to  which  they  are 
applied.  In  this  instance,  the  words  are  used  as  forming  an 
inquest;  and  an  inquest  formed  of  good  and  lawful  men,  must 
be  of  freeholders.  fAberoa  et  legates  homines,  are  the  terms 
which  have  always  been  used  in  the  venirefacias,  and  their  legal 
import  and  signification  is  freeholders,  without  just  exception: 
8  Bl.  Com.  351;  4  Bl.  Com.  350.  But  even  an  objection  to  the 
caption  of  an  indictment,  founded  in  the  omission  of  such  words, 
ought  not  to  prevail,  especially  if  the  indictment  be  in  a  supers 
ior  court,  and  that  which  is  omitted  be  in  common  understand- 
ing implied  in  what  is  expressed:  2  Hawk.  cap.  26,  sec.  126. 

The  exception  arising  from  the  supposed  error  in  setting  out 
the  commission,  is  not  founded  in  point  of  fact,  and  has,  there- 
fore, been  abandoned  in  the  argument. 

It  is  certainly  an  undeniable  rule  that  the  place  where  an 
offense  is  stated  to  have  been  committed,  must  appear  to  be 
within  the  jurisdiction  of  the  court  which  tried  it,  and  the  ques- 
tion for  us  to  decide  is,  whether  the  county  of  Greene  does  not 
appear  to  be  within  the  jurisdiction  of  this  court? 

This  court  is  authorissed  by  the  commission  to  inquire  into 
any  offenses  it  describes,  which  were  committed  within  any  dia* 
trict  of  the  state,  the  county  of  Greene  is  within  a  district  of 
the  state;  and  thence  it  necessarily  follows  that  it  is  also  within 
the  jurisdiction  of  this  court.  The  civil  divisions  of  the  ter- 
ritory of  the  state  into  districts,  and  their  subdivision  into 
counties,  serve  to  define  and  limit  the  boundaries  of  jurisdic- 
tion allotted  to  the  superior  courts;  in  this  respect  they  form  an 
essential  part  of  the  public  law  of  which  the  court  can  no  more 
be  ignorant  than  of  the  fact,  that  every  county  in  the  state  is 
within  some  one  of  its  districts.  Thence,  if  an  offense  is  laid 
to  be  committed  in  a  county,  corresponding  in  name  with  one 
in  the  state,  we  must,  in  reference  to  the  extended  jurisdiction 
of  this  court,  understand  it  to  be  one  and  the  same.  Would  it 
not  be  fanciful  and  extravagant  to  presume  it  to  be  out  of  the 
state? 

And  why  make  the  presumption  that  it  has  been  ceded  to 
congress,  when  we  know  the  fact  is  otherwise?  Besides,  the 
offense  is  laid  to  have  been  committed  by  the  secretary  of  state 
being  there  (in  the  county  of  Greene)  in  the  exercise  of  the  said 
office.  Here  again,  in  order  to  give  effect  to  this  objection,  we 
must  make  another  unreasonable  presumption  that  the  secretary 
of  state  was  exercising  his  office,  and  did  issue  from  his  office 
out  of  the  state  this  military  land  warrant.    But  in  truth,  if  it 
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had  appeared  on  the  trial  that  the  offense  was  committed  irith- 
oat  the  limits  of  the  state,  the  defendant  would  have  been  dis- 
charged for  want  of  juzisdiction.  Bat  if  the  plaoe  laid  is  within 
the  jurisdiction  of  the  court,  a  mistake  in  that  point  would  not 
have  been  material,  unless  the  place  had  formed  a  part  of  the 
description  of  the  offense,  and  was  not  stayed  merely  as  a  venue: 
4  Bl.  Oom.  306.  In  fine,  the  reasoning  upon  which  all  the 
cases  are  founded,  which  were  cited  to  prove  the  necessity  of 
naming  the  viUe,  is  obviously  inapplicable  to  the  present  topic, 
because  the  jury  are  summoned  altogether  from  other  counties 
than  that  where  the  offense  is  laid  to  have  been  committed.  As 
to  the  objections  made  to  the  first  count,  it  is  to  be  remarked 
that  the  gist  of  the  offense  there  stated,  is  the  fraudulently  is- 
suing a  duplicate  warrant,  knowing  the  original  to  have  been 
previously  issued.  We  do  not  think  it  necessary  that  a  positive 
allegation  should  have  been  made  that  the  original  was  issued, 
but  it  was  necessary  that  proof  to  that  effect  should  have  been 
made  on  the  trial,  and  it  accordingly  was  made.  In  principle, 
4he  same  objection  was  made  in  Bex  v.  Lavby^  2  Str.  904,  and 
overruled.  If  a  positive  averment  of  the  issuing  the  original 
warrant  was  unnecessary,  it  follows  that  the  objection  in  grow- 
ing out  of  its  not  being  particularly  described,  must  also  be 
invalid. 

It  is  further  objected  that  no  injury  is  stated  to  have  ensued 
the  act  of  this  issuing  the  duplicate. 

If  the  act  was  done  in  the  manner  charged  in  the  indictment* 
and  as  the  jury  have  found  it,  the  defendant  has  certainly  com* 
mitted  a  misdemeanor,  which  is  indictable  at  common  law.  No 
rule  of  law  requires  that  a  circumstance,  which  forms  no  ingre* 
dient  in  the  crime,  should  be  stated  in  an  indictment;  and  if  a 
public  ofidcer,  intrusted  with  definite  powers,  to  be  exercised 
for  the  benefit  of  the  community,  wickedly  abuses  or  frauda- 
lently  exceeds  them,  he  is  punishable  by  indictment,  although 
no  injurious  effect  results  to  an  individual  from  his  misconduct 
The  crime  consists  in  the  public  example,  in  perverting  those 
powers  to  the  purposes  of  fraud  and  wrong,  which  were  com- 
mitted to  him  as  instruments  of  benefit  to  the  citizens  and  of 
safety  to  their  rights.  If  to  constitute  an  indictable  misde- 
meanor, a  positive  injury  to  an  individual  must  be  stated  and 
proved,  all  those  cases  must  be  blotted  out  of  the  penal  code 
where  attempts  and  conspiracies  have  been  so  prosecuted,  yet 
they  are  numerous  and  authoritative:  3  Bac.  549,  in  noUs,  new 
edition.     The  offense  charged  in  the  second  count,  succinctly 
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stated,  is  this,  that  the  defendant  issued  a  grant  to  Mulhenin 
upon  a  duplicate  warrant,  whidh  had  been  previously  issued  to 
the  heirs  of  E.  Boberts,  the  right  to  which  Mulhenin  claimed, 
under  an  assignment  from  Elijah  Robertson.  In  order  to  fix 
this  as  a  fraudulent  act  upon  the  defendant,  it  is  deemed  neo^ 
essaiy  by  the  drawer  of  the  indictment  to  describe  the  agency 
that  Mulherrin  had  in  the  business;  accordingly  the  count  be- 
gins with  stating  the  steps  taken  by  him  in  order  to  obtain  the 
grant,  pretending  that  Bobertson  had  assigned  the  warrant  to 
him,  although  he  did  not  produce  any  legal  CTidence  to  prove 
either  Bobertson's  title  or  his  assignment;  and  the  offense,  as 
laid,  consists  in  issuing  the  grant  under  all  the  circumstances 
of  the  application  made  by  Bobertson,  and  with  a  full  knowl- 
edge of  them. 

These  are,  therefore,  repeated  in  the  second  branch  of  the 
count,  and  introduced  by  the  participle  ''  knowing/'  which 
necessarily  refers  to  the  whole  of  them,  and  carries  the  sense 
throughout  the  whole  paragraph  which  contains  the  recital  of 
Mulherrin's  acts  or  omissions.  The  sense  of  the  whole  count 
aids  the  construction  and  imless  the  former  is  separated  from 
the  latter  part  of  it,  it  is  understood  upon  reading  thus:  that 
the  defendant  well  knowing  that  the  duplicate  was  illegal,  etc.; 
well  knowing  that  Mulherrin  had  not  produced  to  him  any 
legal  evidence  to  prove  that  E.  Bobertson  was  entitled,  etc.,  or 
to  prove  that  he  had  assigned  it  to  Mulhenin,  fraudulently 
issued  the  grant,  etc. 

The  four  following  objections  to  the  second  count  have  been 
substantially  answered  in  noticing  the  exceptions  to  the  first. 
What  concerns  the  essence  of  the  crime  and  the  gist  of  the 
charge  is  laid  with  certainty  sufficient  to  enable  the  defendant 
to  know  the  offense  wherewith  he  is  charged,  and  to  enable  the 
court  to  discern  upon  the  record  a  crime  punishable  by  law.  In 
misdemeanor,  where  no  particular  technical  phrases  are  appro- 
priated to  describe  the  act,  nice  and  overstrained  exceptions 
have  not  usually  prevailed:  2  &  3  Burr.  Bep.  The  last  reason 
is  founded  upon  the  supposition  that  the  lands  stated  to  be  in- 
cluded within  the  description  of  the  grant  were  not  the  lands 
of  North  Carolina,  but  of  the  United  States,  and  it  is  thence 
concluded  that  the  fraud  is  exclusively  cognizable  in  the  courts 
of  the  United  States.  However  the  fact  may  be,  as  to  the  title 
of  the  lands,  the  defendant  was  a  public  officer  of  the  state  of 
North  Carolina^  and  it  was  by  virtue  of  that  character  alone 
that  he  was  enabled  to  commit  the  offense  chaiged  in  the  in« 
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dictment.  All  his  acts  wore  the  semblance  of  official  duties, 
and  but  for  the  inquiry  now  instituted,  might  still  retain  the 
stamp  of  public  autiienticitj.  By  his  signature  the  faith  of  the 
state  was  pledged  for  the  purity  and  honesty  of  the  documents 
to  which  it  was  annexed,  and  her  character,  honor  and  digiuiy 
required  that  it  should  neyer  be  pledged  in  Tain.  The  security 
of  the  citizens'  rights,  no  less  than  the  reputation  of  the  state, 
was  intimately  connected  with  a  faithful  discharge  of  the  duties 
appertaining  to  an  office  of  such  high  importance;  a  confidence 
commensurate  therewith  was  reposed  in  him;  and  this,  after 
patient  examination,  is  found  by  the  jury  to  have  been  abused 
in  the  particulars  chaiged.  To  the  jurisdiction  of  the  state, 
therefore,  we  think  he  is  strictly  and  properly  amenable. 
Beasons  oyerruled. 


Simpson  v.  Nadeau. 

[OUWMUUKMI  B».  lU.] 

AD1CIBALT7  JumsDlonoN. — ^The  question  of  prise  or  no  piin  Is  exoliuiT»- 
ly  of  admiralty  joiiBcLiction,  even  though  the  venel  captured  was  not 
carried  into  a  port  for  condemnation. 

Tboveb  to  recover  the  value  of  a  brig  and  cargo.  Sometime 
about  the  beginning  of  the  year  1796,  the  schooner  Bellona,  a 
privateer  commissioned  by  the  French  Republic,  cruising  off 
the  island  of  Jamacia,  fell  in  with  the  brig  Sally,  loaded  in  part 
with  sugar  and  coffee,  and  in  part  with  American  produce. 
The  brig  had  no  register  on  board  and  the  privateer  took  her 
on  the  high  seas,  tmder  the  pretense  of  a  prize,  carried  her  into 
the  port  of  St.  Jago,  in  the  Island  of  Cuba,  and  without  any 
regular  form  of  condemnation,  sold  the  brig  and  cargo.  Simp- 
son instituted  the  action  against  Nadeau  upon  the  principle 
that  he  was  the  owner  of  the  brig  and  cargo;  that  he  was  an 
American  citizen,  and  consequenUy  that  the  brig  and  cargo 
were  neutral  property,  not  liable  to  capture.  On  the  trial 
Simpson  proved  a  property  in  the  brig  and  cargo  and  obtained 
a  verdict  for  one  thousand  two  hundred  and  forty-five  pounds 
and  costs,  subject  to  the  opinion  of  the  court,  whether  the 
court  had  jurisdiction  of  the  cause. 

Haywood^  tot  the  plaintiff. 

Jocelyn^  for  the  defendant. 

Matj.,  J.  In  England  there  are  two  admiralty  ooorts  of  civil 
jurisdiction;  the  one  is  called  the  instance  court,  the  other  the 
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prize  court.  In  many  instances  the  courts  of  common  law  have 
jurisdiction  of  trespasses  committed  on  the  high  seas,  as  for  seiz- 
ing, stopping  or  taking  a  ship  on  the  high  sea  not  as  prize.  But 
whenever  the  trespass  complained  of  is  a  taking,  etc.,  on  the 
high  seas  as  prize,  the  courts  of  common  law  have  not  jurisdic- 
tion. The  nature  of  the  question,  not  the  locality,  constitutes 
the  rule  on  which  depends  the  jurisdiction  of  the  courts  of 
common  law.  But  for  the  taking,  etc.,  as  prize,  (of  which  the 
courts  of  common  law  have  not  jurisdiction)  the  prize  courts 
have  sole  and  exclusive  jurisdiction:  Doug.  592.  A  trespass 
for  taking  a  ship,  etc.,  not  as  prize,  is  the  object  of  municipal 
law.  The  prize  court  is  governed  by  rules  and  regulations 
peculiar  to  itself.  In  this  court  generally  disputes  arise  not 
between  citizen  or  subjects  of  the  same,  but  of  different  nations. 
It  is,  therefore,  proper  that  such  disputes  should  be  deter- 
mined by  the  laws  and  usages  of  nations,  and  such  regulations  as 
may  exist  between  the  nations  to  which  the  parties  belong;  so 
that  the  same  rules  of  decision  are  common  to  prize  courts, 
whether  established  in  one  country  or  another.  The  powers  of 
of  the  instance  courts  and  prize  courts  constitute  the  extent  of 
jurisdiction  of  the  courts  of  admiralty  in  the  United  States: 
8  Dallas,  16.  It  appears,  from  the  record  in  this  case,  that  the 
defendant  captured  the  prize  by  virtue  of  a  commission  from 
the  French  Bepublic,  and  in  consequence  of  the  said  brig  being 
without  a  register,  etc.,  the  defendant  sets  up  no  claim  to  the 
brig,  nor  justifies  the  taking  of  her  on  any  other  ground.  Is 
this,  then,  a  question  of  prize  or  no  prize  or  not?  I  think  it  is, 
and  that  this  court  consequently  has  not  jurisdiction,  but  that 
the  court  of  admiralty  has  sole  and  exclusive  jurisdiction  in 
cases  of  this  description. 

It  has  been  urged  for  the  plaintiff  that  this  matter  ought  to 
have  been  pleaded  to  the  jurisdiction  of  the  court,  and  that  the 
not  pleading  it  in  that  form  is  a  waiver  of  it;  but  consent  can- 
not give  original  jurisdiction  to  a  court  which  has  it  not:  2 
Burrow,  746;  2  Wash.  Bep.  215.  It  was  decided  in  the  case  of 
Bow  V.  Hassard,  cited  in  Doug.  581,  that  the  plaintiff  could  not 
recover  in  trespass  for  taking  a  ship  as  prize,  the  plea  of  not 
guilty  being  pleaded.  It  has  also  been  urged  for  the  plaintiff 
that  unless  the  court  will  grant  him  relief  he  will  be  without  a 
remedy,  because  only  the  person  of  the  defendant  is  within  the 
reach  of  the  courts  of  admiralty  and  those  courts  will  not  pro« 
eeed  against  the  person  in  the  first  instance. 

I  think  this  is  a  case  of  prize  or  no  prize,  and  that  the  courts 
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of  admiralty  have  exdnsiYe  juzisdiction  of  it.  I  know  of  no 
authority  "wamuiting  an  exception  from  this  general  role,  in  the 
case  where  the  person  of  the  captor  only,  and  not  the  vessel 
captnredy  is  within  the  jurisdiction  of  the  courts  of  admiralty. 
It  has  likewise  been  urged  for  the  plaintiff  that  as  the  defend- 
ant conyerted  the  brig  to  his  own  use  before  any  adjudication 
took  place  respecting  her  by  a  proper  tribunal,  he  ought  to  be 
considered  a  trespasser  ab  initio.  In  order  to  ascertain  the 
merits  of  that  argument,  we  must  haye  recourse  to  the  partic- 
ular usages  and  regulations  that  may  exist  between  the  coun- 
tries to  which  the  plaintiff  and  defendant  may  belong.  To  go 
in  search  of  these  would  lead  us  out  of  our  course;  they  ex- 
clusiyely  belong  to  the  prize  courts.  If  it  is  said  that  the  brig 
Sally  belonged  to  the  citizen  of  a  neutral  nation,  and  therefore 
could  not  be  the  subject  of  prize,  it  may  be  observed  that  the 
owner  of  a  neutral  dup  may  violate  his  neutrality  by  carrying 
contraband  goods,  by  taking  part  with  one  of  the  belligerent 
powers  improperly,  etc.  Whether  the  being  without  a  register 
etc.,  would  justify  a  capture,  etc.,  is  not,  I  think,  for  this 
court,  but  a  prize  court,  to  determine.  I  am  of  opinion,  there- 
fore, that  however  strongly  the  justice  of  this  case  may  plead 
for  the  plaintiff,  that  this  court  has  not  jurisdiction  of  the  sub- 
ject-matter for  which  this  suit  has  been  brought,  and  that  judg- 
ment should  be  entered  for  the  defendant. 

Johnston,  J.  In  this  case,  in  order  to  decide  whether  the 
plaintiff  has  a  right  to  recover,  it  must  be  inquired  into  whether 
the  vessel  and  cargo  were  prize  or  not;  and  it  stands  admitted 
in  every  case  where  the  question  of  prize  or  no  prize  must  be 
decided,  that  the  courts  of  common  law  have  no  jurisdiction, 
but  that  it  appertains  exclusively  to  the  courts  of  admiralty. 
There  are  cases  where  the  courts  of  common  law  have  taken 
cognizance  of  torts  committed  on  the  high  sea  by  one  British 
subject  on  the  property  of  another,  but  do  not  find  that  in  any 
instance  they  have  sustained  a  suit  by  a  subject  against  a  for- 
eigner acting  under  a  commission  from  his  sovereign. 

MikOAT,  J.  This  case  states  that  the  brig  and  cargo  were 
taken  on  the  high  seas  under  the  pretense  of  a  prize,  by  the 
privateer  Bellona,  commissioned  by  the  Bepublic  of  France,  the 
brig  and  cargo  carried  into  the  Spanish  port  of  St.  Jago,  in  the 
island  of  Cuba,  and  there  sold  without  any  regular  condenma- 
tion;  that  defendant  was  owner  of  the  privateer;  that  the  brig 
had  no  register  on  board.    The  plaintiff,  being  an  American 
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citizen,  claims  sfdd  brig  and  cargo  as  neutral  property,  as  not 
liable  to  captnre.  A  yerdiot  has  been  obtained  in  this  case  in 
the  superior  court  of  law,  for  the  district  of  Newbem,  subject 
to  the  opinion  of  the  court  on  this  question ,  whether  the  court 
has  jurisdiction  of  this  case  ?  To  detemnne  this  question  it 
will  be  necessary  to  inquire  whether  this  brig  and  cargo  were 
taken  on  the  high  seas  as  a  prize,  and  if  so  taken,  whether  she 
was  or  was  not  a  prize. 

The  case  states  that  she  was  taken  by  a  privateer  commissioned 
by  the  Bepublic  of  France,  *'  under  the  pretense  of  a  prize;" 
that  she  had  no  register  on  board.  The  expression,  according 
to  my  understanding,  is  the  same  as  if  the  case  had  stated  she 
was  taken  as  a  prize;  the  caption  was  the  purpose  of  making  a 
prize  of  her  and  caigo;  then  the  other  question  arises,  was  she 
a  prize  or  not?  To  determine  this,  the  court  of  admiralty  has 
the  sole,  undisturbed  and  exclusive  jurisdiction,  which  they 
are  bound  to  determine  agreeably  to  the  law  of  nations:  3 
Black.  108;  69  Doug.  504;  Le  Caux  v.  Eden,  2  Dall.  160;  4 
Term.  Bep.  382;  1  MoL  57;  3  T.  B.  341,  343,  344.  In  oppo- 
sition to  these  authorities  I  find  but  one:  Beakey.  FerreU,  Comb. 
120,  in  which  it  appears  that  on  the  question,  prize  or  not,  the 
courts  of  common  law  and  admiralty  have  a  concurrent  juris- 
diction.  In  1  Show.  6,  this  case  is  also  reported  and  expliuned. 
She  was  seized  by  the  East  India  Company,  and  there  con- 
demned by  their  admiralty.  The  question,  prize  or  no  prize,  to 
be  determined  by  the  law  of  nations,  made  no  part  of  this  ques- 
tion. All  the  other  authorities  that  I  have  been  able  to  exam- 
ine, do  expressly  state  that  the  courts  of  admiralty  have  the 
sole  and  exclusive  jurisdiction  of  determining  prize  or  no  prize. 
It  is  true  that  trespasses  may  be  committed  on  the  high  seas  by 
one  ship  taking  goods  from  another  tortiously,  and  by  varioud 
other  means  of  which  the  courts  of  common  law  have  jurisdic- 
tion. Where  the  admiralty  has  not  original  jurisdiction  of  the 
cause,  the  jurisdiction  of  the  courts  of  common  law  is  not  en- 
tirely taken  away:  3  Blanc.  108;  Comb.  462.  But  in  no  case 
have  they  interfered  where  the  question,  as  in  the  present  case, 
is  prize  or  no  prize.  I  am  of  the  opinion  that  the  superioi 
court  of  law  had  not  jurisdiction. 

Judgment  for  defendant. 

Sae  Jenkmiy.  PMtiiaiu^  1  Am.  Dec  (SH  lor  a  siBiilar  deeUflB. 
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Willumson's  Administrators  v.  Smart. 

f  OdViBBBraB  Bbf.  U6.] 

Law  of  Domicilb  Governs  as  to  Distkibution  of  Personal  Estate. 
'—The  personal  estate  of  an  intestate  whererer  it  may  be,  is  to  lie  dia- 
tributed  according  to  the  laws  of  the  countiy  where  the  intestate  wbb  a 
resident,  or  in  other  words,  where  he  was  a  citizen  or  subject  at  the 
time  of  hia  death;  therefore,  slaves  in  Virginia  which  belonged  to  the 
estate  of  an  intestate  who  was  a  citizen  and  inhabitant  of  this  state, 
must  be  distributed  according  to  the  laws  of  the  state  wherein  he  had 
his  domicile,  slaves  being  here  regarded  as  personal  property. 

AonoM  of  trover  to  recover  the  value  of  several  slaves;  the 
facts  of  the  case  appear  from  the  opinions. 

Hall,  J.  In  this  case  both  of  the  plaintiffs  and  defendants 
claim  the  negroes  for  which  this  action  is  brought,  under  Wil« 
liam  Williamson,  one  of  the  legatees  of  Thomas  Davis.  The 
special  verdict  states  that  William  Williamson  removed  himself 
to  and  became  a  citizen  of  this  state,  where  he  lived  to  the  time 
of  his  death.  It  is  admitted  that  at  the  time  of  his  death,  hy 
the  laws  of  Virginia,  negro  property  was  made  to  descend  lilos 
land  to  the  heirs  at  law,  he  making  on  that  account  some  pecun- 
iary satisfaction  to  the  next  of  kin;  and  that  at  that  time,  by  the 
laws  of  this  state,  property  of  that  description  was  made  dis- 
tributable equally  amongst  all  the  children  of  an  intestate. 
The  question  is,  whether  the  negroes  for  which  this  suit  is 
brought  shall  be  disposed  of  agreeably  to  the  laws  of  Virginia 
(they  having  been  in  Virginia  at  the  time  of  the  death  of  Wil« 
liam  Williamson,  their  owner),  or  by  the  laws  of  this  state, 
where  William  Williamson  was  a  resident  at  the  time  of  his 
death.  I  take  the  rule  of  law  in  such  case  to  be  this:  that  the 
personal  estate  of  the  intestate  is  distributable  according  to  the 
laws  of  the  country  where  the  intestate  was  a  resident,  or  in 
other  words,  where  he  was  a  citizen  or  subject  at  the  time  of  hia 
death:  Ambler  25,  415;  2  Vesey,  35.  Although  by  the  laws  of 
Virginia,  negroes  are  made  to  descend  like  land  to  the  heir  at 
law,  in  many  other  respects  they  are  considered  to  be  personal 
estate;  and  indeed  our  law  would  view  them  as  personal  estate, 
when  any  case  like  the  present  would  occur  notwithstanding  the 
laws  of  Virginia  would  ever  view  them  in  all  respects  as  real 
property,  I  cannot  think  the  decree  made  by  the  court  of 
Amelia  strengthens  the  defendant's  title  becau36  the  plaintiffii 
were  not  parties  to  it — ^had  they  been  parties  to  it,  and  the 
grounds  on  which  the  present  pretensions  rest  been  made  known 
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to  that  eourt,  I  presume  their  decree  would  have  been  different. 
I  think  that  all  the  children  of  William  Williamson  are  equallj 
entitled  to  the  proi)erty  in  dispute  among  whom  the  plaintiff 
will  be  compellable  to  make  distribution  after  debts  are  paid, 
etc  9  and  that  judgment  should  be  entered  for  the  plaintiff. 

Tatlob,  J.  The  material  facts  of  this  case  are,  that  Thomas 
Dayis,  by  his  will,  which  was  admitted  to  probate  in  the  year 
1722,  bequeathed  a  female  slave,  of  the  name  of  Sarah,  to  his 
daughter,  Frances  Williamson,  during  her  life;  and  after  her 
decease,  the  wench  and  her  increase  to  be  equally  divided 
among  the  children  of  Frances.  Frances  had  six  children, 
one  of  whom,  William,  removed  into  this  state,  and  died  in 
1768,  leaving  a  widow  and  nine  children;  George  being  his 
eldest  son.  Afterward,  in  the  beginning  of  the  year  1769, 
Frances  died;  upon  which  the  issue  of  Sarah  were  divided 
under  the  authority  of  a  court  of  chanceiy  in  Virginia.  A 
sixth  part  was  allotted  to  George  as  the  heir  at  law  of  William 
— ^this  was  received  by  his  guardian,  and  afterward,  upon  his 
arriving  at  full  age,  brought  into  this  state  by  himself;  until 
which  time  all  the  negroes  descended  from  Sarah  have  re« 
mained  constantly  in  Virginia.  George  died  in  the  year  1780, 
leaving  a  widow  and  child,  who  possessed  themselves  of  the 
negroes,  which  they  have  retained  ever  since.  The  widow  of 
William  administered  upon  her  husband's  estate,  and  afterward 
intermarried  with  Peter  Cox,  who,  together  with  his  wife,  hath 
brought  the  present  suit  to  recover  the  negroes  as  of  the  goods 
and  chattels  of  William;  having  previously  demanded  them  of 
the  defendants,  one  of  whom  defends  as  administrator  in  right 
of  his  wife,  to  George  Williamson,  and  the  other  as  guardian 
to  George's  child. 

From  these  facts  two  questions  arise:  one  is,  whether  the 
division  made  in  Virginia  ought  not,  as  far  as  it  respected  the 
share  claimed  through  William,  to  have  been  according  to  the 
laws  of  this  state,  whereof  William,  before  and  at  the  time  of 
his  death,  was  a  citizen  and  inhabitant?  The  other  is,  whether 
upon  the  supposition  that  the  division  was  improperly  made, 
the  decree  directing  it  is  not  conclusive,  as  the  sentence  of  a 
court  of  competent  jurisdiction. 

As  to  the  first,  I  consider  it  perfectly  dear  and  well  settled, 
that  although  the  descent  of  lands  is  to  be  regulated  according 
to  the  law  of  the  countiy  wherein  they  are  situated,  yet  the 
succession  and  distribution  of  movable  property  is  to  be 
guided  by  the  law  of  the  country  where  the  owner  has  his 
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domicile.  This  is  a  principle  of  tlie  law  of  nationB,  which  haih 
been  recognised  and  sanctioned  bj  a  TBxieiy  of  adjndicafioiiB: 
2  Yesey,  85;  Ambler,  25;  4  T.  B.  184,  etc.;  Bl.  131;  437,  691; 
lid.  Eames,  274;  Yattel,  b.  2,  c.  7,  s.  85;  c.  8,  s.  109, 110.  I 
can  entertain  no  doubt  that  these  authorities  must  be  appioyod 
and  acted  on,  by  the  courts  of  this  state,  upon  an  application 
to  distribute  the  effects  of  a  foreigner,  if  made  within  due 
time;  and  that  they  would  receive  evidence  of  the  law  accord* 
ing  to  which  the  distribution  was  sought.  I  do  not  indeed 
recollect  any  decision  upon  this  point  in  our  own  courts,  bat 
my  opinion  is  founded  no  less  upon  the  weight  and  number  of 
the  cases  than  upon  the  intrinsic  justice  of  the  principle  which 
pervades  them.  It  seems  also  to  acquire  strength  in  its  appli- 
cation to  the  United  States  from  the  nature  of  their  political 
relations,  which  are  calculated  equally  to  cherish  a  spirit  of 
friendly  intercourse  amongst  their  respective  citizens,  and  to 
promote  in  each  state  a  respectful  deference  to  the  laws  of  alL 

The  court  of  Virginia  would,  without  doubt,  have  given 
effect  to  the  claims  of  the  other  parties  concerned,  unless  there 
be  some  law  of  that  state  expressly  to  prevent  it.  The  exist- 
ence of  such  a  law,  however,  cannot  well  be  imagined,  because 
there  can  be  no  reason  wherefore  that  state  should  be  con- 
cerned about  the  manner  in  which  strangers  hold  that  sort  of 
property,  which  they  may  freely  carry  away  vrith  them.  All 
that,  as  a  state,  they  can  be  interested  in  ascertaining  is, 
whether  the  party  asserting  a  claim  has  really  a  right,  accord- 
ing to  the  laws  of  his  own  country;  and  whether  those  laws 
vest  a  chattel  in  one  person  or  direct  its  division  among 
twenty,  they  equally  merit  respect  and  observance.  Therefore, 
if  in  the  state  of  Virginia  this  property  is  clothed  with  some 
of  the  qualities  of  real  estate— -if  like  that  it  is  made  descendi- 
ble to  the  heirs  at  law,  and  exempted  from  the  payment  of 
debts  where  there  are  sufficient  assets  vrithout  it,  so  far  as  its 
nature  is  changed;  but  in  all  other  respects  it  remains,  and 
must  be  considered  as  chattel  property;  and  the  local  polioy 
which  hath  thus  distinguished  it,  must  necessarily  confine  the 
operation  of  the  laws  respecting  it  to  the  citizens  and  inhab- 
itants of  that  state.  This  must  be  understood,  however,  in 
relation  to  the  laws  ascertaining  the  right,  and  not  those  pre- 
scribing the  remedy.  The  latter  must,  from  their  nature,  bind 
equally  strangers  and  citizens. 

Slaves  being  then  chattel  property,  notwithstanding  incidents 
annexed  to  it  applicable  only  to  the  citizens  of  that  state,  there  is 
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a  conflict  of  laws  in  the  two  states  relative  to  them ;  and  in  every 
tsuch  case  the  laws  of  the  country  where  the  owner  resides  must 
prevail.  2.  The  order  made  by  the  court  of  chancery  in  Yir- 
^nia,  relative  to  this  division^  cannot  be  conclusive  as  to  the 
title  of  the  negroes  in  question.  Of  the  persons  claiming  a  right 
under  William,  Ckorge  alone  was  party  to  the  suit  in  which  it 
was  pronounced.  The  other  children,  and  the  widow  of  Wil« 
liam,  were  neither  parties  nor  privies,  nor  was  there  any  per- 
son before  the  court  interested  to  protect  their  rights,  or  even 
to  disclose  ihem.  Had  the  distribution  been  amongst  all, 
Oeorge's  share  would  have  been  so  much  the  less;  and  there- 
fore he  was  interested  to  keep  their  pretensions  out  of  view.  Be- 
sides the  points  now  in  contest  were  not  decided  upon  the 
former  occasion.  The  only  question  then  was,  whether  the 
properfy  should  be  divided  into  six  equal  shares,  in  which  no 
doubt  all  the  parties  concurred;  the  question  now  is,  whether 
the  widow  and  children  shall  share  with  Oeorge  the  sixth  part 
he  received.  The  present  plaintiffs,  therefore,  and  those  for 
whom  they  claim,  have  never  been  heard,  their  rights  have 
never  been  asserted;  and  under  such  circumstances,  it  is  con- 
traxy  to  natural  justice,  and  to  the  law  both  of  Virginia  and 
this  state,  that  they  should  be  concluded  by  the  decree.  My 
opinion  is  consequently  in  favor  of  the  plaintiffs, 

JoHHSTOv,  J.  Judge  Taylor  having  fully  explained  the  princi* 
pies  on  which  I  found  my  decision,  it  is  unneoessazy  to  zepesft 
them.    I  concur  fully  with  him. 

Maoat,  J.  It  is  sufficient  for  the  determination  of  this  cause, 
that  in  Virginia,  negro  slaves  are  considered  as  chattel  properly. 
Immovable  property  follows  the  disposition  of  that  state 
wherein  it  is  situated;  but  the  succession  and  disposition  of 
movable  property  is  not  regulated  by  the  laws  of  the  oountiy 
where  it  is  locally  situated,  but  by  that  of  the  owner^s  paMa  oi 
domicile:  Hunier  v.  PoUa,  4  T.  B.  184. 

Judgment  for  pTaiutiflk 
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E^KNON  i;.  D1GKIN& 
lOamwaammam  Bxr.  asTJ 

BVLB  AS  TO  Calculation  of  Iktebbst.— In  equity,  as  a  general  nile^ 
interest  npon  intereet  is  never  allowed.  However,  when  the  snm  ia  ascer- 
tained, and  the  annnal  payment  of  it  forma  part  of  the  contract,  where 
it  ia  so  specific  that  an  action  of  deht  may  be  anstained,  and  interest 
recovered  by  way  of  damages  for  the  detention,  and  particularly  >rhere 
the  payment  of  the  principal  sum  ia  postponed  to  a  very  distant  period, 
upon  Uke  faith  of  the  regular  and  punctual  dischaige  of  the  inteiest. 
interest  upon  interest  ought  to  be  allowed. 

Bill  in  equity,  praying  relief  based  on  the  following  factsr 
The  bill  stated  that  tiie  complainant,  on  the  fifteenth  of  Sep- 
tember,  1771,  contracted  with  the  defendant  for  the  purchase 
of  several  tracts  of  land,  and  that  the  intention  and  under- 
standing of  the  parties  was  that  one  thousand  pounds  Virginia 
money  was  to  be  the  price  of  the  land,  to  bear  interest  from 
the  first  of  December,  1771;  that  there  was  to  be  a  credit  of 
fifteen  years  for  payment  of  the  principal,  but  the  interest  com- 
puted at  six  per  cent,  was  to  be  paid  annually;  and  if,  at  any 
time  the  complainant  should  pay  a  larger  sum  than  the  interest 
due,  the  excess  should  be  applied  to  the  extinguishment  of  the 
principal.  The  complainant  gave  his  bond  in  the  penalty  of 
two  thousand  pounds  Virginia  money,  with  one  Lewis  as  secur- 
ity, to  which  was  annexed  the  following  condition:  "  The  con- 
dition of  the  above  obligation  is  such,  that  if  the  above  bound 
Charles  Kennon  and  Howell  Lewis  do  and  shall  well  and  truly 
pay  unto  the  said  Robert  Dickins  the  just  sum  of  sixty  pounds 
current  money  of  Virginia,  annually,  for  the  term  of  fifteen 
years,  on  or  before  the  fifth  day  of  December  in  every  year, 
and  after  the  expiration  of  the  term  of  fifteen  years,  viz. :  on  or 
before  the  fifth  day  of  October,  1786,  the  further  sum  of  one 
thousand  pounds,  current  money  as  aforesaid,  then  the  above 
obligation  to  be  void,  etc.  Memorandum,  that  if  any  part  of 
the  vnthin  principal  shall  be  paid  before  the  expiration  of  fifteen 
years,  in  that  case,  the  part  paid  carries  interest  no  longer  than 
to  the  time  the  same  was  paid." 

The  bill  then  stated  that  on  the  tenth  of  December,  1771,  the 
complainant  paid  the  sum  of  one  hundred  and  eighty-four 
pounds  six  shillings  and  six  pence,  which,  after  deducting  the 
interest  for  the  ten  days  due,  left  a  balance  of  one  hundred  and 
eighty-one  pounds  eleven  shillings  and  three  pence,  that  ought 
to  haye  been  applied  to  the  discharge  of  the  principal,  and  thai 
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afterward  yarious  other  payments  were  made,  and  which,  if 
properly  applied,  discharged  the  whole  of  the  debt. 

Notwithstanding  an  execution  had  issued  for  the  sum  of  one 
hundred  and  fifty  pounds,  by  reason  of  the  defendant's  charg- 
ing interest  on  the  sixty  pounds  payable  annually,  which,  being 
itself  the  interest  of  the  thousand  pounds,  ought  not  to  be  as 
interest.  The  complainant  alleged  that  this  is  usurious,  and  di- 
rectly against  the  intention  of  the  parties,  as  well  as  the  memo- 
randum annexed  to  the  bond.  The  answer  of  defendant 
alleged  that  he  intended  the  price  of  the  land  to  be  nineteen 
hundred  pounds  Tirginia  money,  payable  in  fifteen  annual  in- 
stallments, at  sixty  pounds  each,  and  the  last  payment  to  be 
one  thousand  pounds;  and  he  understood,  if  default  was  made 
in  the  payment  of  any  of  the  installments,  that  they  should  bear 
interest  from  the  time  they  respectiyely  became  due.  This  was 
eyidenced  by  the  condition  of  the  bond,  the  payments  being 
arranged  at  different  and  distant  days.  The  intention  of  annex- 
ing the  memorandum  to  the  bond  was  that  if  the  complainant 
should  pay  any  part  of  the  money  before  it  was  due,  that  such 
payment  should  bear  interest  until  the  next  day  of  payment. 
He  admitted  the  payment  on  the  tenth  of  December,  1771,  but 
at  the  first  installment  of  sixty  pounds,  as  well  as  the  ten  days' 
interest,  was  then  due.  He  likewise  admitted  the  other  pay- 
ments charged  in  the  bill,  but  claimed  that  their  application, 
according  to  the  true  intent  of  the  contract,  left  a  balance  du« 
of  one  hundred  and  fourteen  pounds  and  ten  pence,  for  which 
he  had  taken  out  execution. 

By  Court,  Johnson,  Maoat  and  Tatlob,  JJ.  According  to 
the  complainant's  allegation,  the  parties  understood  the  pur- 
chase-money to  be  one  thousand  pounds  Virginia  currency,  to 
bear  interest  at  six  per  cent.,  payable  annually,  with  a  credit  of 
fifteen  years  for  the  payment  of  the  principal  sum.  On  the 
other  hand,  it  is  affirmed  by  the  defendant  that  the  price  of 
the  land,  as  intended  and  understood  by  him,  was  nineteen 
hundred  pounds  Virginia  currency,  payable  by  installments, 
according  to  the  terms  of  the  bond;  the  condition  of  which,  as 
far  as  it  has  any  weight  in  explaining  the  original  transaction, 
gives  countenance  to  this  statement.  If  it  be  adopted  as  the 
ground  on  which  the  case  is  to  be  decided,  no  doubt  can  be  en- 
tertaiued  that  the  installments  bear  interest  from  the  time  they 
respectiyely  became  due;  for  being  principal  debts,  and  secured 
by  specialty,  such  a  consequence  follows  of  course.  But  even 
if  the  complainant's  statement  were  assumed  as  a  true  repre* 
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BontBtiaa  of  the  oontcaci,  and  these  mstaUmantsof  axtj  pounds 
considered  the  inievest  of  the  principal  pnzchafle-monejy  still 
the  a«thoritieB  eited  go  a  great  length  toward  showing  thai  a 
court  of  eqin^  might  jtnitly  sanction  the  recoTezy  of  interest 
upon  a  failure  in  paym  w.t  according  to  the  agreement  of  ihs 
parties.  As  a  general  rale,  interest  upon  interest  is  not  allow^- 
able.  But  when  the  sum  is  ascertained^  and  the  annual  pay- 
ment of  it  forms  a  part  of  the  contract;  where  it  is  so  speoifio 
that  an  action  of  debt  may  be  sustained,  and  interest  recoTered 
by  way  of  dacyges  for  the  detention;  and  partionlarly  where 
the  payment  of  ^  principal  sum  is  postponed  to  a  Toy  distant 
period,  upoo  the  fsith  of  a  regular  and  punctual  dischaige  ci 
the  interest^  it  ought  in  justice  to  be  allowed.  To  such  a  case, 
the  principle  upon  whudi  interest  is  generally  allowed  seems  to 
i^ly  with  staet  proprietyy  Tis:  to  supply  the  place  of  prooqpt 
psymenty  and  indemnify  the  cMcBtor  for  hialcnbearBooai 
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Statu  v.  Pitiian. 

FOWEB  OF  STATI  to  PUNISH  OfFBNBBS  AOAIH8T  UnITBD  STATBS  LAW.^ 

An  IndidiiieiitliM  under  astataie  of  thestatefarntterioguid  pnhlufaiBg 
oounteifated  bills  of  the  brauoh  iMuik  of  the  United  Statest  notwith- 
standing the  Bame  offense  is  punishable  hy  the  laws  of  the  federal  gov^ 
eniment. 


Hllljiu'l  1 


for  passing  counterfeit  bank-bills  of  the  bnmdi 
bank  of  the  United  States  at  Charleston.  The  defendant  had 
been  oommitted  to  prison,  but  was  now  brought  before  the 
coort  on  a  writ  of  habeas  corptiSg  and  his  discharge  moi^  for, 
upon  the  ground  that  the  oflfense  specified  in  the  waxrant  of 
commitment  was  not  sufficient  to  authorize  his  detention. 

Brevard  and  Brovm^  for  the  prisoner,  contended  that  the  of- 
fense charged  was  one  against  the  laws  of  the  United  States,  OTer 
which  the  national  tribunals  had  exclusive  juiisdiction;  that  if 
the  court  should  not  be  of  this  opinion,  yet  the  offense  was  not 
punishable  by  the  act  of  1786,  7  P.  L.  146, 147,  of  this  state, 
which  declares  that  "  to  pass  fraudulently  any  forged  or  coun* 
terfeit  writing  obligatory,  or  promissory  note  for  payment  of 
money,  etc.,  with  an  intention  to  defraud  any  person,  shall  ren- 
der the  person  who  shall  commit  such  fact,  guilty,"  etc.;  that 
the  word  ''person"  could  not  be  construed  to  apply  to  the 
president,  directors  and  company  of  the  bank  whose  bills  have 
been  counterfeited.  In  the  English  statute,  2  Geo.  11,  c.  25, 
the  words  ''person  or  persons''  are  used,  yet  it  was  doubted 
whether  this  general  expression  would  bring  the  uttering  of 
counterfeit  biUs  of  the  corporation  of  the  bank  of  England 
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within  the  statute,  and  81  Qeo.  11,  c.  22,  and  18  Geo.  m,  c.  18, 
were  passed  to  remoTe  all  doabt:  Palmer^a  coBe^  Leach  C.  Tu 
866;  Miotea  case,  Id.  176. 

James,  for  the  state. 

By  Court,  Johnson,  J.  The  national  government  may  pass 
such  laws  as  may  be  proper  and  necessary  to  avoid  the  mischief  a 
arising  from  the  counterfeiting,  and  passing  as  true,  the  forged 
bills  of  credit  of  the  bank  of  the  nation;  but  it  cannot  be  main- 
tained that  the  several  state  governments  may  not  also  pass 
such  laws  as  they  shall  deem  necessary  to  the  welfare  of  their 
internal  concerns,  in  relation  to  the  same  subject.  The  power 
and  authority  which  may  be  used  and  exercised  by  each  in  this 
behalf,  is  by  no  means  incompatible,  but  perfectly  reconcilable 
and  consistent.  Ab  to  the  other  objection  to  the  detention  of 
the  prisoner,  predicated  on  a  strict  construction  of  our  act  of 
assembly  against  the  offense  of  forgery,  etc.,  I  am  of  opinion  it 
cannot  prevail.  I  see  no  necessity  for  construing  the  words  of 
the  act,  **  with  an  intention  to  defraud,"  as  having  reference  to 
the  person  or  persons  whose  name  in  the  counterfeit  bill  has 
been  forged,  but  on  the  contrary,  I  think  they  ought  to  be  con- 
strued with  reference  to  the  person  or  persons  to  whom  the 
false  bills  have  been  passed,  where  the  charge  is,  as  in  this  case, 
for  uttering,  and  not  for  forgery. 

Objections  overruled,  and  motion  for  prisoner's  discharge 
refused. 


In  1  Bishop  Cr.  L.,  sec.  178^  referring  to  this  and  other  cases,  the  anthor 
there  states  tiie  law:  "  There  are  we  have  seen,  wrongful  acts  of  a  natore 
to  violate  duties  both  to  the  United  States  and  a  particular  state.  And 
some  of  these  acts  are  declared  crimes  by  the  positive  laws  of  each.  It  is 
probably  the  doctrine  of  the  courts,  though  not  free  from  doubt  in  principle, 
that  whenever  congress  has  the  constitutional  power  to  render  a  thing  pun- 
ishable as  a  crime  against  the  United  States,  she  can  make  this  legislation 
exclusiye  of  state  law.  But,  however  this  may  be,  if  the  national  statute 
neither  in  terms  nor  by  necessary  implication  excludes  the  state  law,  the 
latter  is  not  superseded." 


Nelson  v.  Emerson. 

[1  BaxTABD.  48.] 

Gsnebai^Vebdict  where  there  are  Good  and  Bad  Couirrs.— Where 

a  declaration  contains  several  counts,  a  general  verdict  may  be  referred 

to  such  of  them  as  will  sustain  the  action;  and  if  one  or  more  of  the 

j  counts  be  good,  judgment  will  not  be  arrested  although  the  declaration 

contains  one  which  is  bad. 
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MonoN  m  arrest  of  judgment.  The  declaration  in  an  action 
of  slander  contained  the  three  following  counts:  1.  For  calling 
the  plaintiff  a  hog-thief,  and  saying  that  he  was  forsworn;  2. 
For  calling  him  a  damned  hog-thief;  8.  For  saying  to  him  these 
words:  "  You  are  a  damned  forsworn  rascal,"  with  an  innuendo 
that  the  plaintiff  had  been  guilty  of  willful  and  corrupt  perjury. 
Verdict  was  rendered  for  the  plaintiff  generally  on  all  the  counts, 
and  one  hundred  and  fifty  dollars  assessed  as  entire  damages. 

A  motion  in  arrest  of  judgment  was  then  made,  on  the  grounds, 
that  the  words  contained  in  the  third  count  were  not  actionable 
in  themselyes;  that  no  colloquium  relatiTC  to  a  judicial  proceed- 
ing had  been  laid,  to  show  that  the  words  would  bear  the  mean^ 
ing  impated  to  them  by  the  innuendo;  and  that  Terdiot  had 
been  given  generally  and  entire  damages  assessed  on  the  three 
counts,  of  which  one  was  bad. 

Blanding,  in  support  of  the  motion. 

Falconer,  contra. 

Trezevant,  J.  In  this  action  it  appears  that  the  plaintiff  hat 
declared  in  one  count  upon  words  that  are  actionable,  and  in 
the  other  coimt  upon  words  that  are  not  actionable;  and  the 
jury  have  given  a  general  verdict  for  the  plaintiff  upon  both 
counts,  or,  at  least,  without  specifying  on  which  count  the  ver- 
dict was  given.  It  also  appears  that  no  special  damage  was 
laid  in,  nor  proved,  to  maintain  the  count  that  contained  the 
words  which  are  not  actionable.  Whatever  may  be  the  law, 
according  to  the  English  cases,  in  such  a  case  as  this,  I  consider 
myself  bound  by  the  decision  made  by  a  full  bench  in  Charleston, 
in  1798,  in  the  case  of  Neal  v.  Lewis,  2  Bay,  204  (1  Am.  Deo. 
640.)  In  that  case  the  words  charged  in  one  count  were  not 
actionable,  and  the  jury  gave  a  general  verdict  for  the  plaintiff; 
the  defendant's  counsel  moved  in  arrest  of  judgment,  because 
it  could  not  be  known  upon  which  count  the  verdict  was  given 
and  if  given  upon  that  which  charged  the  defendant  with  words 
that  were  not  actionable,  the  judgment  ought  to  be  arrested, 
because  no  special  damage  was  charged  in  the  declaration  to 
have  arisen  from  those  words,'  nor  was  there  any  proof  at  the 
trial,  of  any  damage  sustained  in  consequence  of  speaking  those 
words;  but  the  court  overruled  the  motion.  I  am,  therefore, 
of  opinion  in  this  case,  that  the  motion  in  arrest  of  judgment 
should  be  overruled. 

Bat,  J.  I  agree  with  my  brother  Tbezkvant  in  his  opinion. 

Johnson,  J.  In  this  case  I  feel  myself  precluded  from  a  gen< 
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«ral  -view  of  the  Bobjeot,  by  the  deoiBioii  in  the  case  of  Neal  y. 
Leuria,  in  Obarlesiony  in  which  it  was  expreBsly  decided,  thai 
on  a  general  Teidict  in  Blander  the  plaintiff  shall  haye  judgment » 
although  one  count  was  avowedly  bad;  and  the  case  of  Onslow 
T.  Eome,  8  Wils.  177,  declared  not  to  be  law. 

GBZuxBy  J.  There  are  two  or  three  counts  in  the  declaration, 
some  of  which  are  actionable,  and  some  not;  the  yerdict  of  the 
jury  is  a  general  one,  without  discriminating  on  which  count 
they  found.  The  case  of  Neal  y.  Lewis,  argued  some  time  Bgo 
in  Charleston,  has  settled  this  point.  The  court  there  ref  aaed 
to  arrest  the  judgment  on  the  grounds  here  stated.  I,  there- 
fore, consider  myself  bound  by  that  decision. 

Bbbtabi),  J.,  haying  been  of  counsel  for  the  defendant,  ex- 
pressed no  opinion. 
Motion  refused. 


Bee  HopkkM  y.  Beedk,  amtet  191,  where  a  different  mle^  and  one  which  Is 
geMfsUy  held,  was  laid  down  in  New  Yoik. 


Mabsh  v.  Mnnu 

[1  Bbstisd,  ISA.] 

Obuoation  of  Iksubed  to  Commukicate  Facts.— The  insored  is  not 
boond  to  anticipate  a  capture  and  condemnation  in  yiolation  of  the  law 
of  nations,  and  is  under  no  obligation  to  communicate  fsictB  and  car* 
eomstanees  from  wliich  saoh  capture  and  condenmation  might  be  ap» 
prehended,  unless  they  are  such  as  to  create  eo  generd  an  impression 
of  danger  as  must  enhance  the  premiom  of  insurance;  but  a  knowl- 
edge of  facts  and  circumstances  of  the  latter  description  Ib  not  to  be 
presumed  against  the  insured;  and  although  he  may  be  aware  thai 
certain  circumstances  may  become  ground  of  condemnation,  in  viola- 
tion of  the  htw  of  nations,  there  is  no  implied  warranty  that  they  do 
not  exist  in  relation  to  the  property  insured. 

Action  upon  a  policy  of  insurance.  The  facts  were  as  fol- 
loyirs:  The  brig  Hannah  had  sailed  from  Newborn,  North 
Carolina,  in  January,  1797,  for  Ouracoa  and  Jamaica,  but  meet- 
ing with  damage  at  sea  put  into  Aux  Cayes,  yrithout  going  to 
Jamaica,  after  haying  sold  her  cargo  at  Ouracoa.  At  Aux  Cayes, 
one  Hall,  the  plaintiff's  agent,  shipped  certain  wines  on  board, 
to  be  carried  to  Newbem  on  the  homeward  yoyage,  gaye  notice 
to  the  plaintiffs  and  through  them  effected  the  policy  of  insur- 
ance in  question  upon  the  cargo.   After  sailing  from  Aux  Cayes 
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the  yessel  was  captured  by  a  French  priyateer  and  condemned 
by  a  French  court  of  admiralty. 

It  appeared  that  on  the  fifth  of  Febmaiyy  1797,  the  French 
authoritieB  in  the  West  Indies  published  a  prodamatioUy  sub- 
jecting to  capture  and  condemnation  all  yessels  belonging  to 
neutral  powers  destined  to  the  windward  or  leeward  islands,  in 
the  possession  of  the  British,  or  emigrant  and  all  vessels 
cleared  for  the  West  Indies  generally;  and  by  a  preyious  proc- 
lamation, of  Noyember,  1796,  had  prohibited  all  American 
yessels  from  entering  any  British  port  in  the  West  Indies.  The 
policy  in  question  was  dated  in  May,  1797.  The  grounds  of 
condemnation  alleged  in  the  sentence  against  the  Hannah  were, 
that  she  was  destined  for  a  British  port,  and  that  she  had  articles 
on  board  suitable  for  exchange  with  the  British,  and  that  they 
were  intended  for  the  British.  It  did  not  appear  that  Hall 
who  negotiated  the  policy,  knew  that  the  yessel  was  destined 
to  a  British  port;  nor  did  it  appear  that  the  underwriters  were 
fully  acquainted  with  the  nature  and  extent  of  French  ordinances 
respecting  American  yessels. 

The  defense  set  up  was,  concealment  of  material  circumstan- 
ces relating  to  the  yessel  insured;  that  Hall,  being  a  resident 
of  the  West  Indies,  knew  of  the  proclamations  of  1796  and  1797, 
and  is  presumed  to  haye  known  the  destination  of  the  yessel  on 
her  outward  yoyage,  which  he  should  have  disclosed  to  the 
underwriters.  Defendants  also  relied  upon  the  following  cir- 
cumstances: that  on  the  fifth  February,  1798,  plaintifis  had  as- 
signed the  policy  to  Thayer  &  Btnrgis,  who  assigned  it  to  one 
Bussell  on  the  twenty-third  February,  1798;  and  offered  evidence 
that  Bussell  had  relinquished  his  claim  to  the  policy,  and  urged 
that  Thayer  &  Sturgis  were  the  real  plaintifis  in  interest.  They 
then  produced  a  bill  of  exchange  indorsed  by  Thayer  &  Sturgis, 
which  had  been  protested  for  non-payment,  and  claimed  that 
this  bill  should  be  receiyed  as  a  set-off  against  the  plaintiffs' 
recoyeiy. 

To  rebut  this  eyidence,  plaintiffs  were  allowed  to  offer  testi- 
mony to  show  that  at  the  time  the  action  was  commenced  the 
polioy  was  not  the  property  of  Thayer  &  Sturgis  but  of  William 
and  James  Thayer. 

The  jury  diaillowed  the  discount  and  gaye  a  verdict  for  the 
nlaintifGi. 

The  defendants  moved  for  a  new  trial  on  the  ground  that  the 
yerdict  was  against  evidence,  and  that  the  evidence  in  xebottai 
was  inadmissible. 
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Ford,  Cheves,  and  Desaussure,  for  the  defendanta  The 
plainUfb'  agent  knew  of  the  destination  of  the  vessel;  it  was  hia 
duty  to  know  and  it  is  to  be  presumed  that  he  did.  Bepresen- 
tations  should  be  full  and  true,  otherwise  it  will  be  deemed  a 
fraudulent  concealment  and  vitiate  the  policy:  Park,  178, 184, 
208.  Doubtful  circumstances  ought  to  be  disclosed:  3  Burr. 
1909;  Park,  179;  The  Genoa  case,  1  Bl.  B.  463;  Park,  208.  The 
plaintiffs  are  liable  for  the  acts  of  the  agent  as  well  those  of 
omission  as  of  commission:  1  Tr.  16.  The  verdict  admitted  to 
prove  that  the  Thayers  alone  were  owners  of  the  policy  was  not 
evidence,  it  not  being  between  the  same  parties  or  privies:  BulL 
N.  P.  208.  Moreover  the  names  of  Thayer  &  Stui^  appear  in- 
dorsed on  the  policy  and  they  should  not  be  permitted  to  in- 
validate their  own  assignment:  1  Tr.  800. 

Dayton  and  Simons,  for  the  plaintiffs.  The  evidence  as  to 
Hall's  knowledge  of  the  destination  of  the  vessel  has  been  sub- 
mitted to  the  jury  who  have  found  against  it.  The  doctrine  of 
concealment  proceeds  on  the  knowledge  of  the  party  insured: 
Park,  230;  March  v.  Pigot,  6  Burr.  2802;  Park,  229.  They 
contended  that  the  evidence  was  given  not  to  impeach  the  in- 
strument but  to  show  who  was  the  owner;  that  Sturgis'  testi* 
mony  relative  to  the  assignment  was  proper,  as  it  opezated 
against  any  interest  he  may  have  had. 

Bbevabd,  J.  Two  questions  have  been  made  and  argued, 
and  are  submitted  for  the  decision  of  this  court:  1.  Whether 
the  plaintiffs  are  entitled  to  recover;  2.  Whether  the  disoount 
set  up  ought  not  to  have  been  allowed. 

With  respect  to  the  first  point,  from  the  information  I  have 
been  able  to  collect  from  the  arguments,  and  the  statements  of 
the  judges  who  preside"!!  at  the  trial,  as  to  the  evidence,  and 
from  the  best  judgment  I  have  been  able  to  form  thereon,  I  am 
of  opinion  that  the  plaintiffs  are  entitled  to  recover.  No  proof 
seems  to  have  been  brought  home  to  the  jury  to  persuade  them 
that  Hall,  the  agent,  was  acquainted  with  any  circumstanoes  at 
the  time  when  he  procured  the  policy  to  be  underwritten,  which, 
in  the  then  state  of  things,  it  was  incumbent  on  him  to  disclose. 
It  could  not  have  been  foreseen,  nor  could  he  reasonable  pre- 
sume, that  the  vessel  in  question  would  be  captured,  and  con* 
demned  by  the  French,  contrazy  to  the  law  of  nations,  and  con- 
trary even  to  the  regulation  of  the  French  themselves;  for  the 
condemnation  does  not  appear  to  be  warranted  by  either  of  the 
French  proclamations  cited  in  the  argument.    If  this  poliqr  ia 
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avoidable,  it  muai  be  on  the  ground  of  concealment,  for  it  doea 
not  appear  that  there  was  any  pomtiTe  misrepresentation.  It 
has  been  contended  that  the  state  of  things  in  the  West  Indies, 
where  Hall  was,  was  critical  and  doubtful,  and  such  as  must 
have  inspired  him  with  apprehensions  respecting  the  risk  of  the 
vessel  on  her  homeward  passage,  which  doubts  and  apprehensions 
he  ought  to  have  communicated,  for  that  these  circumstances, 
if  they  had  been  disclosed,  would  have  enhanced  the  premium; 
and  tiiese  being  suppressed  and  concealed  from  the  insurers 
was  such  a  deceit  as  vitiates  and  nullifies  the  policy.  But,  I 
think,  the  insured  is  not  bound  to  discover  this  kind  of  circum- 
stances which  lie  in  speculation  and  apprehension  only,  unless 
the  general  impression  should  be  such  as  to  make  the  idea  of 
greater  risk  induce  a  general  inclination  to  raise  the  premium. 
But  this  was  not  the  case  here  from  anything  that  has  appeared 
to  us.  Upon  the  whole,  as  the  question  of  concealment  turned 
altogether  on  matters  of  fact,  and  depended  upon  the  weight  of 
evidence,  which  the  jury  ought  to  consider  and  decide  on, 
being  a  matter  entirely  within  their  province,  I  must  presume 
they  have  done  their  duty  impartially  and  justiy,  as  I  have  no 
right  to  presume  otherwise,  add,  therefore,  I  think  their  verdict 
ought  to  stand:  2  Str.  1, 142;  8  Wils.  47;  Doug.  859;  2  Burr. 
665;  Cowp.  87;  2  Wils.  240.  1  Wils.  22. 

With  respect  to  the  other  point,  I  have  had  considerable 
doubts.  If  we  are  to  look  no  further  than  the  policy  and  the 
assignments,  it  will  appear  to  be  the  properly  of  Bussell.  Mr. 
Bussell  was  allowed  to  disclaim  his  interest,  and  to  nullify  the 
assignment  to  himself;  whereupon  it  appeared  to  revert  to 
Thayer  &  Sturgis,  who  had  assigned  it  to  Bussell,  and  to  whom 
it  had  been  previously  assigned  by  the  present  plaintiffs.  If  we 
stop  here,  Thayer  &  Sturgis  must  appear  to  be  the  real  plaintiffs 
in  this  action,  and  in  that  case  the  discount  is  admissible. 
BuBsell's  testimony  did  not  go  to  impair  or  discredit  the  in- 
strument assigned  to  him,  but  to  support  and  explain  it.  He 
swore  against  his  own  interest,  and,  therefore,  was  the  best 
witness  that  could  be  brought.  I  think  his  evidence  was  prop- 
erly admitted,  and  that  it  fully  proved  the  fact  it  was  produced 
to  prove.  But  on  the  other  side  it  has  been  insisted  that  the 
pUdntiff  had  a  right  to  show  that  when  this  action  was  insti- 
tuted the  real  owners  of  this  policy  were  not  Thayer  &  Sturgis, 
but  William  and  James  Thayer;  and,  consequenUy,  that  the 
discount  was  not  between  the  same  parties.  The  evidence  to 
establish  this  position  was  admitted,  and  on  the  same  principle 
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tbat  Bii88ell'8  was.  The  whole  Cfvidenoe  m  to  that  seems  some- 
what complicated  and  doubtful,  but  as  the  jury  had  it  all  before 
them,  and  have  decided  on  it,  I  cannot  pretend  to  say  they  haye 
not  decided  rightly.  As  to  the  propriety  of  admitting  such 
proof,  I  am  of  opinion  that  it  is  warranted  by  former  decisions 
in  this  state,  turning  on  the  same  principle,  and  particularly 
by  the  decision  in  the  case  of  Btuadl  t.  LUhgow,  1  Bay,  437. 

TBMZKVASTf  J.  I  think  Hall  must  have  known  the  material 
circumstances  in  question  previously  to  the  prosecution  of  the 
policy.  The  presumption  aiising  from  the  nature  of  the  case 
and  facts  conceded  is  extremely  strong  to  induce  this  belief; 
and  there  was  no  evidence,  it  seems,  to  contradict  such  a  pre- 
sumption. This  presumption,  therefore,  I  am  of  opinion,  ought 
to  have  been  deemed  sufficient  until  it  was  rebutted  by  some 
other  evidence.  These  circumstances,  which  I  think  he  did 
know,  he  ought  to  have  disclosed,  and  his  not  having  done  so, 
was  such  a  concealment  as  vitiates  the  policy.  He  must  have 
known  of  the  French  proclamations,  and  he  ought  to  have 
made  known  to  the  underwriters  that  such  procbunations  had 
been  made;  for  he  might  suspect  they  were  not  acquainted 
therewith,  and  it  does  not  appear  that  they  did  know  of  them  in 
time.  It  is  not  known  when  they  were  promulgated  and  knovm 
in  this  country.  I  therefore  think  there  should  be  a  new  trial 
on  this  ground. 

It  is  not  necessary  that  I  should  deliver  any  opinion  on  the 
other  point  respecting  the  discount. 

JoHKSOK,  J.  Fair  dealing  is  the  great  principle  by  which  all 
policies  of  this  kind  must  be  supported.  Hall  must  be  con- 
sidered in  the  light  of  an  ordinary  correspondent,  and  not  in 
that  of  a  special  agent  writing  expressly  with  a  view  to  insur- 
ance; and,  therefore,  his  neglect  in  maldng  a  full  representa- 
tion, shall  not  be  imputed  to  the  plaintiffs  as  if  he  had  been 
specially  employed  by  them  to  negotiate  the  policy.  Bat,  ad- 
mitting their  liability  in  its  greatest  legal  extent,  it  does  not 
appear,  satisfactorily,  that  there  was  such  a  concealment  of 
material  circumstances,  which  were  in  the  knowledge  of  Hall, 
or  the  plain tiflTs,  at  the  time  when  the  policy  was  effected,  as 
ought  to  avoid  the  policy.  On  the  part  of  HaU,  I  cannot  think 
there  was  either  a  suppreesio  veri,  or  suggesHo  fcM.  I  do  not 
feel  myself  authorized  to  presume  anything  of  this  sort  against 
the  finding  of  the  jury. 

This  case  as  it  respects  the  discount,  is  clearly  within  the 
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principle  established  in  the  case  of  BusseU  y.  LUhgow,  supra. 
That  case  was  stronger  than  this^  for  Lithgow's  discount  was 
merely  equitable,  and  set  np  against  a  legal  daim. 

Bat,  J. ,  agreed  with  Joensox  and  Bbkvabd,  JJ.  On  the  seoond 
point  he  was  of  opinion  that  the  disooiint  ought  not  to  have 
been  allowed.  He  said  it  would  be  attended  with  great  mis- 
chief to  allow  third  persons,  strangers  to  a  deed  or  contract,  to 
vary  the  rights  of  the  parties  in  a  collateral  question. 

Wattes,  J.  The  vessel  did  not  touch  at  a  British  port. 
There  was  no  yiolation  of  the  French  ordinances;  no  breach  of 
neutrality;  no  infraction  of  the  law  of  nations.  The  sentence 
of  condenmation  was  arbitrary  and  unjust;  and  the  plaintiffs 
were  not  in  fault.  No  representation  on  their  part  was  neces- 
sary, in  order  to  put  the  insurers  on  their  guard  against  oppres- 
sive and  illegal  captuzes  and  confiscation,  or  acts  oontzaiy  to 
the  laws  and  usages  observed  among  civilized  nations. 

The  evidence  as  to  the  discount  was  properly  allowed.  It 
would  not  have  been  equitable  and  just  to  have  restrained  the 
evidence  to  what  appeared  on  the  face  of  the  policy,  or  to  the 
assignment;  and  having  allowed  the  defendants  to  show  by  evi- 
dence, dehors  these  writings;  that  the  right  to  the  money  due 
on  the  policy  was  in  Thayers  &  Sturgis,  for  the  purpose  of 
establishing  the  discount  set  up  against  this  action,  it  was  cer- 
tainly equally  proper  to  allow  the  plainti£G9  to  rebut  this  proof, 
and  show  by  other  evidence  that  this  right  was  not  in  Thayers 
&  Stuxgis  when  this  action  was  brought,  but  had  been  pre- 
viously  transferred  to  and  vested  in  other  persons,  and  that  the 
discount  could  not  be  allowed,  being  between  other  parties. 

■ 

Obdikx,  J.,  concurred  in  opinion  vdth  the  majority  of  the 
court.  He  presided  at  the  trial,  and  thought  that  the  evidence 
which  was  proper  for  the  jury  to  determine  on,  was  fairly  sub- 
mitted to  them :  8  Wils.  47.  On  the  second  question,  he  observed 
that  Stuigis,  who  had  signed  the  assignment  to  BusseU,  for 
himself  and  partners,  after  this  assignment  was  annulled,  and 
it  appeared  to  belong  to  the  house  of  which  he  was  a  partner, 
was,  undoubtedly,  a  competent  witness,  to  prove  that  he  him- 
self had  not  any  right  to  the  policy.  This  vras  no  more  than 
BusseU  has  been  aUowed  to  do,  and  it  vras  either  right  of 
wrong  in  both  cases;  and,  therefore,  taking  it  either  way,  the 
discount  could  not  be  aUowed. 

Motion  for  new  trial  discharged. 
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Williamson  v.  Tunno, 

II  Bbstabd,  161.] 

Bbxagh  of  Blockade  to  Inyaudate  Policy.— A  mere  intention  to 
enter  a  blockaded  porti  without  any  actual  attempt  after  bein^  warned 
off,  ia  no  breach  of  the  blockade,  and  no  canse  for  condemnation,  either 
by  international  law  or  by  the  treaty  between  the  United  States  and 
Great  Britain;  and  it  was  held  that  where  an  American  veaael  and 
eaigo  were  condemned  by  a  British  court  of  admiralty,  for  persisting 
in  an  intention  to  enter  a  blockaded  port,  that  the  condemnation  was 
illegal,  and  the  insurers  were  liable. 

SXNTENCB  OF  FoBEiON  Aduibaltt  Court. — ^A  sentence  of  condemna- 
tion by  a  foreign  court  of  admiralty,  which  appears  on  the  face  of  the 
proceedings  to  have  been  founded  on  facts  which  do  not  warrant  the 
judgment,  is  not  conclusive  of  the  legality  of  the  condenmation,  in  a 
question  between  the  insured  and  the  underwriters. 


AssuKPSiT  on  a  policy  of  ixuraranoe  on  the  cargo  of  the 
John,  from  Charleston  to  Cadiz.  The  yessel  was  captured  off 
the  coast  of  Spain  by  a  British  squadron  near  Cadiz,  and  was 
subsequently  libeled  and  condemned  by  the  British  vice-ad- 
miralty court  at  Gibraltar,  for  an  alleged  breach  of  blockade. 
The  sentence  of  condemnation  stated  "that  the  said  brig  cleared 
out  for  Cadiz,  a  port  actually  blockaded  by  the  British  iforoes; 
and  the  master  persisted  in  his  intention  of  entering  that  port, 
after  warning  from  the  blockading  force  not  to  do  so  in  direct 
breach  and  violation  of  the  blockade  so  notified."  There  was 
a  variance  between  the  libel  and  the  decree  of  condemnation; 
the  former  alleging  an  actual  attempt  to  enter  the  port  of  Cadiz 
after  notice  of  the  blockade,  and  also  the  brig  and  cargo  were 
enemy's  property,  whilst  the  decree  only  stated  that  the  master 
persisted  in  his  intention  to  enter,  etc.  It  was  clearly  shown 
that  the  brig  and  cargo  were  both  bona  fide  American  property, 
and  that  the  master  had  made  no  actual  attempt  to  enter  the 
port  after  notice  of  the  blockade;  that  in  fact  it  was  not  possible 
to  do  so,  as  both  he  and  the  vessel  were  detained  from  the  mo- 
ment when  she  was  first  boarded  by  the  blockading  squadron. 
It  appeared,  however,  that  the  master  of  the  brig,  having  been 
carried  on  board  the  admiral's  ship,  was  asked  by  the  command- 
ing officer  where  he  would  go  in  case  he  was  released,  to  which 
be  replied  that  he  would  go  to  Cadiz.  The  jury,  under  the  in- 
struction of  Grimke,  J.,  who  presided  at  the  trial,  found  for  the 
plaintiffs;  and  the  defendants  now  moved  for  a  new  trial  on 
the  ground  of  misdirection,  and  that  evidence  had  been  im- 
properly admitted  to  invalidate  the  decree  of  condemnation. 
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Desaussure  and  Fbrd,  for  the  defendants,  argued  that  by  in- 
ternational law  eyeiy  power  had  a  right  to  prohibit  all  com- 
merce whatever  with  the  enemy  in  such  places  as  it  could 
effectually  blockade:  Martens,  818;  Yattel,  508.  Besides,  un- 
der the  treaty  between  the  United  States  and  Great  Britain,  it 
is  expressly  provided  that  if  a  vessel  of  either  power  shall,  after 
notice,  attempt  to  enter  a  blockaded  port,  she  and  her  cargo, 
shall  be  liable  to  confiscation.  The  sentence  of  foreign  tribunals 
in  conclusive  evidence  of  all  matters  of  which  they  have  juris- 
diction: Esp.  Dig.  145;  Park,  868;  1  Bl.  Bep.  288.  The  sen- 
tence against  the  brig  John  and  cargo  expressly  declares  that 
the  cdhdemnation  was  for  a  violation  of  blockade,  and  that  sen- 
tence was  conclusive  of  the  question. 

The  counsel  for  the  plaintiff  was  stopped  by  the  coxurt. 

By  CouBT.  The  underwriters  are  bound  to  know  eveiy  cauM 
which  may  occasion  natural  perils,  and  also  to  take  notice  of  all 
political  dangers:  1  Esp.  Dig.  72;  Park,  195.  The  insured 
gave  notice  of  the  loss  of  the  brig  to  the  underwriters  as  soon 
as  they  heard  of  the  disaster  and  abandoned  to  them,  and  they 
have  a  right  to  recover  for  a  total  loss:  Esp.  Dig.  80,  83.  The 
'  only  question  in  this  case,  therefore,  is  whether  the  cause  of 
capture  and  condemnation  was  lawful,  and  such  as  discharges 
the  underwriters.  It  is  lurged  that  the  decree  is  conclusive; 
that  the  brig  John  had  violated  the  blockade  of  Cadiz,  but  this 
does  not  appear  by  the  decree  itself.  The  libel,  it  is  true, 
charges  an  attempt  to  enter  that  port;  but  the  sentence  seems 
to  proceed  on  the  ground  of  an  intention,  on  the  part  of  the 
master,  of  violating  the  prohibition  to  enter  the  place,  and  that 
unless  he  had  been  restrained  by  the  captors,  he  would  have 
attempted  to  enter.  The  intention,  however,  can  be  no  just 
ground  of  condemnation,  unless  it  be  manifested  by  some 
actual,  overt  attempt  to  cany  the  intention  into  effect,  and  this 
is,  in  fact,  negatived  by  the  decree  itself.  The  grounds  of 
condemnation,  as  they  appear  on  the  face  of  the  decree,  con- 
taining the  sentence  of  the  vice-admiraliy  court,  is  not  war- 
ranted by  the  premises,  but  is  altogether  unjust  and  in  violation 
of  the  law  of  nations.  It  cannot  then  be  conclusive  on  the 
parties  in  this  case:  Esp.  Dig.  145;  Park,  868,  415;  ST.  B. 
484.  Looking  to  the  evidence,  the  injustice  and  illegality  of 
the  decree  are  still  more  palpable.  The  yeiy  existence  of  an 
actual  blockade  is  disputable,  but  it  is  perfectly  dear  that  the 
master  of  the  brig  knew  nothing  of  a  blockade  until  he  was 
boarded;  and  it  is  equally  clear  that  he  made  no  attempt  to  enter 
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the  port  after  notioey  althoagh  that  was  his  destiziation.  In 
&ct  it  was  physicaUy  impossible  for  him  to  make  any  such 
attempt,  for  he  and  his  yessel  were  detained  by  his  captors  from 
the  moment  when  they  were  first  boarded,  and  no  opportoni^ 
was  ever  afforded  to  make  an  attempt  to  enter  the  port  of  Cadia 
or  any  other  port.  It  is  tnie  that  he  expressed  an  intention,  if 
he  were  set  at  liberty,  to  enter  that  port;  but  even  if  he  were 
not  trepanned  into  this  declaration,  by  the  idea  being  held  oat 
to  him  that  he  might  go  where  he  pleased,  this  declaration  did 
not  warrant  the  condemnation.  OiTing  it  the  worst  meaning, 
it  amounts  to  nothing.  It  was  not  an  attempt  to  enter  the 
port,  and  it  would  have  been  time  enough  to  capture  when  he 
had  made  the  attempt.  The  eighteenth  article  of  the  treaij 
with  Great  Britain  esxpoBea  to  seizure  and  condemnation  yesBelB 
which  persist  in  the  attempt  to  enter  a  blockaded  port,  after 
being  warned  off.  Here  there  was  no  such  attempt;  and  per- 
sisting in  the  intention  to  enter,  without  any  attempt  to 
execute  the  intention,  is  not  one  of  the  cases  specified  in  the 
treaty. 

Without  looking  to  the  evidence,  howsTer,  on  this  point,  the 
sentence  of  condemnation  is,  on  the  face  of  the  proceeding; 
unwarrantable  and  unjust,  and  the  insurers  axe  liable. 

Motion  for  a  new  trial  discharged. 


Stats  t;.  Grsioht. 

Ambudiko  iRnioncxilT.— An  indictment  may  be  amended  by  the  gnoid 
jury  with  leave  of  the  oouii  at  anytime  before  their  findhig  is  raootdad 
and  they  have  left  the  oout;  and  the  caption  of  an  indictmeni  may  be 
amended  by  the  minntea  of  the  oonrt  or  hf  what  appean  on  the  bill 
itaelf  even  after  conviction  and  after  motion  in  azreet  for  the  defect 

Cafhon,  CoaBBCnoK  of  wThe  statement  in  an  indictment  tbat  the  pre> 
sentment  of  the  jury  ia  "upon  their  oaths  **  is  a  part  of  the  caption; 
and  if  it  haa  been  omitted  may  be  inserted  even  after  convietioB. 

Abbbst  or  JuDGMBHT.-— Jodgment  can  be  aneated  only£ar  defeota  a^ 
peering  on  tiie  record;  and  an  objection  which  must  be  eatabliabed  by 
extrinsic  proo(  as  that  the  amendment  of  a  defect  in  an  indictment 
waa  made  after  bill  f oond,  is  not  a  good  ground  for  a  motion  in  aneat 

MonoH  in  arrest  of  judgment  upon  convidaon  on  an  indict- 
ment for  horse  stealing.  Two  questions  were  raised:  1.  Whether 
an  indictment  was  good  if  it  appears  that  it  was  not  found  upon 
oath  until  after  it  was  retnmed  into  court  when  the  juiy  sub- 
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joined  "  upon  their />ath8  "  in  the  margin,  bat  with  no  mark  of 
reference  to  show  where  the  words  were  to  be  inserted;  2.  If 
this  defect  was  fatal,  whether  it  was  cored  by  the  second  count 
which  stated  "  the  jurors  aforesaid  upon  their  oaths  aforesaid" 
find,  etc.  ^ 

TaxzEVAirr,  J.  The  prisoner  was  convicted  upon  an  indicia 
ment  for  horse  stealing,  in  November,  1802,  and  his  counsel 
moves  to  arrest  the  judgment  upon  the  following  grounds:  1. 
That  when  the  grand  juxy  returned  this  bill  into  court  it  did 
not  appear  upon  the  face  of  it  that  they  had  found  the  bill  on 
oath;  and  that  the  words  **  upon  their  oaths  present"  were  in- 
terlined by  the  foreman  without  the  knowledge  or  consent  of 
his  brethren  after  he  had  delivered  the  bill;  2.  That  these 
words  "  upon  their  oaths  present,"  were  not  interlined  in  the 
body  of  the  indictment,  but  in  the  margin  of  it,  and  that  too, 
without  any  mark  of  reference  so  as  to  show  where  these  words 
ought  to  have  been  inserted;  8.  That  although  the  steond 
count  states  that  the  bill  was  found  by  the  jurors  mentioned  in 
the  first  count  "  upon  their  oaths  aforesaid,"  yet  those  words 
can  have  no  meaning  because  the  word  '*  oath  "  was  omitted  in 
the  first  count  to  which  the  second  refers. 

I  am  of  opinion  that  the  &rei  objection  is  not  a  proper  ground 
to  be  taken  in  arrest  of  judgment  inasmuch  as  it  does  not  ap- 
pear upon  the  face  of  the  record,  but  the  truth  of  it  is  to  be 
ascertained  by  other  evidence.  Nor  do  I  think  it  can  avail  any- 
thing in  any  other  shape,  because  the  clerk  reports  to  the  court 
that  the  omission  was  noticed  as  soon  as  the  bill  was  handed  to 
him  by  the  foreman,  and  it  was  returned  to  him  immediately 
while  all  his  brethem  were  in  their  bar;  and  he  then  made  the 
amendment  which  he  had  a  right  to  do. 

The  opinion  which  I  feel  bound  to  give  on  the  second  and 
third  objection  is  not  founded  upon  the  Fingliah  law,  but  upon 
the  case  of  the  State  v.  James  Johnston^  decided  in  Charleston 
while  I  was  at  the  bar.  A  bill  of  indictment  had  been  found 
against  him  in  September  term,  1796,  and  traversed;  and  he  was 
tried  and  convicted  upon  it  in  January  term,  1797.  The  offense 
was  challeogiDg  Mr.  G.  G.  Schutt.  On  behalf  of  the  defend- 
ants a  motion  in  arrest  of  judgment  was  made  on  several  grounds; 
one  of  which  was  that  the  caption  of  the  indictment  did  not 
mention  either  the  day  or  the  year  when  the  court  was  held  at 
which  the  bill  was  found;  and  the  case  was  argued  in  Februaiy, 
1797,  by  myself  for  the  defendant,  and  by  Mr.  Pringle,  attorney- 
general,  for  the  state.    Bubke,  Gbdcxe,  Wattes,  and  Bay,  JJ. 

AiC.>D«).  Voik  11—43 
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For  the  pxisoQer  the  following  authoriii^  were  relied  upon 
and  others  were  cited:  2  Hawk.  P.  C.  c.  25,  sec.  127;  Id.  c.  10, 
sec.  9,  Leaoh,  862.  For  the  state  the  attorney-general  con- 
tended that  the  caption  was  the  work  of  the  derk  and  not  his; 
and  that  the  clerk  might  make  it  up  at  any  time,  and  coold 
amend  it  from  the  words  "  September  sessions,  1796/'  endorsed 
by  himself  upon  the  indictment  at  the  time  the  grand  jury  re- 
turned it  to  him.  And  he  cited  Crown  Circ.  Comp.  117, 118, 
6th  Ed.,  and  2  Hawk.  P.  C.  c.  23,  sec.  97  and  98. 

For  the  prisoner  it  was  argued,  in  vain,  that  eyen  according 
to  the  authorities  cited  by  the  attorney-general,  if  the  amend- 
ment could  be  made  at  all,  it  could  not  be  made  after  the  con- 
viction, nor  after  the  term  in  which  the  bill  was  found.  The 
court  unanimously  overruled  this  objection. 

BuBKB  and  Wattes,  JJ.,  said  they  did  not  conoeiTe  them- 
selves bound  to  support  all  the  subtle  distinctions  taken  in  the 
English  books.  ''Especially,"  said  Bubkjs,  J.,  ''  where  the  de- 
fendant's life  is  not  affected." 

Ever  since  that  decision  I  have  considered  the  point  settled  in 
this  country,  that  the  caption  of  an  indictment  may  be  made  up, 
or  amended,  at  any  time,  from  the  minutes  of  the  clerk  made 
on  the  bill,  or  from  what  may  appear  upon  the  face  of  the  bilL 
And  I  do  not  feel  at  liberty  to  inquire  whether  it  is,  or  ia  not, 
consistent  with  the  decisions  of  the  English  courts.  Now,  tht 
exceptions  taken  in  the  second  and  third  grounds  of  this  mo- 
tion, relate  to  the  caption,  for  the  caption  ends  with  the  words, 
"  upon  their  oaths  present :"  2  Hawk.  P.  C.  c.  25,  sec.  126. 
And  as  the  caption  may  be  amended  at  any  time,  if  the  amend- 
ment already  made  by  the  foreman  is  not  sufficient,  which  I 
doubt,  it  may  still  be  amended.  I  am,  therefore,  of  opinion 
that  the  motion  should  be  overruled. 

Bbevabd,  J.  I  hold  the  same  opinion  as  my  brother  Treze- 
vant,  and  for  the  reasons  he  has  assigned  in  regard 
to  the  first  objection.  With  respect  to  the  other  ob- 
jection, as  I  think  the  grand  juzy  were  authorized  to 
amend  the  bill  at  any  time,  provided  it  was  before  the 
prisoner  had  pleaded,  and  before  they  were  discharged; 
and  the  amendment  may  be  considered  to  be  their  act, 
and  made  at  that  court  when  the  bill  was  before  them ;  and 
as  I  incline  to  think  that  the  amendment  ought  to  be  consid- 
ered sufficient  to  show  that  the  bill  was  found  upon  oath,  and 
to  be  the  amendment  of  the  grand  jury ;  and,  as  I  think,  too. 
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that  the  "words  '^  upon  their  oaths  aforesaid/'  in  the  second 
county  may  be  taken  and  construed  with  a  reference  to  the 
amendment,  making  it  still  more  certain  that  the  bill  was  found 
by  the  jury  upon  their  oaths;  therefore  I  am  of  opinion  that  the 
motion  should  be  overruled. 

I  rather  incline  to  this  opinion  on  account  of  the  difficulty  I 
feel  in  subscribing  to  the  doctrine  said  to  be  established  by  the 
determination  of  the  court  in  the  case  of  the  State  v.  Johnsion, 
which  I  have  never  heard  of  till  very  lately,  and  have  had  no 
opportunity  to  consider.  It  does  not  appear  to  me  that  be- 
cause the  caption  is  no  part  of  the  indictment  itself,  being  only 
the  style  or  preamble,  and  beoause  it  may  be  amended  on  mo- 
tion, so  as  to  make  it  agree  with  the  original  record  at  any  time 
during  the  term  at  which  it  is  found,  that,  therefore,  a  material 
error  in  the  caption  is  not  a  fatal  objection  in  arrest  of  judg- 
ment: King  v.  Feamley,  1  T.  B.  816. 

Gbimkb,  J.  After  stating  the  case  and  remarking  that  John- 
son, J.,  who  presided  at  the  trial,  had  corrected  the  statement 
of  the  prisoner's  counsel  by  mentioning  that  the  insertion  of 
the  words  in  the  margin  of  the  indictment  was  by  the  grand 
jury,  before  the  bill  was  delivered  into  court,  said,  I  am  of  the 
opinion  that  the  motion  should  be  overruled.  I  found  my  opin- 
ion on  the  determination  in  the  case  of  the  State  v.  Matthews^  in 
Charleston,  in  Januaiy,  1802.  It  was  resolved  by  the  court  in 
that  case  that  the  part  of  the  indictment  here  in  question  was 
part  of  the  caption,  and  might  be  filled  up  by  the  court  at  any 
time  during  the  sitting  of  the  court. 

Motion  refused.       ^ 

See  1  Bishop  Cr.  Proceed.,  aecs.  661,  662,  where  this  case  is  dtecL  The 
anthor  says:  "There  are,  connected  with  the  caption  in  what  may  be 
termed  the  American  sense — in  other  words,  the  extended  commencement 
used  instead  of  the  English  caption — some  questions  which  are  a  little 
difficult  on  the  authorities,  though  perhaps  plain  enough  when  considered 
in  the  light  of  principle. .  In  matter  of  legal  principle,  this  extended  com- 
mencement or  caption  is  no  part  of  the  indictment  as  sworn  to  by  the  grand 
jury;  it  is  a  mere  formal  statement  which,  though  placed  at  the  head  of 
the  indictment,  is  still  of  no  higher  nature  than  is  an  entry  on  the  docket 
made  in  court  by  the  clerk — a  thing  which,  if  erroneous,  is  subject,  like  a 
docket  entry,  to  be  corrected  by  an  order  of  the  judge;  or  when  it  becomes 
transferred  into  the  permanent  records,  to  be  amended  to  the  same  extent 
as  any  other  part  of  those  records.  And  it  is  believed,  that  though  the 
decided  cases  may  not  be  very  distinct  to  this  effect,  and  though  some  of 
them  may  even  seem  to  come  short,  this  doctrine  is,  on  the  whole,  siiSi 
fcained  by  the  adjudged  law." 


6fi0  Alebn  v.  Bolan.  [S.  Carolina^ 

Fant  V.  McDaniel. 

[1  BbtaB».  172.1 

B?a>SKCis  Action  fob  Malicious  Pbosscution.— Inanaetumformft- 
lieioiu  proMcation  a  copy  of  the  Indictmeiit  duly  certified  is  admianble 
in  evidence,  and  the  original  need  not  be  produced. 

PLSADINO  Pbobablb  Cause.— Probable  cause  ia  not  admiasible  in  evi* 
dence  under  the  general  iasne,  in  an  action  for  malicious  proeeeation. 
but  muBt  be  specially  pleaded. 

AonoK  on  the  case  for  a  malicious  prosecution  tried  before 
BAXSEYy  J.,  the  jury  found  for  the  plaintiff,  and  the  defendant 
applied  for  a  new  trials  on  the  grounds:  1.  That  a  copy  of  the 
indictment  had  been  improperly  admitted  in  evidence  in  lieu 
of  the  original  record;  2.  That  eyidence  of  probable  cause  was 
improperly  excluded  because  it  was  not  specnally  pleaded. 

By  CouBT.  1.  In  this  action  a  copy  of  the  indictment  chai^ged 
to  be  prosecuted  maliciously,  duly  certified  by  the  clerk  of 
court,  authorized  to  keep  the  same  indictment,  is  admissible  in 
eTidence,  and  the  original  need  not  be  produced. 

2.  That  in  order  to  entitle  a  defendant  in  this  action  to  show 
that  he  had  probable  cause  for  prosecutiDg  the  plaintiff  he  mast 
state  such  cause  in  his  plea,  and  disclose  the  grounds  on  whioh 
he  means  to  rely  iq  his  defense:  Oro.  Eliz.  184;  6  Mod.  216;  2 
Esp.  Dig,  538. 

• 

This  case  is  instmctlYe,  taken  in  oonnectionwith  Tmmgw.  Or$goHetami§f 


AlKEN  V.  BOLAN. 

[1  BSBVABD,  989.1 

IMPEACHMXNT  09  AWARD.— The  oourt  will  not  set  aside  an  awud  exo^ 
for  misbehaTior  of  the  arbitratorB,  snch  as  gross  partiality,  eollmnon  or 
frand,  or  for  a  mistake  by  whieh  the  award  is  made  to  operate  in  a  way 
they  did  not  intend;  or  for  some  mistake  apparent  on  the  &oe  of  thf 
award.  Eyidence  will  not  be  admitted  to  show  that  the  arbitntoiB 
have  erred  in  judgment,  either  as  to  law  or  fscti  where  sneh  judgment 
is  free  from  the  imputation  of  fraud  or  partiality. 

Monov  for  a  new  trial.  The  cause  was  tried  in  the  district 
oourt,  before  Trezetaut,  J.  It  appeared  that,  pending  the  suit, 
the  parties  submitted  matters  in  dispute  to  arbitration,  by  bond, 
conditioned  that  the  award  should  be  read  in  eyidence  at  the  triaL 
The  defendant  filed  objections  to  the  award:  that  the  arbitra- 
tors acted  under  the  impression  of  false  principles  of  law;  thai 
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eTidence  was  discoyered  after  the  award,  not  known  beforei 
which  would  materially  a£Eect  the  matter  submitted;  and  that 
the  award  was  not  final.  Theee  objections  were  overruled  at 
the  trial,  and  were  now  made  a  second  time  in  support  of  the 
motion  for  a  new  trial. 

HaU,  for  the  defendant,  urged  that  the  grounds  which  were 
good  in  equity  to  set  aside  an  award  were  also  sufficient  to  set 
it  aside  when  offered  in  evidence  in  a  case  like  the  present:  8 
Burr.  1258;  8  Atk.  494;  2  Fern.  726;  1  Dallas,  818;  2  Bl.  Bep. 
955. 

Egan,  for  the  plaintiff. 

By  CouBT,  all  the  judges  present  except  Gsnm,  J.  Said, 
that  awards  are  entitled  to  great  favor  and  indulgence,  and 
ought  not  to  be  too  rigidly  examined  and  construed.  That  it 
was  a  mode  of  deciding  controversies  which  ought  not  to  be 
discouraged;  and,  therefore,  the  courts  had  never  set  aside 
awards  except  for  misbehavior  of  arbitrators,  as  on  account  of 
gross  partiality,  collusion  or  fraud;  or  else  on  account  of  some 
mistake,  which  arbitrators  sometimes  may  fall  into  without  de- 
BigHy  by  which  their  award  is  made  to  operate  in  a  way  they  did 
not  intend;  or  for  some  mistake  apparent  on  the  face  of  the 
award.  An  award  will  not  be  set  aside  upon  suggestions,  or 
proof,  that  the  arbitrators  have  acted  upon  wrong  impressions 
of  the  justice  of  the  case,  in  matters  of  fact  or  of  law;  or,  in 
other  words,  on  account  of  the  wrong  judgment  of  the  arbitra* 
tors,  where  such  judgment  is  free  from  the  imputation  of  fraud 
or  partiality.  The  case  cited  from  Dallas  does  not  apply,  having 
arisen  upon  a  statute  law  of  Pennqrl^^^uiia. 

A  new  trial  refused. 


A  similar  decision  was  made  sabsequently  in  Skkterr.  Bou,  1  Biev.  293^ 
where  it  was  detennined  that  the  ooort  will  not  gnmt  leave  to  ^^^rmMk^yj^  ^j^ 
arbit7at<»B  to  diflcover  whether  they  have  not  made  a  niiatfilr^,  and  why  a 
disconnt  was  rejected;  and  that  awards  cannot  be  impeached  except  for 
partiality,  comption,  or  other  misbehaYior  of  the  arbitrators;  or  for  some 
evident  mistake  appearing  on  the  faoe  of  the  award  This  agrees  with 
Plmmmtf  Y.lJom,  IAbl  Dee.  448^  and  BlaMedgt  v,  Sk^p$om,  mU,  614. 
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Wallace  v.  De  Pau. 
Same  v.  Tunno. 

[1  Bbitabd,  »%] 

SRAWOBTHnnE88.^Where  a  veaael  the  day  after  BaHing  spiiogs  a  leak,  which 
incraaaee  to  such  a  degree  as  to  compel  her  to  seek  a  port  of  safety 
without  having  encountered  any  gale»  or  sustained  any  damago  from 
the  dangers  of  the  sea*  she  must  have  been  presumed  to  have  been  un- 
seaworthy  at  the  time  she  sailed,  and  the  insurers  are  discharged. 

MonoM  for  a  new  trial.  Both  actions  were  of  the  same 
other  nature,  on  policies  of  insurance;  one  upon  the  freight,  the 
upon  the  cargo.  The  voyage  was  from  Savannah  in  Georgia, 
to  Savannah  la  Mar  in  Jamaoia.  Soon  after  sailing  the  schooner 
sprang  a  leak,  in  consequence  of  which  she  bore  off  to  Nassau, 
New  Providence,  where  she  was  libelled  and  condemned  as  un- 
seaworthy.  The  protest  of  the  captain,  two  seamen  and  mate, 
was  introduced  in  evidence,  which  stated  that  the  leak  occurred 
the  day  after  the  vessel  sailed,  and  increased  to  such  a  degree, 
that  a  consultation  was  held,  as  to  what  should  be  done,  when 
it  was  determined  to  make  for  Nassau.  At  this  time  they  en- 
countered heavy  gdles  of  wind.  They  arrived  at  Nassau  with 
two  feet  of  water  in  the  hold.  There  they  sold  the  caigo  for 
one  thousand  two  hundred  and  ninety  doUars;  some  articles 
were  swept  off  the  deck  in  the  stormy  weather.  It  was  proved 
that  a  vessel  staunch  and  sound,  will  sometimes  spring  a  leak 
It  was  also  proved  that  the  captain  had  absconded  with  the 
proceeds  of  the  sale. 

The  defense  set  up  was,  that  the  policy  was  void  as  the  ves- 
sel was  not  seaworthy,  at  the  time  it  was  made,  and  the  plaint- 
iffs had  produced  no  evidence  to  prove  the  condition  of  the  vessel 
before  she  sailed.  The  fact  that  she  sprung  a  leak  so  soon  after 
leaving  port,  and  being  obliged  to  bear  away  to  a  port  of  safety, 
without  any  stress  of  weather  to  compel  her,  and  her  condem- 
nation in  the  admiralty  court  of  that  port,  as  unseaworthy, 
altogether  furnished  the  strongest  presumptive  evidence  that 
the  vessel  was  not  seaworthy  at  the  time  she  sailed.  The  ver- 
dict was  given  for  the  plaintiffs. 

In  support  of  the  argument  for  a  new  trial,  it  was  claimed: 
the  insured  warrants  the  vessel  to  be  tight  and  staunch;  and 
the  insurers  are  not  bound  to  examine  the  vessel  and  see 
whether  she  is  so.  The  law  implies  a  warranty  on  the  part  of 
the  insured,  that  the  vessel  is  fit  to  perform  the  intended  voy- 
age: Park,  883;  200,  898.    If  the  incompetency  is  unknown  it 
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makes  no  difference:  Doug.  632;  2  Marsh.  364,  869;  1  Burr. 
899.  Seaworthiness  is  a  question  of  law:  2  Marsh.  369.  Where 
a  reasonable  presumption  has  been  raised  to  proTe  that  a  yessel 
was  not  seaworthy  when  she  sailed,  it  lies  on  the  other  party  to 
rebut  such  presumption:  2  Marsh.  868,  869.  For  the  plaint- 
iffs it  was  argued,  that  seaworthiness  was  a  question  for  the 
jury.  The  risk  was  considerable,  and  the  premium  was  low, 
and  therefore  it  may  be  inferred  that  the  insurers  had  regard 
to  the  state  of  the  Tessel.  In  such  a  case  the  law  will  not  im- 
ply a  warranty  of  seaworthiness,  as  where  the  chances  are  equal: 
8  T.  B.  192;  Park.  229.  Marshall  carries  the  doctrine  too  far 
by  saying  the  insured  must  prove  seaworthiness:  2  Marsh.  868. 

Desauasure  d  Ward^  for  defendants. 
Turnbrel  d  Drayton^  for  plaintiffs. 

By  Court,  Bat,  Johnson,  Tbbzevant,  and  Bbsvabd,  JJ.;  ab- 
sent, Gbihee  and  Waitbs,  JJ.,  granted  a  new  trial,  being  of 
opinion  that  the  evidence  given  to  prove  that  the  vessel  was  not 
seaworthy  at  the  time  of  her  departure  from  port,  immediately 
after  the  contract,  was  of  such  a  nature  as  should  have  induced 
the  jury  to  have  found  against  the  plaintiffs,  unless  some  evi- 
dence had  been  brought  before  them  to  remove  the  veiy  strong 
presumptions  such  evidence  was  calculated  to  produce.  And 
%s  no  evidence  to  this  effect  was  produced,  the  court  considered 
iiat  the  verdict  was  contraiy  to  evidence,  and  ought  to  be 
set  aside;  more  especially  as  the  plaintiffs  might  have  examined 
witnesses  in  Nassau,  who  could  have  given  evidence  on  the 
point,  so  as  to  satisfy  the  jury  more  completely  respecting  the 
state  of  the  vessel,  when  she  arrived  there.  The  court  said  that 
the  question  of  barratxy  should  not  be  considered  in  the  case, 
since  if  the  vessel  was  unsound  when  she  sailed  the  barratry  of 
the  captain  could  not  relieve  the  plaintiffs,  or  restore  validity 
to  a  contract  which  was  void  in  the  beginning. 

New  trial  granted. 

See  Warren  v.  UmUd  Im,  Co,,  1  Am.  Dec  164,  for  a  decision  on  a  sim- 
ilar subject;  and  see  the  note  to  that  case  as  to  what  is  implied  by  sea* 
worthiness.  See  also  BamewaU  v.  Church,  anU  180,  and  the  note  thereto^ 
where  the  srbjeet  is  discnsied. 


664  PuBVis  V.  TuKNO.  [S.  CaroIiDa^ 

Purvis  v.  Tunno. 

[1  BiBTABD,  90.] 

Ghabtbb  Contract,  what  Sufficient  to  Dusoltk.— When  •  rm&tk 
duurterad  for  a  yoyage  becomes  dieablod  by  an  aoddent  while  loadii^ 
the  cargo,  the  freighter  will  not  be  bound  by  the  charter  contract,  ott- 
leas  she  is  repaired  and  rendered  fit  for  the  voyage  within  a  reason* 
able  time,  of  which  the  jury  are  the  proper  judges. 

Masteb  Aoent  of  Ownxb.— The  master  is  the  agent  of  the  owner,  irbo 
is  liable  for  his  delaalts,  although  the  whole  Teasel  ia  charteied;  nnle— 
the  charterer  engage  the  roaster  and  seamen,  so  that  the  haU  only  be* 
longs  to  the  owners. 

Motion  for  a  new  trial.  The  action  was  on  a  charier  pw^« 
and  was  tried  before  OtBnoji,  J.  The  contract  was  for  aflEreight- 
ment  of  plaintiff  b  brig,  from  Charleston  to  (Towes  and  a  market. 
It  appears  that  the  defendants  had  chartered  the  whole  brig, 
and  were  lading  her  at  the  wharf,  and  had  put  on  board  a  con- 
siderable number  of  articles.  In  remoTing  the  yesael  from  the 
dock  to  the  head  of  the  wharf ,  imder  orders  of  the  captain,  she 
grounded  and  received  considerable  injury,  starting  her  butt- 
ends  and  springing  a  leak;  the  yessel  was  then  taken  to  another 
wharf,  where  she  discharged  the  heavy  articles,  and  in  about 
eight  days  was  repaired  and  ready  to  receive  her  cargo;  it  did 
not  appear  very  satisfactorily  that  she  was  seaworthy  before  the 
accident.  The  defendants  after  this  abandoned  the  charter 
party,  and  refused  to  reload  the  goods  after  the  vessel  was  re- 
paired. The  owner  of  the  vessel  employed  the  master  and 
crew,  who  were  subject  to  his  orders. 

Verdict  for  defendants. 

For  the  plaintiff  it  was  contended  that  although  the  accident 
should  be  considered  as  the  fault  or  neglect  of  the  captain,  yet 
this  would  not  justify  a  rescission  of  the  contract,  being  a  repar- 
able accident;  they  only  to  be  answerable  for  demurrage  and 
charge,  as  in  other  cases  by  maritime  law.  The  fault  of  the 
captain  must  be  imputable  to  the  charterers,  who  must  be  con- 
sidered as  the  owners,  pro  hoc  vice;  the  captain  being  liable  to 
their  directions  while  lading,  and  they  might  have  ordered  the 
vessel  into    nother  berth. 

J)€8au88ure  and  Ibrd,  for  plaintiff. 

Pringle  and  Ward,  for  defendants. 

By  Court,  Bay,  Johnson,  Tbezbvant  and  Bbbvabd,  JJ.  ;  abaent 
Obdike  and  Waites,  JJ.  The  material  question  in  this  case 
aeems  to  be,  whether  or  not  the  vessel  was  in  readiness  within 
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a  reasonable  time  after  the  acoident;  and  this  was  a  queaiion 
within  the  province  of  the  jury  depending  on  matters  of  fact,  and 
the  rules  of  law  applicable  to  those  facts.  In  mercantile  trans* 
actions,  dispatch  is  oftentimes  of  much  importance;  and  the 
defendants  might  have  sustained  considerable  prejudice  in  point 
of  interest,  if  tiiey  had  waited  until  this  vessel  was  repaired,  be- 
fore they  sent  away  their  merchandise.  They  were  not  com« 
pelled  by  law  to  do  so^  unless  the  vessel  was  ready  in  a  reason- 
able  time;  and  what  was,  or  was  not,  a  reasonable  time,  waa 
proper  for  the  jury  to  determine.  With  regard  to  the  question^ 
whether  the  master  of  a  vessel,  while  receiving  the  cargo  from 
the  freighters,  is  to  be  regarded  as  their  servant,  and  subject  to 
their  control,  or  as  owner  for  the  time,  or  not,  the  court  were 
of  opinion  that  the  master  can  in  no  such  case  be  so  considered, 
unless  the  freighter  be  also  his  employer.  TTnless  he  has  the 
appointment  of  the  master,  the  latter  has  the  direction  gener- 
ally of  the  ship,  not  only  in  the  port  of  reception  but  elsewhere. 
The  freighters  ought  not,  on  many  accounts,  to  have  superin- 
tending authority  over  the  master.  They  might  endanger  the 
vessel;  they  might  give  contraiy  directions,  etc.  But  if  the 
charterer  hires  the  ship,  master,  and  marines,  and  the  hull  only 
belongs  to  the  owners,  it  is  otherwise;  for  in  such  case  barratiy 
may  be  committed,  although  the  owner  of  the  hull  colludes  with 
the  master. 
New  trial  refused. 


Gbuder  V.  BoWLEg. 

[1  BUTASD,  965.] 

Dkla&atiov  or  Pabhes  to  FBAuniTLEirr  CoHVSTAKGB.--W]iere  a 
oonveysnoe  is  impeached  forfrsnd  as  to  crediton,  the  dedaiations  of 
the  parties  to  it,  at  the  time  of  its  execation  are  inadmissible  to  show 
that  it  was  not  made  with  a  fraudulent  intent 

Cboss-Examination  op  Witness.— In  the  cross-examination  of  a  witness, 
a  party  has  a  right  to  stop  him  if  his  answer  relates  to  matten  which 
the  party  who  calls  the  witness  has  no  right  to  introduce  in  evidence; 
and  the  latter  cannot  insist  on  his  fully  answering. 

Evidence  Showinq  Conveyance  Fraudulent.— Although  avoluntaiy 
oonyeyanoe  may  be  valid  yet  where  there  are  other  droumstancefl  of  a 
fraudulent  intention,  the  deed  being  voluntary  and  gratuitous,  and  the 
donor  being  in  debt  it  is  evidence  to  show  an  intent  to  defraud  credit* 
orss  and  a  deed  of  conveyance  made  with  the  design  to  de&aud  ons 
creditor  is  void  as  to  every  other  creditor. 

MonoN  for  a  new  trial.    The  action  was  trover,  tried  befovs 
Bat,  J.    The  plaintiff  sued  as  the  trustee  of  one  M.  H.,  h/etM 
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coverL  The  negro  in  suit,  was  taken  under  an  execution,  and 
sold  by  the  sheriff  as  the  property  of  the  husband  of  M.  H.,  and 
after  several  transfers,  came  fairly  into  the  possession  of  the  de- 
fendant. The  negro,  it  appeared,  had  belonged  to  the  hus- 
band of  M.  H.,  but  was  conveyed  by  him  to  her  use  by  a  trust 
deed.  This  deed  was  contested  on  the  ground  of  fraud,  as  yoI- 
untary  and  made  to  defeat  creditors.  It  was  proved  that  at  the 
time  the  deed  was  made,  the  husband  watf  considerably  indebted 
to  various  persons,  and  that  several  of  his  negroes  were  under 
mortgage.  At  the  trial  one  O'DriscoU,  who  drew  the  deed  of 
trust,  was  permitted  to  give  in  evidence,  declarations  made  to 
him  by  the  husband  of  M.  H.,  and  by  herself  at  the  time  indi- 
cative of  an  honest  intention,  for  the  purpose  of  showing  that 
the  deed  was  bona  Jide,  and  not  fraudulent,  this  evidence  was 
objected  to  and  was  the  principal  ground  for  a  new  trial. 

Ckevea  and  Drayton,  in  support  of  the  motion:  1  Esp.  Dig. 
142;  1  Fonb.  Eq.  282,  270;  Gowp.  432.  In  this  case  all  the 
principal  badges  of  a  fraudulent  conveyance  to  the  prejudice  of 
creditors  were  to  be  found:  7\oyne'8  case,  8  Bep.  81;  Stat.  13, 
Eliz.  c.  6. 

Pringle  and  Duncan,  against  the  motion,  contended  that  the 
evidence  on  the  point  objected  to  had  been  drawn  from  the 
witness  on  his  cross-examination  by  the  defendant;  the  witness 
having  been  produced  by  the  plaintiff  to  prove  the  deed  only, 
and  having  been  examined  by  the  defendant  as  to  the  motives 
of  the  parties  in  making  the  deed,  they  contended  that  the  ^eed 
in  this  case  was  founded  on  a  good  consideration;  on  a  moral 
duty,  not  on  moral  turpitude :  1  Fonb.  Eq.  260;  the  circumstance 
of  its  being  voluntary  does  not  affect  its  validity  where  the 
consideration  is  meritorious.  It  was  also  contended  that  the 
creditor,  under  whose  execution  the  negro  was  sold,  had  slept 
upon  his  rights,  having  suffered  the  negro  to  have  passed  through 
so  many  hands  before  he  was  taken  in  execution. 

By  Court,  Johnsok,  Tbszevakt,  and  Bsbvabd,  JJ.,  in  thf 
absence  of  Gbdcxs  and  Wattss,  JJ.,  granted  a  new  trial,  on  the 
ground  that  the  evidence  of  O'DriscoU,  as  to  the  dedarationa 
of  the  parties  at  the  time  of  the  making  of  the  voluntary  deed 
of  settlement  in  question,  and  of  the  wife  of  the  said  M.  H., 
relative  to  the  motives  and  intentions  of  the  maker  of  the  deed 
was  improperly  admitted  in  evidence.  Such  evidence  was  not 
warranted  by  the  rules  and  principles  of  law  as  applicable  to 
the  case;  and  it  is  impossible  to  tell  what  influence  that  evi- 
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dence  might  have  had  in  producing  the  verdict.  The  question 
of  fraud  or  no  fraud  might  have  been  determined  by  it.  It 
does  not  appear  that  this  evidence  was  brought  forth  by  the  ex- 
amination of  the  defendant's  counsel  as  alleged.  It  appears 
that  they  objected  to  the  evidence  before  it  came  out,  but  the 
court  admitted  it.  The  declaration  of  a  party  should  not  be 
allowed  in  evidence  to  explain  his  intentions  in  favor  of  him- 
self in  questions  of  this  nature.  Voluntary  conveyances  may 
be  valid;  but  where  there  are  other  circumstances  of  a  fraudu- 
lent intention^  the  deed  being  voluntary  and  gratuitous  and 
the  donor  being  in  debt  are  evidence,  along  with  the  other 
circumstances,  of  an  intent  to  defraud  creditors;  and  a  deed 
of  conveyance  made  with  a  design  to  defraud  one  creditor  is 
void  as  to  every  other  creditor. 

Bay,  J.,  contra,  was  of  opinion  that  the  verdict  was  according 
to  the  obvious  justice  of  the  case  and  therefore  ought  to  stand. 
That  the  creditor,  at  whose  suit  the  negroes  were  sold,  had  a 
mortgage  of  two  other  negroes,  which  was  ample  security  for 
his  debt,  which  he  might  obtain  satisfaction  for  without  resort- 
ing to  the  negroes  in  question.  It  was  true  that  he  acknowl- 
edged that  the  negroes  mortgaged  had  been  removed  out  of 
the  state,  by  the  instigation  as  was  supposed  of  the  mort- 
gager; but  still  they  might  be  come  at;  and,  besides,  the  debtor 
was  not  insolvent  but  had  other  property.  That  the  evidence 
to  prove  the  deed  fraudulent  was  slight  and  insufficient;  and 
that  although  the  negroes  in  question  had  been  sold  fairly  at 
sheriff's  sale,  and  had  since  passed  through  the  hands  of  sundry 
persons,  yet  these  vendees  were  not  ignorant  of  the  deed  of 
conveyance,  and  bought  with  their  eyes  open. 

New  trial  awarded. 


Yanderhost  V.  MaoTagga&t. 

Wasranty,  when  kot  Implied.— a  vendor  of  rice  sold  here  is  not 
liable  imder  an  implied  warranty  for  a  defect  in  its  quality  or  Bonnd- 
ness  which  is  not  discovered  until  its  arrival  abroad,  and  which,  if  it 
existed  at  the  time  of  sale,  might  easily  have  been  detected  by  an  ex- 
amination. 

MonoK  for  a  new  trial.  The  action  was  assumpsit  for  xioe 
sold  and  delivered,  and  the  defendant  claimed  a  set-off  for  un- 
soundness. It  appeared  the  defendant  bought  fifteen  barrels 
i»f  rice  from  the  plaintiff,  and  at  the  time  examined  two  of  them, 
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and  had  an  opportanity  to  examine  the  remainder.  A  witnesp 
for  the  plaintiff  proved  that  he  brought  the  rice  to  Charleston 
to  the  plaintiff,  and  suspecting  that  some  of  the  barrels  had  got 
wet  in  loading  the  vessel.  He  examined  two  of  them,  and 
found  they  had  sustained  no  damage;  that  they  came  safe  to 
that  place  under  a  close  deck.  A  witness  for  the  defeiidani 
proved  that  at  Alexandria,  in  Virginia,  where  defendant  sent 
the  rice,  after  eight  days'  passage,  he  saw  samples  of  it,  taken 
from  two  of  the  barrels,  which  were  bad,  dingy,  and  musty, 
and  in  his  opinion  the  cause  of  damage  existed  previously  to 
the  sale;  and  it  sold  considerably  lower  than  if  it  had  been 
sound  and  good.  Other  witnesses  who  saw  two  of  the  barrels 
at  the  time  of  sale,  testified  to  its  soundness. 
Verdict  for  the  d^endant. 

Desauwure,  in  support  of  the  motion,  argued  that  in  pur- 
chases of  this  sort,  no  wairanty  is  implied  where  the  purchaser 
has  an  opportunity  of  examining  and  judging  for  himself.  It 
would  be  veiy  inconvenient,  as  well  as  dangerous,  to  the  agri- 
cultural interests  of  this  country,  to  allow  the  quality  of  its 
productions  to  be  determined  in  foreign  markets,  for  in  this 
way  many  contracts  might  be  rescinded.  If  the  maxim  caveai 
emptor  be  adhered  to,  no  mischief  will  result,  as  it  is  easy  for 
every  purchaser  of  such  an  article  as  rice  to  examine  and  judge 
for  himself. 

Pringle,  against  the  motion,  insisted  that  the  interest  of 
planters  and  all  others  required  that  mutual  good  faith  should 
be  the  basis  of  all  contracts,  and  that  where  anything  sold  ap- 
pears afterward  to  have  been  materially  defective  at  the  time 
of  the  sale,  or  sustains  damage  in  consequence  of  some  cause 
or  imperfection  inherent  in  the  thing  at  the  time  of  the  con- 
tract, the  party  thereby  prejudiced  should  be  restored  the 
money  or  consideration,  or  have  some  equivalent  recompense. 

By  Court,  Bat,  Johhson,  TaszBVAST  and  Bbsvabd,  JJ.;  absent 
Gbdols  and  Wattbs,  JJ.  A  new  trial,  we  think,  ought  to  be 
granted  in  this  case,  on  the  ground  that  the  verdict  is  contrary 
to  evidence.  We  agree  in  principle  with  plaintiff's  counsel, 
that  the  purchaser  in  such  cases  as  this,  is  bound  to  examine 
thoroughly  and  judge  for  himself,  and  that  it  would  be  attended 
with  great  inconvenience,  and  might  prove  greatly  prejudicial 
to  planters,  to  allow  evidence  to  show  that  articles  of  country 
produce  sold  and  delivered  here,  such  as  rice,  which  is  capable 
oi  an  easy  examination,  and  which  might  be  fully  examined. 
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and  its  quality  and  condition  condusiyely  settled  here,  has  been 
found  in  some  foreign  and  distant  market,  to  be  of  a  different 
quality y  or  imperfect  and  defectiye,  and  not  snch  as  it  was  repre- 
sented to  be  when  sold  here.  It  might  open  a  wide  door  to 
fraud  and  imposition.  In  such  contracts  as  this,  we  are  of 
opinion  there  is  no  implied  warranty  where  the  buyer  depends 
upon  his  own  judgment,  and  buys  upon  an  actual  examination. 
Sectis,  where  rice  is  bought  by  sample,  and  the  buyer  does  not 
undertake  to  examine  and  judge  for  himself,  but  relies  on  the 
sample,  although  he  may  examine  if  he  will.  In  such  cases 
there  is  an  express  warranty. 
New  trial  granted. 

This  CHM,  as  well  as  !F%d(^  t.  ifelMl ,  1  Am.  Dec.  eSO^  ia  a  modifioa- 
tkm  of  the  rule  aatabliahed  in  South  Carolina,  in  the  case  of  Ttmrod  t. 
Shoofbred^  1  Am.  Deo.  G20,  that  a  sound  price  implies  a  wanaaty. 


State  v.  Lymburn. 

[1  BwE¥Aai>«  MT.] 

ItoiCTMBirr  FOB  iHClTiNa  TO  AN  ASSAULT.— One  whoindtssoCheiB  to  Ham 
oominisaion  of  an  assault  and  battery,  may  be  indicted  and  punished  as 
a  principal,  if  the  offense  be  actually  committed,  although  he  did  not 
otherwise  participate  in  it  Whatsoever  will  make  a  man  an  aooessozy 
before  the  fact  in  felony,  will  make  him  a  principal  in  treason,  petit 
lareeny  and  misdemeanor. 

Motion  for  a  new  trial.  The  indictment  was  for  an  assault 
And  battery  against  the  defendant  and  two  others.  It  appeared 
that  the  defendant  was  the  master  of  a  Tcssel  lying  in  Charleston 
harbor,  not  far  from  another  vessel,  on  board  of  which  the 
prosecutor  was,  an  altercation  arose  between  the  prosecutor 
and  the  defendant,  and  between  the  men  in  the  respectiTe 
vessels,  in  consequence  of  which  some  of  the  defendant's  men 
boarded  the  vessel  of  the  prosecutor,  in  order  to  chastise  him. 
The  prosecutor  made  resistance  and  defended  himself,  where- 
upon the  defendant,  who  was  on  board  his  own  vessel,  called 
out  to  his  men,  to  **  beat  the  rascal  and  throw  him  overboard." 
The  assailants  beat  him  very  much,  and  almost  fatally  injured 
him.  The  jury  found  the  defendant  guilty.  It  was  contended 
at  the  trial  on  the  defendant's  behalf,  that  he  had  done  no  act 
of  violence,  making  him  liable  to  an  indictment,  and  that  words 
alone  will  not  make  an  assault,  the  same  ground  was  taken  on 
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the  present  motion,  and  it  was  urged  that  the  judge  who  pre* 
sided  at  the  trial,  had  misdirected  the  jury,  saying  that  "  in 
the  highest  offense,  viz:  treason;  and  in  the  lowest  offenses, 
yiz:  petit  larceny  and  misdemeanor,  that  can  be  no  accessories, 
but  all  are  principals;  and,  therefore,  as  the  defendant  cannot 
be  punished  as  an  accessory,  for  standing  near,  and  command- 
ing, encouraging  and  abetting  the  trespass  committed  on  the 
prosecutor,  it  must  follow,  as  a  necessaiy  conclusion,  on  prin- 
ciples of  law  and  reason,  that  he  must  be  punishable  as  a  prin- 
dpul;  and  although  the  maxim  of  law  is  that  words  alone  will 
not  constitute  a  battery,  yet  it  does  not  follow  that  words, 
accompanied  with  actions  which  are  induced  by  such  words,  or 
promoted  by  them,  will  not."  The  defendant's  counsel  relied 
on  1  Hawk.  P.  G.  133.  The  attorney-general  cited  6  Bac.  Ab. 
580,  and  argued  that  the  defendant  was  aiding  and  abetting, 
and  thus  made  himself  liable,  as  a  principal  wrong-doer.  Thus 
in  murder  all  present  aiding  and  abetting,  are  principals: 
Plowd.  98. 

By  Court,  WArrss,  Tbizeviht  and  Bbxtabd,  JJ.  An  assault 
cannot  be  committed  by  words  alone.  But  in  this  case  an 
atrocious  battery  was  committed,  and  it  is  not  the  question 
whether  an  assault  was  committed,  but  whether  the  defendant, 
as  particeps  crifninis^  has  been  legally  convicted  as  a  principal, 
and  we  think  he  has.  The  law  was  not  improperly  laid  down 
in  the  district  court,  on  general  principles,  and  is  supported  by 
authorities  expressly  in  point.  *'  It  seems  to  haye  been  always 
agreed,"  says  Hawkins,  see  P.  0.  book  2,  c.  29,  sec.  2,  *'  that 
whatsoeyer  will  make  a  man  an  accessory  before  in  felony,  will 
make  him  a  principal  in  high  treason  and  trespass,  as  battery, 
(cites  Eeilw.  65)  riot,  rout,  forcible  entry,  and  even  in  forgery 
and  petit  larceny.  And,  therefore,  wheneyer  a  man  commands 
another  to  commit  a  trespass,  who  afterwards  commits  it  in 
pursuance  of  such  command,  he  seems,  by  necessary  conse- 
quence, to  be  as  guilty  of  it  as  if  he  had  done  it  himself." 
The  act,  causing  the  injury  to  the  plaintiff,  need  not  proceed 
from  the  immediate  assault  to  make  a  party  liable;  but  any 
wanton  act,  by  which  another  suffers  an  assault  or  battery,  wiU 
make  a  man  liable  to  an  action  or  indictment.  1  Esp.  Dig.  818; 
i  WUs.  403;  2  Bl.  B.  892. 

Motion  oTerruled. 
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Fleming  v.  McGlubb. 

[1  BlXVABD,  42a.] 

Custom  of  BiEBCHANTS  Recognized.— The  castom  of  merchanta  recog- 
nized by  law  in  Hub  state,  in  relation  to  protests  and  notices  of  non- 
payment of  bills  of  exchange  is  the  same  as  that  in  England,  and  of 
which  judicial  notice  will  be  taken. 

Pbotest,  when  Essential.— a  protest,  whether  for  non-acceptance  or 
for  non-payment,  is  essential  in  the  case  of  a  foreign  bUl  of  exchange, 
in  order  to  charge  the  drawer  or  indorser;  and  where  a  bill  was  dis- 
honored on  presentment  for  acceptance,  it  is  not  sufficient  to  protest  it 
for  non-payment  at  maturity. 

Notice  of  Dishonor,  when  Sent.— Where  a  bill  drawn  in  this  country 
on  Europe  has  been  dishonored,  notice  must  be  sent  by  the  first  Tessei 
bound  to  any  port  of  the  United  States,  and  it  is  not  sufficient  to  send 
it  by  the  first  ship  for  the  port  whore  the  drawer  and  indorser  reside. 

Dub  Diuqencb  not  Used.  —  Where  more  than  four  months  elapsed 
after  a  bill  was  dishonored  in  London,  before  notice  was  given  to  the 
drawer  and  indorser  in  Charleston,  it  was  held  that  the  jury  could  pre* 
Bume,  unless  the  contrary  appeared,  that  the  holder  had  not  used  due 
diligence  in  giving  notice  required  by  the  circumstances  of  the  case. 

Promise  to  Pay,  when  not  Binding.— A  promise  by  a  party  bound 
to  pay  a  dishonored  bill  is  no  waiver  of  a  want  of  notice,  when  it  is 
made  in  ignorance  of  the  legal  effect  of  the  holder's  laches. 

Notice,  when  Unnegessaby.— The  bankruptcy  of  the  drawer  of  a  bill  of 
exchange  renders  it  unnecessary  to  give  notice  to  the  indorser  of  itc 
non-acceptance. 

Motion  for  a  new  trial.  The  action  was  on  a  bill  of  exchange; 
the  case  was  as  follows:  Black,  agent  of  the  plaintiff,  a  mer- 
chant in  London,  purchased  for  him  a  bill  of  exchange  drawn 
by  one  Douglass,  in  favor  of  the  defendants,  which  was  indorsed 
by  them.  The  bill  was  dated  October  1, 1801,  and  made  pay- 
able sixty  days  after  sight.  It  was  presented  on  the  fourteenth 
of  November,  1801,  to  the  drawee  in  London,  who  refused  ac* 
ceptance,  and  afterwards,  when  due,  refused  payment.  The 
bill  was  protested  for  non-acceptance  and  non-payment.  A 
letter  from  Fleming  to  Black  was  produced  in  evidence,  dated 
January  1, 1802,  and  received  in  March  following,  wherein  he 
informs  Black  of  his  having  inclosed  the  protest  for  non-payment, 
and  that  as  no  opportunity  had  been  offered  of  sending  the  pro- 
test for  non-acceptance,  he  considered  it  would  not  be  necessary 
to  send  it  at  all.  Before  the  receipt  of  this  letter,  Douglass,  the 
drawer,  was  declared  a  bankrupt.  In  Oharleston  where  he  re- 
sided, a  notice  for  the  protest  of  non-payment  was  served  on  the 
assignee  of  Douglass,  the  next  day  after  receipt  of  the  letter  1^ 
Black,  and  also  on  the  defendant,  of  whom  payment  wi>0  de* 
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inanded.  The  defendants  answered  to  the  demand  of  payment, 
that  they  would  make  arrangements  to  pay  the  bill,  and  offered 
cotton  in  payment.  It  did  not  clearly  appear  that  any  oppor- 
tunity of  sending  a  letter  direct  from  London  to  Obarleston  had 
occurred  before  the  time  of  sending  the  letter  from  Fleming  to 
Black.  The  defense  was  that  the  defendants  ought  to  haTe  had 
regular  and  seasonable  notice  of  the  protest  of  non-acceptance. 
On  their  behalf  CTidence  was  introduced  that  about  the  middle 
of  NoTcmber,  1801,  one  Lee  had  received  a  bill  of  exchange 
from  England  drawn  by  the  said  Douglass  in  favor  of  the  said 
drawee,  which  was  sent  back  protested  for  non-aooeptanoe,  and 
thereupon  property  of  Douglass  was  attached.  The  plaintiff 
insisted  en  the  trial:  1.  That  by  the  custom  of  merchants  in  the 
United  States,  a  protest  for  non-acceptance  of  a  bill  of  exchange 
has  never  been  regarded  as  an  essential  requisite  in  order  to 
chaxge  the  indorser;  but  only  a  protest  for  non-jwyment;  2. 
That  under  the  particular  circumstaaoes  of  this  case,  protest  and 
notice  of  non-acceptance  were  not  necessary,  whatever  might  be 
the  general  rule  on  that  subject;  8.  That  at  all  events  the  de- 
fendants were  bound  to  pay  the  bill  on  the  ground  of  their  ex* 
press  promise. 
The  jury  found  for  the  defendants. 

Drayton,  for  the  plaintiff. 

Cheves,  contra. 

By  Court,  Gbuxb,  Wnm,  Tbbivaiit,  and  Buvibd,  JJ. 

The  law  merchant,  as  it  obtains  in  EngUnd,  h  generally  speak- 
ing, the  law  of  this  country.  Some  exoepuons  have  been 
made,  and  some  more  may  be  made,  whi^h  crmvenienoe  and 
necessity  have  directed,  and  may  hereafter  suggfst  The  coa- 
tom  among  merchants  with  us,  in  regard  to  hUls  of  exchange, 
is  the  same  which  exists  in  England,  as  to  protest^  and  notioes 
of  non-acceptance  and  non-payment,  and  must  be  fovemed  by 
the  same  rules.  The  judge,  at  the  trial,  was  therefote  right  in 
rejecting  evidence  to  prove  a  different  usage  from  that  which 
obtains  in  England.  In  the  case  of  foreign  bills,  a  protest  is 
universally  necessary,  whether  for  non-acceptance  or  non-pay- 
ment. It  is  an  essential  part  of  the  custom  of  merchants,  and 
is  requisite  not  merely  on  account  of  the  damages  and  intfveet, 
but  also  on  account  of  the  principal  smn.  In  respect  to  iniand 
bills,  a  protest  is  only  necessary  on  account  of  damages  and 
interest,  and  is  founded  upon  the  statutes  9  and  10  W.  3,  t«. 
17,  and  4  Anne,  c.  9;  Evans  on  Bills,  91.    The  cases 
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adjudged  in  the  courts  of  the  United  States,  do  not  show  a 
different  custom,  nor  do  they  in  any  respect  contradict  this 
doctrine,  but  confirm  it.  They  only  go  to  show  what  CTidenoe 
will  be  received;  and  that  the  protest,  or  a  copy  of  it,  is  not 
necessary  to  be  produced.  Notice  of  such  protest  must  be 
given  to  the  party  meant  to  be  resorted  to;  but  such  notice 
need  not  be  accompanied  with  the  protest  or  a  copy  thereof: 
Evans  on  Bills,  56.  This  notice  ought  to  be  given  as  soon  as 
the  circumstances  of  the  case  will  admit.  Where  there  is 
a  communication  by  post,  it  should  be  sent  by  the  first  poet, 
but  putting  a  letter  into  the  post-office  seems  to  be  sufficient, 
although  it  may  miscany:  2  H.  Bl.  509;  Ghitty,  95. 

Respecting  bills  sent  to  Europe,  notice  should  be  sent  by 
the  first  ship  bound  for  the  United  States,  according  to  the  rule 
of  the  English  courts  respecting  bills  sent  to  India:  2  H.  Bl 
509.  The  judge  did  right,  therefore,  in  chazging  the  jury  to 
lay  it  down,  that  notice  should  be  sent  by  the  first  opportunity 
that  occurred,  which  the  plaintiff  might  have  known  of,  to  thd 
United  States,  whether  it  was  direct  to  Charleston,  or  to  some 
other  port  of  the  United  States.  And  he  did  right,  under  the 
circumstances  of  the  case,  to  leave  it  to  the  jury  to  presume, 
that  an  opportunity  of  sending  notice  sooner,  than  that  by 
which  the  notice  of  non-payment  was  sent,  did  occur,  by 
which  the  plaintiff  might  have  sent  notice  to  the  indorsers,  the 
defendants,  of  the  non-acceptance,  and  which  he  neglected  to 
embrace.  The  bill  was  presented  for  acceptance  in  the  middle 
of  November,  1801;  and  the  defendants  had  no  notice  thei^of, 
until  some  time  in  the  latter  end  of  March  following,  more 
than  four  months  after.  The  probability  is,  that  by  the  use  of 
due  diligence,  notice  might  have  been  transmitted  sooner  by 
some  vessel,  or  vessels,  from  Englajid  to  the  United  States. 
This  natural  and  reasonable  presumption  has  not  been  rebutted 
by  any  evidence  to  the  contrary.  The  laches  of  the  plaintiff, 
in  neglecting  to  exercise  reasonable  diligence,  to  give  timely 
notice  to  the  indorser,  of  the  non-acceptance  of  the  drawee, 
might  be  considered  as  an  extinguishment  of  the  debt,  as  to  the 
defendants;  and  as  discharging  them  from  all  responsibility  on 
the  footing  of  their  indorsement:  1  T.  B.  405;  Id.  167;  5  Burr. 
2670;  1  T.  B.  107;  Chitty,  98;  Bayley,  83;  Evans.  57;  6  Eaat 
8, 14,  110. 

But  it  has  been  insisted,  on  behalf  of  the  plaintiff,  that  it  was 
not  necessary  for  him  to  give  the  defendants  notice  of  the  non- 
acceptance  of  the  bill  in  this  case,  because  the  drawer  had  be- 
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oome  a  bankrapb  before  any  notice  of  the  non-acceptance  could 
have  been  transmitted  to  the  defendants;  aad  thej  could  not 
have  derived  any  advantage  from  the  earliest  notice  that  could 
have  been  sent  to  them,  nor  suffer  any  prejudice  from  the  want 
of  such  notice.    It  seems  to  be  agreed,  that  the  bankruptcy,  or 
known  insolvency,  of  the  drawee,  is  no  excuse  for  the  want  of 
notice:  Evans,  59.    But  notice  may  be  dispensed  with,  if  the 
drawer  have  no  effects  in  the  hands  of  the  drawee;  for  in  such 
case,  the  drawer  had  no  right  to  draw,  and  cannoi  be  injured 
by  want  of  notice:  1  T.  B.  405,  410.    To  say  that  effects  may 
oome  in  after,  before  the  bill  is  due,  is  not  sufficient.    But  will 
this  doctrine  apply  in  the  case  of  an  indorser,  where  the  drawer 
is  insolvent?  1  T.  B.   712.    When  the  indorser  himself  baa 
become  bankrupt,  notice  to  his  assignees,  or  to  himself,  cannot 
be  necessary,  for  they  cannot  take  up  the  bill;  and  the  doctrine 
does  not  hold,  as  between  bankrupt  estates:  8  Bro.  C.  C.  1.   In 
an  action  against  the  drawer,  who  became  a  bankrupt,  it  was 
held,  that  notice  to  the  drawer  was  not  necessary,  because  it 
appeared  that  he  had  no  effects  in  the  hands  of  the  drawee; 
although  the  indorser  had  effects  in  the  drawee's  hands,  and 
the  bill  was  drawn  for  accommodation  to  the  indorser.    Notice 
to  the  drawer  would  have  been  of  no  use:  1  Bos.  &  Pul.  652. 
Where  the  payee  sued  the  drawer  for  non-acceptance,  and  it 
appeared  that  the  drawee  had  no  effects  in  his  hands  of  the 
drawer,  the  court  thought  notice  was  unnecessary:  2  T.  B.  713; 
lid.  405.    ' 

It  is  laid  down  by  Evans,  Essay  on  Bills,  62:  '^That  ac- 
cording to  the  French  ordinance,  notice  of  non-€USceptance  vras 
not  necessary  to  the  indorsers,  if  neither  themselves  nor  the 
drawer  had  effects  in  the  hands  of  the  drawee;  but  the  Tgnglinli 
courts  have  adopted  a  contrary  rule,  more  correct;  that  the  in- 
dorsers are  not  bound  to  make  themselves  acquainted  with  the 
transactions  between  the  drawer  and  the  drawee,  and  are  war- 
ranted in  acting  upon  the  supposition  that  the  bill  was  drawn 
by  a  person  having  sufficient  authority  for  the  purpose."  Where 
the  drawer  or  indorser  is  a  bankrupt  at  the  time  of  the  accept^ 
ance  or  payment  refused,  it  is  unnecessary,  as  Chitty  states,  to 
give  notice  to  him,  or  his  assignee.  In  remarking  on  this  pas- 
sage, and  the  case  of  Ex  parte  Smith,  8  Bro.  C.  C.  1,  Mr.  Evans, 
page  68,  says:  "There  does  appear  to  be  any  sufficient  reason 
for  dispensing  with  notice  to  the  drawer,  who  is  a  bankrupt,  or 
to  his  assignees,  if  the  drawer  is  solvent;  and  still  less  for  dis- 
pensing with  such  notice  to  the  bankrupt  indorser,  or  his  as* 
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BigneeSy  where  the  drawer  rexnains  solvent,  because  in  these 
cases,  their  right  to  recover  against  the  solvent  parties  may  be 
prejudiced  by  the  want  of  notice.    Where  all  the  parties  are 
bankrupts,  no  such  prejudice  can  arise."    There  is  no  case  like 
the  present  where  the  action  is  against  the  indorsers,  who  are  solv- 
ent, and  the  objection  is  the  want  of  notice  to  them  of  the  non- 
acceptance  of  the  drawee,  where  the  drawer  has  become  a  bank- 
rupt.    The  insolvency  or  bankruptcy  of  the  drawer  being  ad- 
mitted, we  cannot  see  what  advantage  the  indorser  could  de- 
rive from  notice  of  non-acceptance  of  the  drawee.    In  this  case, 
resort  has  not  been  had  to  the  drawer,  and,  therefore,  whether 
as  to  him  or  his  assignees,  notice  was  necessaiy,  need  not  be 
decided.    As  to  the  indorsers,  the  question  is,  was  it  necessary 
to  give  them  timely  notice  of  the  non-acceptance  of  the  drawee  ? 
The  reason  which  runs  through  all  the  cases  on  this  subject, 
must  be  adverted  to  and  considered,  namely:   the  prejudice 
which  the  party  resorted  to  is  liable  to  sustain  in  consequence 
of  the  want  of  notice.    If  the  indorsers  had  been  apprised  as 
early  as  possible  of  the  non-acceptance  of  the  bill,  how  could 
they  have  benefited  themselves  by  that  notice  ?    Their  recourse 
must  have  been  to  the  drawer  who  had  become  a  bankrupt,  and 
consequenUy  was  insolvent.    Nothing  could  have  been  obtained 
from  him,  but  what  might  be  obtained  from  his  assignees  with- 
out notice.    We  are,  therefore,  of  opinion  that  it  was  not  nec- 
essary in  this  case  for  the  plaintiff,  the  immediate  indorsee,  to 
have  given  notice  to  the  indorsers,  the  immediate  and  only  in- 
dorsers, of  the  non-acceptance  of  the  bill:  1  Esp.  Bep.  302. 

Another  argument  for  plaintiff  is  that  at  all  events,  the  ob- 
jection of  want  of  notice  was  waived  by  a  subsequent  promise 
to  pay.  In  answer  to  this,  the  defendants  say  such  promise  or 
offer  to  pay  cannot  be  obligatory  on  them,  seeing  that  it  was 
made  under  mistake,  and  through  their  ignorance  of  the  law 
relative  to  the  subject-matter  of  their  promise.  Cases  have 
been  referred  to,  wherein  indorsers,  having  made  such  promises, 
without  notice  of  the  facts  or  circumstances  of  the  case  to  which 
their  promises  related,  were  exonerated:  5  Burr.  2,  670;  1  T. 
B.  712.  And  it  has  been  urged  that  no  solid  distinction  exists 
between  mistakes  in  matters  of  fact  and  mistakes  or  ignorance 
in  matters  of  law.  In  the  case  of  Archer  v.  The  Bank  of  Eng- 
land, Doug.  638,  this  question  arose,  but  was  not  decided.  In 
Bite  V.  IHckason,  1  T.  B.  285,  it  was  touched  on,  but  no  express 
reference  was  made  to  a  mistake  in  point  of  law  merely.  In  a 
late  case,  see  Chitty  on  Bills,  102,  and  Evans  on  money  had 
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and  reoeiTedy  etc.,  2i,  it  was  laid  down  that  if  a  party  does  not 
know  the  legal  conseqaences  of  all  the  facta  within  his  knowl- 
edge, and  pays  money  in  consequence  of  such  ignorance,  and 
under  an  idea  that  he  might  be  compelled  to  pay  it,  he  shall  be 
entitled  to  recover  it  back.  We  are  of  opinion  that  under  the 
eizcumstances  attending  this  case,  the  promise  or  offer  of  the 
defendants  to  pay  the  bill  did  not  amount  to  a  waiver  of  the 
want  of  notice;  for,  although  they  might  have  been  cognizant 
of  all  the  material  facts,  yet  it  appears  they  were  ignorant  of 
the  legal  consequence  of  their  not  having  had  notice,  and  made 
the  promise  or  offiBr  under  a  mistaken  idea  of  legal  obligation: 
See  Peake,  202. 

Upon  the  whole,  we  are  of  opinion  that  a  new  trial  ought  to 
be  granted  on  the  ground  that  notice  was  not  necessaxy  to  be 
given  to  the  defendants  of  the  non-acceptance  of  the  biU,  as 
they  cannot,  by  want  of  such  notice,  suffer  any  prejudice;  nor 
if  seasonable  notice  had  been  given  thereof  could  they  have  ob- 
tained any  advantage. 

New  trial  granted. 


De  Peau  v.  Russell. 

fl  BiSTABD,  4a.] 

A&ANDONHENT,  UOHT  OF.— '*  Where  a  policy  provided  tfast  no  abandoi- 
ment  of  the  neutral  properly  hereby  ineared  shall  take  plaoe  h&  caw  of 
captnre  or  detentioii  by  the  Britiafa»  until  it  be  oondemned,  and  the 
proeeedinga  of  the  court  and  sentence  of  condemnation  produced  to  sub- 
stantiate the  loss;  and  in  case  of  captnre  or  detention  by  any  other 
power,  the  like  document  shall  be  produced  until  satisfactory  reasona 
can  be  given  that  they  cannot  be  obtained:"  it  waa  held  that  the  li^t 
to  abandon,  for  a  capturo,  was  restrained  until  after  iTTMi%innatitMi, 
whether  the  capture  were  by  another  power  or  by  the  British. 

Sake. — ^Although  there  is  no  restriction  in  the  poli^,  the  insured  cannot 
abandon  lor  a  capture,  if,  before  giving  notice  of  abandonment^  he  re- 
ceived mtelligence  that  the  vessel  has  been  released,  and  has  proceeded 
on  her  voyage. 

fiAME.~The  insured  cannot  abandon,  on  the  ground  that  the  voyage  has 
been  defeated  by  a  capture,  after  intelligence  that  the  vessel  has  been 
released,  and  has  arrived  in  safety  at  her  destined  port;  and  when  it 
does  not  appear  that  the  extent  of  the  loss  on  the  voyage  is  such  aa  te 
justify  an  abandonment,  as  in  case  of  a  total  loss. 

Fbbils  Insubkd  Against. — ^An  extraordinary  duty  laid  on  the  goods  in 
the  destined  port,  between  the  capture  of  the  vessel  and  her  release  and 
arrival  there,  is  not  covered  by  the  clause  insuring  against  "all  un- 
avoidable perils,  losses  and  mifilortunes  to  the  damage  of  the  gooda** 

Ihterest  on  Amount  of  Avesaoe. — ^Interest  is  not  recoverable  on  the 
amount  of  an  average,  which  was  admitted  by  the  underwiiters,  where 
the  insured  insisted  on  a  right  -to  abandon  and  recover  for  a  total 
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Case  on  the  folloiving  special  Terdict:  **  We  find  that  the  de- 
fendants insured  on  goods  on  board  the  ship  Pomona  the  sum 
of  eight  hundred  dollars,  as  appears  hj  the  policy  attached  and 
forming  a  part  of  this  Terdict.  That  the  said  ship  was  cap- 
tured whilst  proceeding  on  the  voyage  insured,  on  the  nine- 
teenth September,  1801,  and  carried  into  the  port  of  Algesiras, 
and  there  detained  until  the  twenty-second  October  following; 
and  that  a  general  average  accrued  at  Algesiras,  on  the  eaigo 
insured,  to  be  divided  among  the  underwriters  on  the  policy,  to 
the  amount  of  one  thousand  one  hundred  and  fifty-two  dollars; 
and  that  the  ship  was  released  on  the  twenty-third  October, 
1801,  and  proceeded  to  and  arrived  in  safety  at  Malaga.  But 
that  previous  to  her  release  or  departure  for  Malaga,  as  afore- 
said, on  the  fifth  of  October,  hostilities  between  the  belligerent 
powers  had  subsided,  and  in  consequence,  a  peace  duty  was 
laid  on  the  cargo  of  the  Pomona,  which  duty,  during  the  war, 
was  not  demandable,  but  was  imposed  upon  the  peace  taking 
place.  That  the  plaintiffs,  upon  the  first  information  of  the 
capture  and  detention  aforesaid,  offered  to  abandon  to  the  un- 
derwriters, which  offer  was  refused.  We,  therefore,  if  the  court 
should  be  of  opinion  that  the  plaintiffs  had  a  right  to  abandon, 
or  that  the  extraordinary  duties  were  a  loss  within  the  terms  of 
the  policy,  find  for  the  plaintifiis  an  average  loss  of  fifty-two 
dollars  sixty-seven  one-hundredths  per  cent.,  with  costs.  Or 
if  the  juzy  should  be  of  opinion  that  the  plaintiffs  had  no  right 
to  abandon,  or  that  the  extraordinary  duties,  on  the  interven- 
tion of  peace,  were  not  chargeable  against  the  underwriters,  we 
find  for  the  plaintiffs  an  average  loss,  say  a  ratable  proportion 
of  the  said  sum  of  one  thousand  one  hundred  and  fifcy-two  dol* 
lars  as  the  said  sum  bears  to  the  whole  sum  insured,  with  costs. 
And  we  also  submit  to  the  court  the  question  of  interest,  under 
the  circumstances  of  the  case." 

The  policy  here  referred  to,  in  its  material  points,  is  ex-* 
pressed  as  follows:  *'  To  be  insured,  lost  or  not  lost,  at  and  from 
Charleston  to  Malaga,  upon  any  land  of  lawful  goods  and  meir* 
chandise,  laden,  or  to  be  laden,  on  board  the  good  registered 
American  ship,  called  the  Pomona,  etc.  Beginning  the  ad- 
venture upon  the  said  lawful  goods  and  merchandise,  from,  and 
immediately  following  the  loading  thereof  on  board  of  the  said 
vessel,  at  Charleston,  and  so  shall  continue,  until  said  goods 
shall  be  safely  landed  at  Malaga,  etc.  The  perils  the  assured 
are  to  bear,  are  of  the  seas,  fires,  enemies,  pirates,  assailing 
thieves,  jettisons,  letters  of  marque,  takings  at  sea,  restraints 
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and  detainmentB,  etc. ;  and  all  other  onaToidable  perils,  losses 
and  misfortunes,  to  the  damage  of  the  said  goods,  etc.  Pre- 
mium at  the  rate  of  eight  per  cent,  acknowledged;  and  in 
case  of  loss,  the  assured  to  abate  two  per  cent.,  and  the  insurer 
to  indemnify  at  the  prime  cost  of  the  goods,  or  their  value  in 
the  policy,  etc.  The  property  to  be  warranted  by  the  assured, 
free  of  any  chaise  which  may  arise  in  consequence  of  a  seizure 
or  detention,  on  account  of  any  illicit  or  prohibited  trade,  etc. 
It  is  further  agreed,  that  no  abandonment  of  the  neutral  prop- 
erty, hereby  insured,  shall  take  place,  in  case  of  capture  or  de- 
tention by  the  British,  until  it  be  condemned,  and  the  proceed- 
ings of  the  court  and  sentence  of  condemnation  produced  to 
substantiate  the  loss;  and  in  case  of  capture  or  detention  by 
any  other  power,  the  like  document  shall  be  produced,  until 
satisfactory  reasons  can  be  giyen  that  they  cannot  be  obtained." 
Policy  yalued  at  $9000.    Insurance,  $8200. 

Ward  and  Drayton,  for  the  plaintiffs. 

Pringle,  Desaussure  and  Cheves,  contra. 

Bbeyabd,  J.,  deliyered  the  opinion  of  the  court,  consisting  of 
GsniEE,  Wattes,  TaBZETAirr,  and  Bbevabp,  JJ.  The  principal 
question  submitted  to  the  court  by  the  special  verdict  in  this 
case  is,  whether  the  plaintiffs,  under  the  policy  of  insurance, 
and  all  the  circumstances  of  the  case,  had  a  right  to  abandon. 

The  clause  in  the  policy,  upon  the  construction  of  which  the 
right  to  abandon  is  denied,  is  expressed  in  these  words:  "It  is 
further  agreed,  that  no  abandonment  of  the  neutral  property 
hereby  insured  shall  take  place,  in  case  of  capture  or  detention 
by  the  British,  until  it  be  condemned,  and  the  proceedings  of 
the  court  and  sentence  of  condemnation  produced  to  substan- 
itate  the  loss;  and  in  case  of  captmre  or  detention  by  any  other 
power,  the  like  documents  shall  be  produced,  unless  satisfactory 
reasons  can  be  given  that  they  cannot  be  obtained.'' 

The  verdict  does  not  state  whether  the  capture  and  detention 
was  by  the  British,  or  some  other  power;  but  it  is  understood, 
however,  that  it  was  not  by  the  British.  The  opinion  of  the 
court  is,  that  the  true  sense  of  the  clause  maybe  thus  rendered: 
That  no  abandonment  of  the  property  insured  shall  take  place 
in  case  of  capture  or  detention  by  the  British,  until  after  con- 
demnation; and  not  until  the  proceedings  of  the  court,  in  which 
the  condemnation  shall  be  obtained,  have  been  produced  to  the 
insurers,  to  satisfy  them  that  the  property  has  been  condemned 
in  due  form;  nor  in  case  of  capture  or  detention  by  any  othe^ 
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power,  until  the  like  documents  have  been  produced,  unless  it 
should  appear  that  they  cannot  be  obtained.  This  seems  to  be 
the  most  natural  and  reasonable  construction  the  words  can 
receive.  The  whole  clause  should  be  taken  and  construed  to- 
gether. The  intent  seems  to  have  been  to  qualify  and  abridge 
the  general  right  of  abandonment.  The  first  part  of  the  clause 
concerns  captures  and  detentions  by  the  British;  the  latter  part 
concerns  captures  and  detentions  by  other  powers.  The  latter 
part  cazmot  be  understood  without  having  reference  to  the 
former.  For  what  purpose  should  the  proceedings  of  court 
and  sentence  of  condemnation  be  produced  but  to  evince  the 
right  to  abandon?  And  when  but  at  the  time  the  offer  to 
abandon  is  made?  There  might  have  been  reasons  for  the 
distinction  made  between  the  British  and  other  powers.  The 
difSculty  of  procuring  the  judicial  proceedings  of  the  British 
courts,  might  not  have  been  so  great  as  those  of  the  tribunals 
of  other  powers  from  whom  capture  and  detention  might  have 
iMen  apprehended.  But  if  the  general  right  to  abandon  should 
be  granted  in  this  case,  as  unfettered  by  this  clause  in  the 
policy,  still  I  should  be  of  opinion  that  the  plaintiffs  were  not 
entitled  to  abandon.  The  verdict  does  not  state  at  what  time 
the  offer  to  abandon  was  made,  but  only  ''that  the  plaintiffs^ 
upon  the  first  information  of  the  capture  and  detention,  offered 
to  abandon."  It  does  not  appear  at  what  time  this  first  infor- 
mation was  received;  nor  whether  the  plaintiffs  did  not,  at  the 
same  time,  receive  intelligence  that  the  vessel  was  released,  and 
had  proceeded  on  her  voyage;  and  perhaps  that  she  had  arrived 
in  safety  at  the  port  of  destination.  If  such  intelligence  was 
received  before  the  offer  to  abandon  was  made,  and  as  nothing 
appears  to  the  contrary,  we  may  conclude  that  this  was  the 
case,  the  plaintiffs  had  no  right  to  abandon,  because  the  loss 
did  not  then  appear  to  be  total:  Park,  145, 146;  2  Burr,  1,  214; 
1  T..  R.  191;  Evans,  37. 

It  has  been  insisted,  however,  that  as  the  insurance  was  upon 
the  goods  for  the  voyage,  if  it  should  appear  that  either  the 
goods  or  the  voyage  were  lost,  it  may  be  treated  as  total,  pro- 
vided there  was  a  total  loss  at  any  period  of  the  voyage;  and 
that  as  the  loss  in  this  case  was  total  at  one  period  of  the  voy- 
age, by  reason  of  the  capture,  and  as  the  voyage  was  in  conse- 
quence thereof  so  far  defeated  that  it  was  not  worth  pursuing, 
tiierefore  it  may  be  treated  as  a  total  loss,  notwithstanding  the 
subsequent  release  of  the  ship  and  cargo.  But  it  does  not 
appear  that  the  voyage  was  so  far  defeated,  by  reason  of  any  of 
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the  p€zil8  ixiBinred  against,  as  to  have  been  not  worth  the  further 
porsuit  at  the  time  of  the  offer  to  abandon.  It  is  not  stated 
when  the  offer  to  abandon  was  made.  For  anything  that 
api>earB9  it  might  have  been  after  the  yessel  had  arrived  safe  in 
port;  after  the  peril  was  oyer  and  the  goods  in  safety.  If  bo, 
and  we  may  presume  that  this  was  the  case,  the  plaintLfis'  had 
no  right  to  abandon:  2  Burr.  1, 198;  Park»  168.  Besides  as 
the  right  to  abandon  on  this  ground  depends  on  the  nature  and 
extent  of  the  damnification,  and  it  does  not  appear  in  this  case 
that  the  damage  sustained  was,  in  its  nature  and  extent,  suffix 
oient  to  justify  the  plaintiffs  in  abandoning  to  the  underwriters 
as  in  case  of  a  total  loss.    I  am  of  opinion  they  could  not  do  it. 

The  next  question  submitted  by  the  special  Tordict,  is  whether 
the  extraordinary  duties  laid  on  the  cargo  or  goods  insured, 
while  detained  at  Algesiras,  should  be  considered  as  embraced 
by  the  terms  of  the  policy  and  chargeable  against  the  under- 
writers. The  policy  subjects  the  underwriters  to  responsibiliiy 
on  account  of  all  the  usual  perils,  comprehending  **  all  una- 
Toidable  perils,  losses  and  misfortunes  to  the  damage  of  the 
goods.''  The  peace  duty  did  not  affect  the  goods.  It  does  not 
appear  that  they  sustained  any  damage  by  the  eyent  complained 
of.  They  were  subjected  to  a  charge  or  duty,  but  this  was  a 
political  event  not  insured  against.  The  underwriters  are 
bound  to  know  evexy  cause  which  may  occasion  natural  perils 
and  also  all  political  dangers:  Park,  195.  The  peace  duty  can- 
not be  considered  as  one  of  the  perils  insured  against.  The 
court  are,  therefore,  unanimously  of  opinion  that  the  plainti£b 
should  haye  judgment  for  a  ratable  proportion  of  the  sum  of 
one  thousand  one  hundred  and  fifty-two  dollars,  without  inter* 
est.  The  delay  of  payment  was  occasioned  by  the  plaintifb' 
requiring  more  than  was  legally  due  to  them;  the  defendants 
were  not  in  default  and  ought  not  to  pay  interesb 

Judgment  accordingly  for  the  plaintiffii. 


Price  v.  Db  Pbau. 

[1  BuTiSD.  4B2.] 

UiSEEPBBSBirrATioir  AND  CONCEALMENT.— A  policj  of  iiiBiinuioe  was 
effected  npon  a  Teasel,  repreaentod  to  be  American,  and  fnmiahed  with 
American  papers,  but  in  reality  owned  by  Spanish  subjects,  which  fad 
was  not  disclosed  to  the  insurers.  The  policy  was  held  void  from  the 
beginning,  on  the  ground  both  of  misrepresentation  and  ooncealment; 
and  the  insured  cannot  recover,  whether  the  loss  weie  oaoaed  by  the 
misrepresention,  or  concealment,  or  otherwise. 
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Motion  for  a  new  trial.  The  action  was  on  a  policy  of  insur- 
ance on  a  Tes^el  from  Charleston  to  New  Orleans,  effected  by 
plaintiff  for  Oaptain  Howe,  as  the  owner  of  the  Teasel.  The 
policy  was  taken  in  the  name  of  Howe^  who  was  known  to  be 
an  American  citizen,  though  in  fact  not  the  owner.  The  Teasel 
was  owned  by  Spanish  subjects  at  HaTana.  The  captain,  the 
supercargo,  and  the  plaintiff  and  his  partner,  were  all  the 
agents  of  the  owners,  and  acted  for  them  in  taking  out  Amen* 
can  papers,  and  in  effecting  insurance  on  the  Tessel.  The  Tea- 
sel was  masked,  and  the  circumstances  under  which  she  was 
masked,  were  not  disclosed  or  known  to  the  underwriters.  If 
they  had  been  made  known,  the  premium  would  haTc  been  en- 
hanced. The  action  was  tried  before  Johhsoh,  J.,  and  a  Terdict 
was  found  for  the  plaintiff,  contrary  to  the  instmction  of  the 
judge.  In  her  Toyage  the  Teasel  had  liberty  to  touch  at  Ha- 
Tana. The  premium  was  ten  per  cent.;  one  per  cent,  to  be  de- 
ducted if  the  Tessel  should  go  direct  to  New  Orleans.  She  waa 
boarded  by  a  British  sloop,  and  afterward  perished  at  sea. 

In  support  of  the  motion,  it  was  argued:  1.  That  the  policy 
was  Toid  on  the  ground  of  fraud,  there  hsTing  been  a  conceal- 
ment of  material  circumstances;  2.  That  the  representation  on 
the  policy  amounted  to  a  warranty,  that  both  the  Tessel  and 
caigo  were  American  property;  whereas  it  appeared  that  they 
were  Spanish  property. 

On  the  other  side  it  was  conceded,  that  in  general,  a  conceal- 
ment of  circumstances,  materially  affecting  the  risk,  will  Titiate 
the  policy,  but  it  was  contended  there  are  exceptions;  that  the 
insured  is  not  bound  to  know  whether  the  Tessel  or  properly 
is  masked.  There  were  many  things  which  increased  the  risk, 
which  need  not  be  disclosed:  MargaJtrcyd  t.  Crawford^  8  DalL 
491;  Park.  182,  175,  820;  Comp.  607,  787. 

By  Court,  Gbimxx,  Tbxzetaiit  and  Bbbtabd,  JJ.  The  insured 
was  bound  to  disclose  the  circumstances  of  the  case,  that  were 
matexial  in  computing  the  risk.  He  did  not  disclose  CTCiything 
that  he  ought.  He  also  misrepresented  facts,  he  represented 
the  property  as  American.  The  policy  was  Toid  from  the  be- 
ginning. It  is  immaterial  whether  the  concealment  or  misrepre* 
sentation  was  the  cause  of  the  loss  of  the  Tessel  or  not. 
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Gage  v.  Allison. 

[1  BaXTABD,  49S.] 

Ejsn  of  Fagtob.— Where  an  agent  or  fiictor  ia  intrnsted with gooda  to 
aell,  and  pay  a  debt  of  his  principal  with  the  proceeds,  he  has  only  a 
qualified  property  in  the  goods,  and  hie  executors,  after  his  death,  can* 
not  lawfully  dispose  of  the  goods,  but  may  retain  them  for  his  lien. 

Right  to  Maintain  TROY£R.~The  plaintiff,  to  maintain  an  action  of 
trover,  must  appear  to  be  entitled  to  the  thing  in  question,  and  to  be 
in  the  actual  and  oonstmctiye  poesesaion  thereof,  at  the  time  of  the  con* 
yersion. 

MonoN  to  set  aside  nonsuit.  The  action  was  trover  before 
JoHireoN,  J.  It  was  to  recover  forty-three  barrels  of  coffee, 
which  the  plaintiff  had  deposited  in  the  hands  of  one  Clayton, 
the  factor,  to  sell;  and  for  which  he  took  a  receipt  from  Clay- 
ton in  the  following  words:  **  Beceived,  sixteenth  March,  1802, 
forty-five  barrels  of  coffee,  which,  when  valued,  to  be  sold  on 
his  account,  and  the  net  proceeds,  after  deducting  amount  of 
his  account,  to  be  subject  to  his  order.  (Signed.)  M.  Clay- 
ton." Clayton  having  sold  two  of  the  barrels  of  coffee,  died 
intestate,  leaving  the  forty-three  bairels  on  hand,  unvalued,  and 
unsold.  His  administrators  possessed  themselves  of  the  coffee, 
and  sold  the  same.  Before  the  sale,  the  plaintiff  made  a  de- 
mand for  the  coffee;  the  defendants  replied  that  they  did  not 
know  that  they  had  any  coffee  of  the  plaintiff  to  deliyer.  On 
this,  the  judge  directed  a  nonsuit,  on  the  ground  that  as  Clay- 
ton had  a  qualified  property,  and  a  power  to  sell,  coupled  with 
an  interest,  it  was  such  a  power  as  would  survive  to  his  per- 
sonal representatives,  and,  therefore,  there  vras  no  proof  of  a 
tortious  conversion. 

Bailey^  in  support  of  the  motion,  cited  1  Str.  6S1;  4  Burr. 
2214,  2219. 

Cheves  and  Pringle^  contra^  claimed  a  lien  on  the  coffee,  on 
behalf  of  Clayton,  and  he  had  also  a  lien  for  storage.  When- 
ever a  party  has  a  lien,  he  may  retain  in  troTcr:  1  Burr.  494;  4 
Id.  2211.  The  factor  was  authorized  to  sell  and  pay  himself 
out  of  the  proceeds;  this  power,  coupled  with  an  int^est,  sur- 
vived to  his  administrators:  8  Yin.  Ab.  486;  2  Mod.  817;  1  Id. 
210.  Therefore,  trover  is  not  maintainable:  7  T.  B.  912.  The 
power  and  the  right  to  sell  are  convertible  terms:  Cowp.  819; 
Bull.  N.  P.  72.  This  power  was  not  revocable:  Esp.  Dig.  581, 
689. 
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By  Court,  Bbevabd,  J.  The  motion  in  this  court  is  to  set 
aside  the  nonsuit,  and  grant  a  new  trial,  on  the  ground  that  the 
judge  who  presided  at  the  trial  was  mistaken  in  his  opinion  of 
the  law  on  the  point  in  question;  and  we  are  of  opinion  he  was 
mistakeu  therein,  and  that  a  new  trial  ought  to  be  granted. 

To  maintain  trover,  it  must  appear  that  the  plaintiff  had  the 
actual  or  implied  rightful  possession  of  the  thing,  the  subject 
of  the  suit.  In  this  case,  it  appears  the  plaintiff  was  the  right- 
ful owner  of  the  coffee  in  dispute  when  the  demand  was  made, 
and  had,  therefore,  the  right  of  possession,  for  property  draws 
with  it  the  implied  possession,  although  the  owner  have  not 
actual  possession.  The  defendants  had  only  a  special  property 
in  the  coffee.  They  had  a  qualified  right  of  possession  only; 
Clayton  himself  had  no  more.  The  coffee  was  bailed  to  him 
for  a  particular  purpose.  He  might  have  sold,  as  the  factor  or 
agent  of  the  plaintiff,  but  he  did  not.  The  coffee  he  had  to 
sell  was  a  personal  trust,  which  did  not  survive  or  go  to  his  ad- 
ministrators. He  might  or  might  not  have  had  a  lien  on  the 
property,  either  on  account  of  a  previous  debt,  which  was  due 
him  from  the  plaintiff,  and  payable  out  of  the  proceeds  of  the 
coffee  when  sold,  or  on  account  of  storage,  or  other  charges, 
which  might  be  paid  by  him  as  factor,  in  respect  of  the  coffee; 
but  the  nature  or  reality  of  any  such  lien  has  not  been  proved, 
but  has  been  supposed,  from  the  face  of  Clayton's  receipt. 
Bat  even  admitting  the  defendants,  as  administrators,  had  a 
a  lien  on  the  coffee,  and  might  retain  the  same  until  the  lien 
was  discharged,  yet  they  had  no  power  or  lawful  authority  to 
sell.  The  coffee  in  their  hands  has  been  compared  to  a  pawn, 
or  pledge.  If  the  comparison  should  hold,  yet  it  will  not  fol- 
low that  defendants  were  entitled  to  sell  the  pawn,  and  by  that 
means  defeat  the  right  of  the  pavmor  to  redeem  his  pledge,  by 
paying  the  money  for  which  the  thing  was  pledged.  A  tender 
of  the  money  due  will  dischaige  the  pawnee's  qualified  prop- 
erty; but  in  this  case  there  would  have  been  no  use  or  pro- 
priety in  making  a  tender,  when  it  was  known  that  the  coffee 
was  sold  by  the  defendants,  and  it  was  not  in  their  power  to 
deliver.  They  had  willfully  put  it  out  of  their  power  to  deliver 
it,  and  by  doing  so,  they  committed  an  illegal  act,  which  illegal 
act  was  a  tortious  conversion  of  the  property  in  dispute,  and 
makes  them  liable  in  this  action. 

Motion  granted. 
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APPOBTiomcEKT  OF  DAMAGES  IN  TRESPASS.— In  an  action  of  trespaH 
lor  aaaaalt  and  battery  against  Beveral  defendants,  who  |deaded  jointly 
not  gailty»  a  verdict  was  fonnd  for  eoTeral  damagee;  it  waa  held  that 
the  jury  may  in  such  case  sever  the  damages  and  apportion  them. 

Joint  Plea. — ^A  joint  plea  may  be  considered  as  several,  as  well  as  jointi 
in  order  to  the  attainment  of  justice. 

Motion  for  a  new  trial.  The  action  was  for  an  assault  and 
battery  on  the  plaintiff  in  his  dwelling-house,  and  tearing  down 
part  of  his  house,  throwing  about  his  goods,  etc.  The  defend- 
ants pleaded  jointly  the  general  issue.  At  the  trial,  before 
Bbstabd,  J. 9  the  plaintiff  reooTered  a  verdict  for  five  hundred 
dollars,  to  be  apportioned  among  the  several  defendants.  The 
motion  for  a  new  trial  was  argued  upon  two  grounds:  1.  That 
the  damages  were  excessive.  But  it  appeared  from  the  report 
of  the  judge  who  presided  at  the  trial,  that  the  trespass  was 
exceedingly  outrageous,  and  the  damages  were  not  thought  ex- 
cessive; 2.  That  the  jury  could  not  award  several  damages,  as 
the  defense  was  joint. 

Desaussure  aixd  Cfheves,  for  the  defendants,  cited:  5  Burr. 
2700;  2  Bao.  Ab.  Tit.  Damages.  The  case  of  WkUe  v.  McNeahf 
etal.,1  Bay.  11,  does  not  contradict  the  doctrine  of  the  Eng- 
lish cases  on  this  point,  for  the  report  of  that  case  does  not  state 
that  the  defendants  pleaded  jointly,  and  it  ought  to  be  pre- 
sumed they  pleaded  several  pleas:  1  £sp.  Dig.  420. 

Pringle,  con/m,  contended  that  the  practice  here  was  different 
from  that  in  England;  the  case  of  WhUe  v.  MsNealy  is  condu- 
siv€  on  this  point.  The  defendants  in  that  case  pleaded  jointly, 
and  yet  it  was  adjudged  the  jury  might  apportion  the  damages. 

By  Court,  Waites,  Bat,  Bbbvabd,  and  Wnns,  JJ.,  were  of 
opinion  that  the  verdict  ought  not  to  be  set  aside:  1.  Because  if 
the  objection  to  its  being  a  finding  of  several  damages  against 
defendants  jointly  charged,  and  found  jointly  guilty,  could  be 
supported,  yet  the  apportionment  of  the  damages  might  be  re- 
jected as  surplusage,  and  the  finding  of  a  gross  sum  by  the  ver- 
dict, which  is  afterward  apportioned,  might  be  considered  as 
joint  damages;  2.  Because  the  jury  upon  such  joint  charge,  may 
find  the  defendants  jointly  guilty,  and  yet  apportion  the  dam- 
ages according  to  their  different  degrees  of  guilt.  This  appears 
to  have  been  the  practice  in  this  country  for  a  long  time  past; 
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and  it  has  not  been  found,  upon  experience,  productive  of  anj 
mischief  or  incouTenience;  nor  is  it  contrary  to  any  principle  of 
law.  The  case  of  HiU  ei  al,  t.  Ooodchild,  in  5  Burr.  2790,  was  de- 
cided upon  full  argument  and  consideration;  but  yet  no  prin- 
ciple of  law  is  stated  as  the  ground  of  the  decision,  nor  any 
strong  reason  for  it,  except  that  it  was  warranted  by  former 
determinations.  The  court  seemed  to  think  that  beoiuse  the 
trespass  was  joint  the  damages  must  of  necessity  be  joint  also; 
admitting  that  if  the  defendants  had  been  charged  jointly  and 
severally,  they  might  have  been  found  severally  guilty,  and  the 
damages  apportioned;  and  also  admitting  that  there  was  a  great 
confusion  in  the  cases  upon  the  subject.  The  practice  and  rule 
of  law  in  England  upon  this  point  does  not  seem  so  well 
adapted  to  answer  the  real  justice  of  such  cases  wherein  the 
point  occurs  as  the  practice  of  our  courts,  which  has  established 
a  different  rule  of  law,  by  which  the  jury  are  authorized  to  as- 
sess damages  according  to  the  different  degrees  of  guilt,  although 
the  trespass  should  appear  to  be  joint  where  the  defendants  are 
jointly  charged,  yet  they  may  plead  severally;  for  no  man  can 
be  compelled  to  combine  his  defense  with  others;  and  if  they  plead 
severally,  the  jury  may,  according  to  the  English  authorities, 
■ever  the  damages:  2  Str.  1140.  But  a  joint  plea  may  be  con* 
sidered  as  several  as  wdl  as  joint,  in  cider  to  the  atfattmnent 
of  justice, 
notion  lefuaed. 
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8PICIFI0  Pebfobxance  of  Pabol  Agreement  Denied<— A  spediU 
peif onnance  of  a  parol  agreement  for  the  sale  of  land,  will  not  be  de- 
creed agaioBt  the  heir  of  the  vendor,  though  he  had  given  instractioni 
in  writing,  stating  the  terms  to  an  attorney  to  draw  the  deeds  of  con- 
Teyanoe. 

brstTFFiciENT  WRITTEN  AGREEMENT.— Where  deeds  were  drawn,  am 
the  vendor  took  them  home  and  wrote  to  the  vendee  that  the  deed^ 
were  ready,  and  requested  her  to  attend  and  settle  the  business,  but 
he  died  before  the  parties  met,  it  was  held  not  to  be  such  an  agreement 
in  writing  as  will  take  the  case  out  of  the  statute  of  frauds,  as  the  letter 
did  not  distinctly  set  forth  the  terms  of  the  agreement,  or  refer  to  t 
written  instrument  in  which  they  are  set  forth,  and  that  the  party 
accepted  such  terms. 

Part  Performance  Insufficient.— The  person  oontracting  to  purchase, 
having  deposited  part  of  the  purchase-money  with  her  agent,  to  pay 
the  vendor  as  soon  as  he  executed  the  deed,  and  the  agent  informing 
the  vendor  of  it,  is  not  such  a  performance  as  takes  the  case  out  of  the 
statute ;  nor  does  the  purchaser  taking  possession  of  the  land,  without 
any  known  permission  of  the  vendor,  make  such  a  part  performance. 

Statute  of  Frauds  need  not  be  Pleaded.— If  a  defendant  chooeete 
avail  himself  of  the  statute,  it  is  not  necessary  that  he  should  by 
answer,  confess  or  deny  the  parol  agreement  alleged  in  the  bill,  the 
law  having  declared  it  void. 

Bill  for  the  spedfio  performance  of  a  contract  for  a  tract  of 
land  alleged  to  haye  been  made  by  the  complainant,  Girena,  as 
the  agent  of  Agnes  Kelsal,  with  Dr.  Calder,  since  deceased* 
The  tract  contained  eight  hundred  and  eighteen  acres,  and  the 
consideration,  as  alleged,  was  two  hundred  and  eighteen  pounds 
cash,  and  the  remainder,  six  hundred  pounds,  in  one,  two  and 
three  years. 
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The  principal  question  in  the  case  was,  as  to  how  far  a  part 
performance  would  take  a  parol  contract  for  the  sale  of  lands 
out  of  the  statute  of  frauds. 

The  facts  in  the  case  fully  appear  from  the  opinion  of  the 
chancellor. 

Alston,  Ward  and  Pringle,  for  the  complainants,  maintained 
that  the  contract  was  perfected,  and  ought  to  be  carried  into 
specific  execution,  and  cited :  Stapley  v.  BiUcher,  1  Yem.  864; 
Pike  V.  WiUiams,  2  Vem.  466;  Lacon  v.  Martins,  3  Atk.  1;  Only 
V.  Walker,  3  Atk.  407;  Wel/ard  y.  Beady,  3  Atk.  503;  Tawney 
V.  Crawlher,  8  Bro.  0.  0.  162;  Foster  v.  Sale,  8  Ves.  Jun.  696; 
Powel,  291;  1  Ponb.  171  (noiis),  168,  182;  1  Atk.  8, 18;  4  Ves. 
Jun.  686. 

Desatissure,  Ford  and  Walker,  for  the  defendant,  contended 
that  this  case  ought  to  be  examined  on  two  grounds:  1.  Under 
the  operation  of  the  statute  of  frauds;  2.  Under  its  own  cir- 
cumstances. 

1.  Under  the  statute,  it  has  been  decided  that  if  an  agreement 
be  by  parol,  and  not  signed  by  the  parties,  or  by  some  one  law- 
fully authorized  by  them,  and  if  such  agreement  be  not  con* 
f  essed  in  the  answer,  it  cannot  be  carried  into  execution.  So,  if 
carried  into  execution  by  one  of  the  parties,  as  by  delivery  of 
possession,  and  such  execution  be  accepted  by  the  other,  he 
that  accepts  it  must  perform  his  part:  1  Fonb.  165,  et  seq. 

The  three  important  circumstances  are:  1.  The  signing  by 
the  parties;  2.  The  confession  in  the  answer;  3.  Or  if  posses- 
sion  has  been  deliyered  by  one  party  and  accepted  by  the  other 
as  an  execution  of  a  complete,  or  by  such  other  acts  as  amount 
clearly  to  part,  performance;  but  in  this  case  none  of  these 
are  found.  Dr.  Calder  signed  nothing;  his  brother  and  heir 
does  not  confess  the  agreement  to  be  complete;  no  possession 
was  delivered,  but  was  taken  after  the  death  of  Dr.  Calder; 
and  the  payment  was  equivocal.  As  to  what  the  law  construes 
a  signing,  they  cited  1  Fonb.  165,  178;  Hawkins  v.  Holmes,  1 
P.  Wms.  770;  Whaly  v.  Bagenal,  6  Bro.  P.  0.  45,  66.  Parol 
evidence  was  inadmissible  to  prove  the  agreement:  Brodie  v. 
St.  Paul,  1  Yes.  Jun.  326,  830;  or  to  prove  a  variation  of  agree* 
ment:  Jordan  v.  Sawbrien,  1  Yes.  Jun.  402;  Pym  v.  Blackburn, 
3  Id.  84.  The  cases  which,  upon  equitable  grounds,  have  been 
exempted  from  the  operation  of  the  statute  are:  1.  Where  in 
consequence  of  fraud  the  provisions  of  the  act  have  not  been 
complied  with:   1  Vem.  296;  1  P.  Wms.  618;  1  Yes.  128;  2 
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Yern.  606;  2  Atk.  98;  3  Id.  338:  Amb.  67.  2.  Wbeic  the  agree- 
ment has  been  in  part  performed  by  deliTery  of  posaeaaion,  paj* 
ment  of  money,  etc.:  Butcher  v.  Siapley,  1  Yern.  863;  Fihe  ▼• 
Wmiams,  2  Id.  455;  Whitechurch  v.  BemM,  1  Yes.  82;  1  Fonb. 
Eq.  175;  Clerk  y.  Wright,  1  Atk.  12;  Lacm  v.  Mertins,  3  Atk. 
14.  3.  Where  the  answer  admits  an  agreement:  Mortimer  t. 
Orchand,  2  Yea.  Jun.  243. 

In  this  case  the  answer  denies  that  the  agreement  is  complete. 
The  confession  of  an  agreement  in  the  answer  most  be  complete 
to  take  it  out  of  the  statute  of  frands:  1  Fonb.  Eq.  167 ,  8.  9. 
Now  all  the  cases  of  part  performance  are  made  to  tnm  upon 
the  point  that  one  party  permitted  the  other  to  act  on  the  parol 
agreement:  1  P.  Wms.  770.    The  general  role  is  (1  Fonb.  Eq. 
175)  that  the  acts  must  be  such  as  could  be  done  with  no  other 
view  or  design  than  to  perform  the  agreement,  and  not  such  as 
are  merely  introductory  or  ancillary  to  it:    OurUer  v.  Elalsay, 
Ambler,  586;  Whitehread  v.  Broclchouae,  1  Bro.  412.    But  gmng 
directions  for  conveyances  and  going  to  view  the  estate  are  not: 
Clerk  T.  Wright,  1  Atk.  12.    We  contend,  secondly,  that  under 
the  droumstanoes  of  the  case,  and  independently  of  the  statafce 
of  frauds,  it  is  in  the  discretion  of  the  court  to  refuse  to  enfcsoe 
this  pretended  agreement,  on  the  ground  of  the  incompleteneaa 
of  the  agreement,  and  on  the  uncertainty  and  on  the  inadequacy 
of  price,  and  on  alteration  of  circumstances:  1  Fonb.  Eq.  178; 
Cooper  T.  Denne,  1  Yes.  Jun.  565;  3  Id.  184;  Lord  Wa^pole  t. 
Lord  Orford,  3  Id.  420;  1  Fonb.  Eq.  116;  2  Bro.  P.  0.  896;  1 
Fonb.  Eq.  384. 

Ohancellor  Bctlbdob  delivared  the  decree  of  the  court. 

The  complainant's  bill  states  that  he,  as  the  agent  of  Mn. 
Eelsal,  now  deceased,  in  July,  1797,  entered  into  a  parol  agree- 
ment with  Dr.  W.  Oalder,  now  also  deceased,  for  the  purchaae 
of  a  tract  of  land  on  the  terms  and  conditions  in  bill  set  forth. 
It  states  further,  as  a  part  performance  of  the  agreement,  that 
the  sum  agreed  to  be  paid  down  was  deposited  with  the  com- 
plainant's agent,  to  be  paid  to  Dr.  Oalder,  when  he  should  exe- 
cute and  deliver  the  titles  to  Mrs.  Eelsal.  Also  that  Dr.  Oalder 
assented  to  Mrs.  Eelsal  taking  possession  of  the  land  (which  she 
did)  and  preparing  for  the  next  crop,  if  she  thought  proper  i 
that  Dr.  Oalder  went  soon  afterward  to  Oharleston,  had  titles 
drawn,  and  shortly  afterward  he  returned  home,  viz:  in  the 
month  of  August,  and  died  without  completing  his  contract. 
The  bill,  therefore,  prays  a  specific  performance  by  defend- 
ant as  the  representative  of  Dr.  Oalder. 
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The  defendant  in  his  answer  says  he  is  entirely  ignorant  ol 
any  agreement  made  by  Dr.  Calder  with  complainant  as  agent 
of  Mrs.  Kelsal  for  the  land,  and  therefore  can  neither  admit 
nor  deny  the  charges  in  the  bill.  That  being  at  any  rate  only 
a  parol  agreement,  it  is  Toid  by  the  statute  of  frauds.  The 
defendant  is  ignorant  of  Dr.  Calder's  agreeing  to  Mrs.  Eelsal's 
entering  on  the  land  previous  to  his  malring  titles  thereto;  but 
has  been  informed  that  neither  she  nor  her  agent  entered 
thereon  till  some  time  after  Dr.  Calder's  death.  He  does  not 
admit  the  deposit  of  the  money  as  a  part  performance,  and 
denies  that  it  was  eyer  tendered  to  him,  or  that  complainant 
offered  to  fulfiU  his  contract  till  a  considerable  time  after  de- 
fendant airiyed  in  this  country.  The  defendant  not  haying 
confessed  the  agreement,  nor  admitted  the  allegations  of  part 
performance  as  stated  in  the  bill,  either  of  which  would  haye 
been  sufficient  to  induce  the  court  to  decree  a  specific  execution 
of  the  agreement;  because,  where  defendant  confesses  the 
agreement  or  acknowledges  part  performance  there  is  certainly 
no  danger  of  fraud  or  perjury,  which  were  the  objects  con* 
templated  by  the  statute,  it  was  necessary  for  the  complainant 
to  support  his  case  by  proof.  This  he  has  attempted  to  do 
by  the  adduction  of  parol  eyidence  as  to  the  part  performance: 
first,  by  payment;  next,  by  delivering  possession  of  the  land, 
and  thereby  to  take  the  case  out  of  the  statute.  He  also 
attempted  to  prove  by  parol  evidence  the  contents  of  a  letter 
written  to  him  by  Dr.  Oalder;  but  that  not  being  admitted,  the 
counsel  on  both  sides  went  into  the  cause  and  argued  the  case 
very  fully.  The  complainant,  immediately  after  tiie  first  hear- 
ing, filed  a  supplemental  bill,  wherein  he  recites  the  letter  alleged 
to  have  been  written  by  Dr.  Calder  to  complainant,  and  calls 
for  an  answer  from  the  defendant,  whether  he  has  not  seen  such 
a  letter  in  Dr.  Calder's  handwriting.  Defendant  by  his  answer 
acknowledges  that  the  complainant  had  shown  him  a  letter 
which  he  believed  to  be  in  the  handwriting  of  his  brother, 
though  he  had  not  seen  or  corresponded  with  him  for  many 
years.  The  letter  in  substance  is  to  inform  complainant  that 
all  the  writings  for  the  land  he  had  bought  were  ready,  and  the 
sooner  he  came  and  settled  the  better;  and  desired  Mrs.  Eelsal 
should  go  with  complainant  and  take  her  security  with  her. 
The  parol  testimony  of  Mr.  Fickling  was  produced  to  prove 
that  he  had  seen  the  letter,  and  had  a  conversation  with  Dr, 
Calder  about  the  sale  of  the  land,  and  giving  possession  to  the 
complainant;  but  he  does  not  positively  swear  that  Dr.  Calder 
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told  him  he  had  given  possession  to  comphunant,  nor  does  be 
know  if  Dr.  Oalder  was  present  when  complainant  took  pos- 
session, or  that  he  gave  complainant  authority  to  take  posses- 
sion. Mr.  Whaley,  on  the  part  of  the  defendant,  swore  that 
Dr.  Calder  was  on  his  way  to  Charleston,  in  August,  1797, 
slept  at  his  hpuse,  and  informed  him  that  he  was  coming  to 
town  to  see  Mr.  W.  Simmons,  and  to  leam  from  him  whether 
he  had  declined  the  purchase  of  the  land  now  in  contest;  com- 
plainant having  informed  Dr.  Oalder  that  Simmons  had  de- 
clined it;  that  if  Simmons  had  not  told  complainant  so,  he 
should  have  the  land  if  he  thought  proper;  that  Whaley  was 
with  Dr.  Calder,  after  his  return,  during  the  greater  part  of  his 
illness,  and  when  he  died;  he  never  saw  either  complainant  or 
Fickling  there,  and  does  not  believe  they  saw  the  doctor  after 
his  return.  Mr.  Simmons  swears  that  he  not  only  had  not 
made  such  a  declaration  to  complainant,  but  that  he  had  not 
seen  nor  ever  heard  of  complainant. 

The  cause  has  been  reargued  on  the  supplemental  bill  and  let- 
ter, and  the  argument  ought  to  have  been  confined  simply  to  the 
point  whether  the  letter  written  by  Dr.  Calder  to  complainant 
varied  the  case  without  going  into  parol  proof  possession.    In 
determining  this  case  we  must  reverse  the  order  of  things  and 
take  up  the  last  question  first,  by  disposing  of  the  letter  set 
forth  in  the  supplemental  bill  and  determining  whether  it  varies 
the  case.    According  to  adjudged  cases  it  is  clearly  held  that  in 
order  to  make  a  letter  evidence  of  an  agreement  for  the  sale  of 
lands  to  take  it  out  of  the  statute,  it  ought  distinctly  to  set 
forth  the  tenns  of  the  agreement,  or  at  least  refer  to  some  writ- 
ten instrument  in  which  the  terms  are  set  forth,  and  that  the 
party  accepted  such  terms.    Does  the  letter  alluded  to  specify 
anything?    It  does  not.    It  only  informs  complainant  that  the 
deeds  were  ready  when  Mrs.  Kelsal  was  disposed  to  perform 
her  part.     There  was  no  obligation  on  her  to  do  it.      No 
evidence  has  been  ofiered  to  show  even  that  she  authorized  com- 
plainant to  negotiate  the  business.    There  was  therefore  no 
mutuality  of  contract.    That  letter  then,  though  the  contents 
are  admitted,  does  not  vaxy  the  case.    As  to  the  delivery  of 
possession  there  is  no  actual  proof  of  it,  for  complainant's  own 
witness  does  not  positively  swear  that  Dr.  Calder  told  him  either 
that  he  had  given  or  even  authorized  complainant  to  take  pos- 
session.   And  from  the  evidence  of  Whaley  and  Simmons,  it  is 
rather  to  be  presumed  that  no  possession  was  ever  given  or  even 
authorized.    The  case  therefore  stands  precisely  on  the  sam# 
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grounds  it  did  upon  the  argument  on  the  original  bill  an  I 
answer. 

It  is  a  singular  case  and  there  is  not  one  like  it  in  the  books, 
for  the  parties  to  the  agreement,  seller  and  purchaser,  are  both 
dead,  and  the  person  who  now  comes  forward  to  claim  a  specific 
performance  of  the  agreement  in  his  own  right  as  the  residuary 
legatee  was  the  agent  of  the  purchaser.  It  rests  with  him  to 
make  out  such  an  agreement  as  best  suits  himself,  and  that  too 
against  a  person  who  could  not  possibly  know  anything  of  the 
transaction,  being  a  total  stranger  in  this  country.  We  do  not 
mean  to  charge  complainant  with  suggesting  in  his  bill  any  un- 
truths; but  a  case  of  this  sort  may  occur,  and  it  would  be  scarcely 
possible  for  a  defendant  circumstanced  like  the  present  to  con- 
trovert the  facts  if  parol  evidence  was  to  be  admitted.  If  ever 
there  was  a  case,  therefore,  in  which  the  statute  should  be 
rigidly  adhered  to,  and  the  party  have  the  benefit  of  it  in  the 
greatest  latitude,  it  is  the  present. 

The  judges  of  the  court  of  equity  were  formerly  very  astute 
in  laying  hold  of  circumstances  in  order  to  enforce  parol  agree- 
ments, and  to  take  them  out  of  the  statute,  whereby  it  is  prob- 
lematical whether  they  have  not  done  more  injury  than  real 
good.  For  though  by  strict  adherence  to  the  letter  of  the 
statute,  a  present  inconvenience  might  have  been  sustained, 
the  mischief  would  soon  have  worked  its  own  cure,  and  the 
parties  would  have  reduced  their  agreements  to  writing,  agreeable 
to  the  directions  of  the  law.  There  would  not  then  have  been 
so  many  cases  on  this  subject,  various  in  their  circumstances 
and  the  decisions  on  them  (as  has  been  observed  by  a  very  in- 
genious writer)  not  immediately  reconcilable.  The  modem 
adjudications,  however,  are  corrective  of  the  former;  and  we 
And  judges  of  the  present  day,  declaring  the  bent  of  their  minds 
strongly  in  favor  of  the  wisdom  of  the  statute,  and  against  the 
cases  that  have  intrenched  upon  it,  and  accordingly  framing  their 
decisions  conformable  to  the  intention  as  well  as  the  letter  of 
the  Statute.  The  question  now  before  the  court,  we  believe, 
has  never  been  fully  discussed.  The  present  decision  will, 
therefore,  establish  a  precedent,  and  with  it  the  law  on  the 
subject.  The  numerous  cases  that  were  cited  have  been  care- 
fully reviewed,  and  after  mature  consideration  of  them,  we  are 
clearly  of  opinion,  that  in  case  of  parol  agreement,  not  tinct- 
ured with  fraud,  if  the  defendant  choose  to  avail  himself  of  the 
statute,  it  is  not  necessary  that  he  should  by  answer  confess  or 
deny  the  agreement,  the  law  having  declared  it  void.    Neither 
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ought  he  to  be  compelled  to  confess  or  deny  part  performance 
of  it,  although  charged  in  the  bill.  That  to  permit  parol 
proof  of  a  parol  agreement  would  be  in  effect  to  repeal  the 
statute,  and  introduce  all  the  mischief,  inconyenience  and  un- 
oertaintj  it  intended  to  prevent.  That  to  admit  parol  proof  of 
part  performance  of  a  parol  agreement  would  be  equally  im- 
proper, and  is  not  warranted  by  any  of  the  cases  in  the  books; 
for  it  is  clearly  held,  that  if  the  part  performance  alleged  be 
possession  of  land,  or  the  payment  of  money,  the  complainant 
must  prore  deliveiy  of  possession  in  the  first  case,  or  receipt  or 
written  evidence  of  payment  in  the  other  to  entitle  him  to  a 
specific  performance  of  the  agreement.  All  the  parol  testi- 
mony, therefore,  which  has  been  adduced  in  the  case  to  prove 
the  paax>l  agreement  of  the  part  performance  of  it,  is  made 
inadmissible,  and  must  be  laid  aside. 

The  case  thus  standing  without  proof  on  the  part  of  the  com- 
plainant, the  facts  of  part  performance,  namely,  payment  of 
part  of  the  purchase-money  and  delivery  of  possession,  not 
being  adznitted,  but  denied  by  the  answer  as  fully  and  ex- 
plicitly as  defendant  could  do  so. 

The  bill  must  be  dismissed  with  costs. 


Butler  v.  Hamilton. 

[3  DUAVMUBB,  298.] 


Riei.iEAftg  or  finiETY. — ^If  the  creditor  extend  the  credit  to  a  long^  period, 
against  the  will  of  the  surety,  the  latter  will  be  diKhaiged;  but  it 
must  appear  that  such  credit  was  given  either  expressly  or  impliedly 
i^inst  his  ocmsent  or  inclination,  or  that  he  was  prejudiced  thereby* 

Same. — ^A  sor^  on  certain  bonds  is  not  released  menly  on  the  creditor 
not  urging  his  demand.  There  must  be  an  express  extension  of  credit 
to  the  pnncipaL  If  one  of  the  bonds  has  been  prosecuted  to  judgment 
and  an  execution  returned  nuUa  b<MM,  there  is,  therefore,  less  neoeesi^ 
to  sue  on  the  others. 

Bill  filed  to  obtain  relief  against  the  liability  of  the  oom- 
plainant  on  three  bonds  executed  by  him,  togeth»  with  one 
Daniel  Bordeaux,  and  as  his  security  to  the  commissioners  of 

the  treasury.    The  bill  stated  that  on  the  fifth  of ,  1787, 

complainant  became  surety  on  three  bonds  as  surety  for  Bor- 
deaux, now  deceased,  payable  to  the  treasurers  and  their  suc- 
cessors in  office;  and  each  bond  conditioned  for  the  sum  of 
seTen  hundred  and  eighty-one  pounds  eleren  shillings  and  eight 
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pence,  with  interest  from  date;  that  the  bonds  were  payable  in 
three  anntal  installments,  to-wit:  On  the  twelfth  March,  1788y 
1789,  1790;  that  the  bonds  were  not  signed  by  one  Atkinson, 
as  they  were  to  have  been,  and  that  it  was  incumbent  on  the 
treasurers  to  have  procured  the  signature,  as  the  name  of  Atkin- 
son was  inserted  in  the  bonds. 

The  bill  further  stated  that  judgment  was  obtained  on  the 
first  bond  against  Bordeaux  and  the  complainant  in  1789;  that 
no  proceedings  were  ever  taken  on  this  judgment  or  on  the 
other  bond  against  either  Bordeaux  or  the  comp],ainant,  and 
the  latter  belieyed  that  all  the  bonds  were  paid  by  the  said 
Bordeaux,  the  principal,  until  Hamilton,  the  controller,  applied 
to  complainant  for  payment;  that  after  the  bonds  were  due  and 
payable,  the  complainant  applied  at  the  treasury  to  leam  if 
they  had  been  paid,  and  was  informed  they  could  not  be  found 
and  must  hanre  been  paid;  that  this  application  was  made 
expressly  to  find  if  the  bonds  were  paid,  he  then  having  it  in 
his  power  to  obtain  indemnity  from  Bordeaux;  that  by  reason 
of  such  neglect  and  laches  on  the  part  of  the  public  officials, 
and  the  non-insertion  of  the  name  of  Atkinson,  as  was  origin- 
ally intended,  it  would  be  unreasonable  to  hold  the  complainant 
liable  on  the  bonds.  It  further  stated  that  the  complainant 
holds  by  assignment  certain  lands  of  Bordeaux  as  security  to 
indemnify  for  his  liability  and  that  the  proceeds  of  these  lands, 
when  recoTcred,  he  is  willing  to  pay  on  account  of  those  bonds 
in  preference  to  indemnifying  himself.  The  bill  then  prayed 
that  the  complainant's  name  may  be  struck  out  of  said  bonds, 
and  that  he  may  be  fully  relieved  in  the  premises. 

The  answer  of  the  defendant  admitted  the  execution  of  the 
bonds,  but  claimed  ignorance  of  the  other  facts  charged. 

Oailiard  and  Parker^  for  complainant,  argued  that  as  Atkinson's 
name  was  not  inserted,  the  complainant  was  discharged:  1 
Pow.  816;  2  Id.  106;  Loft,  113;  that  the  principal  had  not  been 
pressed  for  ten  years,  which  was  an  indulgence  that  the  creditor 
had  no  right  to  give  at  the  risk  of  the  security:  2  Bro.  C.  C. 
579;  2  Yes.  Jr.  540;  4  Id.  824;  8  Atk.  80. 

Pringle,  aUomey-general^  on  behalf  of  the  state,  argued  that 
with  regard  to  one  of  the  bonds  there  could  be  no  doubt,  as 
suit  was  had  on  it  when  due,  and  due  diligence  used;  and  it 
would  have  been  useless  to  pursue  the  principal  on  the  other 
bonds,  as  he  was  insolvent,  and  nulla  bona  returned  on  the  exe« 
cution  on  the  first  bond;  that  leaving  out  Atkinson's  name  did 
not  affect  the  complainant.  To  obtain  additional  security,  was 
merely  intended  to  strengthen  the  security  of  the  state. 


1 
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Chancellor  Butlkdob  delivered  the  decree  of  the  court:   Thia 
is  a  case  of  the  first  impression,  and  of  considerable  magni- 
tude,  as  it  relates  to  the  moneyed  interest  of  this  country.     It 
has  never  before  been  fully  discussed,  therefore  the  court  took 
time  to  deliberate  on  it.    It  has  been  heretofore  a  generall j  re- 
ceived opinion  that  the  principal  and  security  in  a  bond  were  at 
all  times  equally  liable  for  the  payment  of  the  debt,  as  long  as 
the   bond  existed;   and  under  that  impression,  payment  has 
never,  till  lately,  been  resisted  by  the  secority  when  called 
upon.     Some  modern  adjudications  in  the  court  of  chanoeiy  in 
England  have,  however,  shaken  former  opinions;  and  it  is  now 
settled  that  the  security  is  not  liable  to  the  extent  it  was 
believed;  and  that  a  court  of  equity,  under  peculiar  circom- 
stances,  would  give  relief,  and  has  actually  given  it  in  several 
cases.     It  was  never  doubted  that  a  security  had  a  right  to  call 
upon  the  obligee  to  sue  the  principal  and  obtain  payment  of 
the  debt  from  him,  and  if  he  refused  to  do  so,  by  an  applica- 
tion to  this  court,  the  obligee  would  be  compelled  to  bring  suit 
for  that  purpose.    The  grounds  for  relief  in  equity,  in  the  case 
of  sureties,  are  various.     That  the  obligee  has  not  used  due 
diligence  to  recover  his  debt  from  the  principal  in  the  first  in- 
stance, and  has  refused  or  neglected  to  comply  with  the  sure- 
ty's request  to  use  that  diligence.    Also,  that  the  creditor  has 
extended  the  credit  longer  than  the  parties  contracted  for, 
against  the  surety's  consent    The  second  ground  is  the  strong- 
est; it  is  on  that,  and  that  only,  that  the  court  has  uniformly 
determined  in  favor  of  the  surety.    All  the  cases  are  bottomed 
on  that  principle,  that  the  surety  is  only  responsible  for  a  lim- 
ited time;  and  if  the  obligee  will  extend  the  credit  to  a  longer 
period,  against  the  will  of  the  surety,  he  shall  be  discharged; 
for  it  is  both  unreasonable  and  inequitable,  that  a  man  should 
always  have  such  a  cloud  hanging  over  him.    No  one  could  say 
what  estate  he  had  left  for  his  family  if  he  was  to  be  liable  be- 
yond the  time  he  contracted  for.    His  estate  might  continue  to 
be  so  in  the  hands  of  his  heirs  or  legatees  to  the  most  distant 
period.     The  plain,  simple  question  then  is,  whether  the  com- 
plainant, from  the  peculiar  circumstances  of  this  case,  is  enti* 
tied  to  relief  on  the  principles  of  the  adjudged  cases?    With 
respect  to  the  first  bond,  there  is  not  the  smallest  ground  what- 
ever for  relief;  because  it  was  put  in  suit,  and  judgment  and 
execution  obtained  against  him  and  Bordeaux,  the  principal, 
as  soon  as  it  could  possibly  be  done.     What  availed  the  due 
diligence  ?    Was  any  part  of  the  debt  received  in  consequence 
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of  it,  from  Bordeaux  f  Not  a  penny.  Was  he  in  a  situation  to 
pay?  We  presume  he  was  not.  For  what  purpose,  then,  sue 
the  other  bonds  ?  Did  the  complainant  ever  apply  to  the  treas- 
urer to  do  it  ?  It  does  not  appear  that  he  ever  did;  and  for  the 
best  of  reasons,  because  it  would  not  have  advanced  his  inter- 
est,  and  would  have  been  attended  with  additional  expense. 
When  he  made  the  application  to  the  treasurers  to  know  if  the 
bonds  were  taken  up  is  not  stated,  nor  is  it  a  material  circum- 
stance, because  he  could  have  got  the  information  from  Bor- 
deaux himself;  and  from  the  complainant's  own  confession,  as 
stated  in  his  bill,  he  had  ample  means  in  his  own  possession  to 
secure  himself  completely.  He  knew  judgment  had  been  ob- 
tained against  him  on  one  bond.  It  was  therefore  his  interest 
to  see  that  that  was  satisfied  in  the  first  instance,  and  also  the 
other  bonds  afterward,  and  before  he  parted  with  the  funds  he 
was  possessed  of.  If  he  gaye  up  some  of  them  to  Bordeaux, 
without  having  ascertained  whether  the  bonds  in  question  were 
or  were  not  taken  up,  and  has  made  a  bad  bargain  in  the  dispo- 
sition of  the  rest,  he  has  only  himself  to  blame.  The  negli- 
gence of  the  public  officers  ought  not  to  be  used  as  a  shield  to 
protect  him  against  his  own  supineness. 

Upon  the  whole,  the  court  are  unanimously  of  opinion  that 
the  complainant  is  not  entitled  to  relief  on  the  ground  of  neg- 
ligence, with  regard  to  the  first  bond,  because  due,  butunayail- 
ing,  diligence  was  used  to  recover  the  money  on  that.  Nor  is 
he  entitled  to  relief  on  the  other  bonds,  upon  the  ground  of  ex- 
tending the  credit  beyond  the  time  contracted  for,  because  he 
has  not  made  it  appear  that  such  credit  was  given  either  ex- 
pressly or  impliedly  against  his  consent  or  inclination.  This 
case,  therefore,  is  not  similarly  circumstanced,  nor  does  it  oome 
within  the  reason  or  equity  of  the  lately  adjudged  cases.  And 
lastly,  because,  from  complainant's  own  confession,  it  appears 
he  was  fully  indemnified  for  his  suretyship  by  the  funds  de- 
posited with  him  for  that  purpose,  if  he  had  made  due  and 
proper  application  of  them. 

The  bill  must  be  dismissed  with -costs. 


This  case  was  a£Srmed  in  RutUdgt  v.  Oreemoood^  1  DeMuua.  889,  which 
was  decided  on  its  authority.  It  was  there  detennined  that  general  in- 
dulgence given  by  a  creditor  to  the  first  signer  of  a  bond,  will  not  release 
the  other  obligors,  even  if  they  were  mere  sureties;  that  there  must  be  a 
new  agreement,  varying  the  terms  of  the  contract,  and  extending  the  time 
of  payment  to  have  the  effect  of  a  release  to  the  surety.  A  demand  of  the 
surety  to  sue  the  principal  will  not  release  the  surety,  if  the  creditor  offers 
to  sue  all  the  obligors,  but  is  declined  by  the  surety. 


606  Bead  v.  Oaillabd.  [S.  Ottoliii% 

Read  v.  Gaillard. 

p  Dmaumusb.  653.] 

Equitablb  Liek.— a  person  obtained  the  indozBement  of  another  hy 
promiaing  in  a  letter  to  give  him  a  bill  of  sale  on  certain  penonal  iimpert^ 
as  secorit J ;  before  giving  the  bill  of  sale  he  died,  and  the  indorser  ma 
obliged  to  pay  the  note.  It  waa  held  that  the  indorser  was  entitled  to  an 
equitable  li^  on  tha  proper^  in  preference  to  other  creditors. 

Bill  filed  to  establish  a  lien  pn  oertain  personal  estate, 
founded  on  a  written  promise  made  hy  the  defendant's  testatoar 
to  give  a  bill  of  sale  of  the  same  as  a  security  to  complainant. 
It  stated  that  the  late  Thomas  Simons,  on  or  about  the  twenty* 
ninth  of  October,  1804,  wrote  a  letter  to  the  complainant  con- 
tainiugthe  following :  ''  I  am  in  want  of  two  thousand  doUan 
for  a  short  time ;  you  will  much  oblige  me  by  lending  me  your 
note  for  that  sum,  which  I  will  endeavor  to  have  discounted, 
and  I  will  give  you  a  bill  of  sale  for  my  schooner  and  hands  to 
reimburse  you  in  case  of  my  death,  or  other  accident,  so  that 
you  may  not  be  put  to  the  least  inconvenience."  Agre^ 
ably  to  this  request,  and  relying  on  the  promised  security,  the 
complainant  lent  his  note,  which  was  discounted,  and  the  pro- 
ceeds received  by  the  said  Simons.  The  note  was  renewed  at 
the  end  of  sixty  days,  for  the  same  amount,  and  before  it  be* 
came  due  Simons  died;  and  the  complainant  was  obliged  to 
pay  the  note,  and  has  not  since  been  reimbursed.  The  schooner 
referred  to  was  the  Mary  and  Susan,  and  those  employed  were 
four  negroes,  belonging  to  Simons.  After  the  latter's  deaths 
the  complainant  applied  to  the  defendant  as  administrator,  and 
requested  him  to  pay  the  said  two  thousand  pounds,  mthinterest, 
or  to  deliver  up  the  schooner  and  negroes  to  be  sold  for  pay- 
ment, but  he  refused,  and  converted  the  proceeds  to  another 
use.  The  complainant  prayed  that  defendant  should  render 
account  of  the  said  schooner  and  negroes,  and  be  compelled 
thereout  to  settle  the  demand. 

The  defendant  admitted  the  letter,  but  said  it  was  without 
date;  that  Simons  frequently  had  notes  of  complainants  die* 
counted,  and  referred  to  accounts  filed  with  his  answer;  he 
believed  the  schooner  and  negroes  to  be  the  same  as  stated  in 
the  bill;  admitted  the  application  for  payment,  or  deUvery  of 
the  property,  and  refusal,  saying  the  estate  of  the  intestate  was 
insolvent,  and  was,  therefore,  bound  to  pay  the  debts  as  pre- 
scribed by  law.  He  claimed  that  it  appeared  by  accounts  filed 
with  his  answer  that  the  complainant  is  indebted  to  the  estatSi 
which  debt  ought  to  be  set-off. 
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Fringle,  ioi  oomplainant,  argaed  that  the  letter  gave  a  right 
to  a  lien;  it  was,  in  fact,  equivalent  to  a  mortgage;  it  was  an 
eqtdtable  lien  which  equity  would  enforce.  The  court  would 
consider  that  done  which  ought  to  be  done. 

OaiUard^  for  defendant,  insisted  it  was  a  mere  promise,  and 
did  not  amount  to  a  lien.  The  intestate  never  gave  the  bill  of 
sale,  and  the  complainant  never  required  it.  It  would  be  dan- 
gerous to  set  up  these  latent  liens,  as  it  was  opening  a  door  to 
fraud,  and  it  is  opposed  to  the  policy  of  the  law  which  pre- 
scribes publicity.  It  would  also  tend  to  defeat  the  regular  ad- 
ministration of  estates  according  to  the  order  prescribed  by  law. 

Chancellor  Jambs  delivered  the  decree  of  the  court:  Com- 
plainant states  in  his  bill  that  the  testator  of  defendant,  in  his 
lifetime,  being  in  want  of  two  thousand  pounds,  to  pay  hi£  debt 
at  the  South  Carolina  bank,  applied  by  letter  to  complainant 
to  lend  him  his  note  for  that  amount,  and  promised  that  he 
would  secure  him  by  giving  him  a  bill  of  sale  of  his  schooner 
and  his  working  hands  on  board.  That  complainant  lent  de- 
fendant his  said  note,  and  the  defendant  died  shortly  afterward, 
and  complainant  has  since  been  obliged  to  pay  the  same. 
Complainant  seeks  payment,  and  to  have  his  equitable  lien  on 
said  schooner  and  hands  established  by  the  court.  Defendant 
states  that  the  estate  of  his  intestate  is  insolvent,  and  that  he 
is  bound  to  pay  the  debts  in  the  order  prescribed  by  law;  he 
also  charges  that  com'plainant  is  indebted  to  the  estate  of 
Thomas  Simons.  In  this  case  it  does  not  appear  from  any  evi- 
dence that  there  was  any  mortgage,  judgment  or  incumbrance 
upon  the  estate  of  Thomas  Simons  which  could  claim  priority 
to  the  demand  of  complainant.  It  is  indeed  stated  that  Thomas 
Simons,  before  the  date  of  his  letter,  had  prevailed  upon  de- 
fendant to  become  his  indorser  to  a  great  amoiuit  at  the  bank 
ahich  he  has  since  been  obliged  to  pay.  Then  at  the  bank, 
complainant  and  defendant  have  both  been  obliged  to  pay 
notes,  and  at  law  would  have  both  stood  upon  an  equal  footing, 
had  it  not  been  for  the  preference  given  to  the  complainant  by 
Thomas  Simons  in  his  lifetime.  That  he  had  it  in  his  power  to 
give  such  preference  cannot  be  denied;  nor  can  it  be  doubted, 
while  courts  of  equiiy  are  guided  by  that  important  rule  of 
considering  what  ought  to  have  been  done  as  done,  that  com- 
plainant has  an  equitable  lien  upon  the  schooner  and  hands  fox 
the  payment  of  his  demand,  l^e  intestate  says  in  his  letter: 
**  I  will  give  you  a  bill  of  sale  for  my  schooner  and  hands  to 
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mmboxse  jon/'    Tlie  bill  of  Bale  must  then  be  considered  am 
made. 

Therefore,  let  the  amount  of  the  sale  of  said  schooner  and 
hands  be  appropriated  toward  paying  off  the  demand  of  com- 
plainant, except  the  discount  hereafter  mentioned;  and  let  the 
overplus  be  paid  to  the  defendant  to  be  administered  bj  him 
according  to  law.  And  let  it  be  referred  to  the  master  to  ascer- 
tain whether  complainant  was  indebted  to  the  intestate,  and 
if  so,  let  that  sum  be  set  off  against  his  demand  so  far  as  it 
may  go. 


Ramsat  V.  Brailsford. 

[9  naAUMUsa.  0B3J 

Spbcifio  Pbbfobkance.— Where  the  complainant  seeldng  specific  perfonn- 
ance  of  a  contract  for  the  sale  of  land,  has  failed  to  perform  a  precedent 
condition  on  his  part,  the  comt  will  not  decree  specific  performance,  if 
any  injury  has  resolted  to  defendant  for  such  non-peiformance;  bat 
the  defendant  having  taken  possession  of  the  land,  and  paid  part  of 
the  purchase-money,  and  executed  the  agreement  in  part,  the  oonrt 
will  consider  him  as  having  waived  his  objections  to  the  complainant's 
default,  and  will  decree  a  specific  performance  of  the  contract. 

Bill  for  the  specific  performance  of  an  agreement  for  the  sale 
of  a  tract  of  land  in  Georgia.  The  bill  stated  that  Hamilton, 
as  trustee  for  Martha  Laurens,  had  the  legal  seisin  of  one-third 
part  of  a  tract  of  land  called  Broughton  Island,  situated  in  the 
state  of  Georgia,  devised  to  her  by  her  father,  with  the  power 
to  sell  the  same  with  the  assent  of  the  trustee;  and  the  said 
Hamilton  gave  his  consent  to  the  sale  thereof  about  the  twenty- 
first  December,  1803;  that  an  agreement  was  entered  into  with 
Brailsford,  in  substance,  as  follows,  viz. :  David  Bamsay  and 
Martha  Laurens  Bamsay  agreed  to  sell  Brailsford  their  remain- 
ing one-third  of  Broughton  Island,  and  to  deliver  Brailsford 
two  bonds  given  to  their  trustee  by  Fabian;  he,  Brailsford, 
agreeing  to  give  Hamilton  a  bond  including  the  principal  of  the 
said  two  bonds,  payable  on  the  first  day  of  March,  1805,  and  to 
give  the  trustee  a  further  sum  of  four  thousand  pounds  for  the 
said  one-third  of  Broughton  Island,  payable  in  four  equal  iu- 
stallments,  with  interest,  at  the  period  stated  in  the  contract. 
The  bonds  were  to  be  secured  by  a  mortgage  on  the  whole  of 
Broughton  Island;  titles  to  be  executed  as  soon  as  possible, 
but  the  titles  on  the  one  side,  and  the  bonds  on  the  other,  to 
be  retained  until  it  was  certified  that  the  mortgage  was  duly 
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recorded,  and  no  prior  lien  wHateyer  on  said  island.  It  was 
farther  agreed  that  the  interest  due  on  the  bonds  of  Fabian 
should  be  paid  in  cash  or  in  notes,  and  that  a  year's  interest 
should  be  advanced  at  a  fixed  discount  on  the  four  bonds  given 
for  the  piurchase  of  the  island.  In  consequence  of  this  agree- 
ment, it  was  averred  that  Brailsford  entered  on  the  premises, 
and  kept  possession  thereof;  and  although  complainants  are 
now,  and  have  been  at  all  times,  ready  to  perform  their  part  of 
the  agreement,  and  have  long  since  had  titles  drawn,  and  exe- 
cuted by  the  trustee,  yet  defendant  has  prevented  the  agree- 
ment from  being  carried  out;  and  although  he  had  paid 
oompldinant  the  sum  of  two  thousand  and  four  dollars  and 
twenty  cents,  yet  that  sum  is  not  as  much  as  defendant  should 
have  paid  in  cash,  and  defendant  refused  to  pay  the  remainder. 
The  defendant  neglected  to  secure  the  complainants  by  mort- 
gage as  agreed,  or  to  produce  a  certificate  that  there  were  no 
incumbrances.  That  complainants  have  applied  to  defendant 
to  comply  with  the  agreement,  but  he  has  refused  to  do  so. 
The  bill  prayed  for  a  ne  exeat,  and  for  relief. 

The  answer  admitted  Hamilton  seised  of  the  land  in  ques- 
tion in  the  manner  as  stated,  and  that  one  of  the  complainants, 
Martha  Laurens,  is  entitled  to  an  equitable  estate;  admitted  the 
agreement  stated  in  the  bill,  and  that  he  may  have  been  in- 
formed of  the  assent  of  the  trustee,  but  avers  the  first  regular 
notice  he  had  of  the  assent,  was  a  letter  dated  March  27, 1806. 
He  admitted  that  he  entered  on  the  said  island  soon  after  mak- 
ing the  agreement,  but  not  under  the  contract,  but  under  an 
agreement  with  the  administrator  of  Fabian  for  the  other  two- 
thirds  of  the  island.  He  denies  that  complainants  have  always 
been  ready  to  perform  their  part  of  the  agreement,  as  the 
bonds  of  Fabian  had  been  retained  by  them,  although  defend- 
ant, on  his  part,,  had  paid  the  interest  thereon,  and  one  year's 
interest  on  the  bonds  to  be  given  by  him.  That  the  complain- 
ant, David  Bamsay,  had  hindered  the  perfonnanoe  of  the  con- 
tract, by  informing  the  administrator  of  Fabian  that  defendant 
had  not  paid  up  the  cash,  which  he  was  to  have  advanced,  and 
that  the  complainant  looked  solely  to  the  administrator  of  Fa- 
bian for  payment  of  the  bonds  in  complainant's  hands;  the 
titles  to  one-third  of  the  island  had  not  been  executed.  He 
admitted  his  not  having  given  a  clear  title  to  the  whole  island, 
as  to  enable  him  to  give  a  mortgage  of  the  same,  because  cer- 
tain judgments  were  obtained  against  Fabian's  estate,  which 
render  it  impossible  to  comply  with  the  contract.  He  contended 
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that  the  default  of  the  complainants'  not  deliTering  the  bonds 
was  much  greater  than  his,  in  respect  to  the  mortgage;  he  had 
fully  complied  with  the  agreement  as  to  the  cash  payments;  and 
it  was  mutually  agreed,  notwithstanding  the  express  words  of 
the  contract,  that  whenever  the  cash  payment  was  made,  the 
titles  and  bonds  were  to  be  deliTered  to  the  defendant.  He  ad- 
mitted that  complainants  did,  by  letter  of  twenty-fifth  and 
twenty-seventh  of  March,  1806,  propose  to  release  defendant 
from  that  part  of  the  agreement  respecting  the  mortgage  of  the 
whole  of  the  island,  and  in  lieu  thereof  to  receive  a  mortgage 
for  one-third,  but  yet  they  refused  to  deliver  up  Fabian's  bonds. 
Defendant  claimed  that  the  subject-matter  of  the  bill  was  not  a 
case  for  a  specific  execution,  but  rather  for  damages,  and  he 
was  willing  to  have  the  amount  of  damages  assessed  by  a  mas- 
ter, taking  into  consideration  the  rent  of  the  island,  and  the 
money  advanced  by  defendant.  He  denied  all  combination, 
and  prayed  to  be  dismissed  with  costs. 

Bamsay,  for  complainants. 

Parker  and  Drayton,  for  defendant,  insisted  that  they  might 
well  except  to  the  jurisdiction  of  the  court  to  decree  the  specifio 
performance  of  a  contract  for  the  sale  of  land  in  Georgia,  be- 
yond the  jurisdiction  of  the  court;  and  also  that  they  might  re- 
quire the  complainant's  bill  to  be  dismissed,  as  he  had  a  remedy 
at  law;  but  being  desirous  to  obtain  a  final  decision  on  tht 
merits,  they  waived  both  these  objections.     As  to  the  merits, 
the  plaintifis  are  not  entitled  to  a  specific  performance,  as  they 
had  not  complied  with  the  terms  of  the  contract,  in  not  deliv- 
ering to  the  defendant  the  bonds  of  Fabian.    On  the  other 
hand,  the  defendant  had  done  everything  in  his  power  to  com- 
ply with  his  agreement;  he  had  paid  the  interest  due  on  the 
bonds,  and  on  his  own  contract,  though  he  got  no  benefit  from 
it;  the  bonds  of  the  defendant  were  not  to  be  delivered  to  the 
complainant  until  the  titles  were  delivered  him,  which  had  never 
been  done  yet.     The  delay  and  the  injury  resulting  to  the  de- 
fendant ought  to  prevent  a  decree  for  a  specifio  performance, 
leaving  the  parties  to  their  legal  remedies.    They  cited  4  Yes. 
Jun.  690;  1  East,  627;  and  Givem  v.  Colder,  ante,  686. 

By  Court,  James,  Chancellor.  The  complainants  in  this  case 
pray  for  a  specific  execution  of  a  contract  made  with  the  defend- 
ant for  the  sale  of  one-third  part  of  Broughton  island,  of  which 
they  state  the  defendants  to  have  been  in  possession  ever  since 
a  short  time  after  the  date  of  the  said  contract,  to  wit,  on  the 
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twenty-first  of  December,  1803.  The  defendant  insists  that  the 
said  contract  should  now  be  rescinded,  because  the  complain- 
ants prevented  him  from  complying  with  the  same  by  not  deliy- 
ering  to  him  J.  Fabian's  bonds,  as  he  alleges  they  were  bound 
to  do  by  the  contract,  previous  to  his  taking  any  steps  to  com- 
ply with  the  contract. 

[The  court  then  took  a  full  view  of  the  contract  and  of  the 
conduct  of  the  parties  imder  it,  and  declared  its  opinion  to  be 
that  the  complainants  were  bound  to  have  delivered  the  bonds 
of  Fabian  to  the  defendant  when  he  made  the  payments  which 
he  actually  did;  and  that  certain  ill  consequences  having  resulted 
to  the  defendant  from  the  complainant's  not  having  delivered 
these  bonds,  the  court  could  not  have  decreed  a  specific  per- 
formance of  the  contract  if  the  matter  had  rested  there.  But 
the  decree  for  specific  performance  does  not  now  depend  upon 
the  mutual  stipulations  of  the  contract,  for  it  appears  that  the 
defendant  took  possession  of  the  land  with  complainant's  per- 
mission shortly  after  the  date  of  the  agreement.  That  he  has 
remained  in  possession  ever  since,  and  has  also  paid  the  interest 
which  he  was  bound  to  pay  by  the  terms  6t  said  agreement.] 

Therefore  he  has  in  part  executed  the  contract  and  by  his  own 
act  has  waived  the  mutual  stipulation,  and  it  is  too  late  for  him 
now  to  say  to  complainant,  you  have  not  performed  the  con- 
dition precedent,  and  therefore  are  not  entitled  to  a  specific 
performance.  But  as  the  complainants  by  their  own  act  in 
pressing  for  the  payment  of  the  bonds  of  Fabian,  and  threaten- 
ing suit,  when  in  equity  they  ought  to  have  tendered  the  same 
to  defendant,  have  thereby  indirectly  compelled  the  adminis- 
trator of  Fabian  to  eject  the  defendant  from  the  other  two-thirds 
of  the  island,  and  rendered  it  impossible  for  him  now  to  mort- 
gage the  same;  therefore  the  court  will  only  direct  him  to  give 
four  bonds  for  the  purchase-money  of  the  remaining  third,  and 
that  he  do  mortgage  the  said  third.  But  as  defendant  has  paid 
to  complainant  all  the  interest  due  on  Fabian's  bonds  to  the 
first  of  March,  1805,  and  one  year's  interest  in  advance  on  the 
purchase-money,  that  he  be  allowed  the  amoiuit  of  the  money 
so  paid  on  Fabian's  bonds  with  interest  thereon  from  the  time 
he  paid  it,  as  a  part  of  his  purchase-money;  and  that  the  same 
be  deducted  from  the  first  bond,  which  he  is  hereby  decreed  to 
give  to  complainant's  trustee.  But  as  it  appears  by  a  letter  of 
Mr.  Harford  as  early  as  the  twentieth  of  August,  1806,  **  that 
Dr.  Bamsay  had  written  two  letters  to  Mr.  Elliott,  urging  him 
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to  make  speedy  arrangemeDts  to  take  up  his  bonds/'  and  the 
first  letter  from  the  trustee,  Paul  Hamilton,  tlireatening  to  sue, 
is  not  due  until  the  third  of  September,  1805,  it  appears  to  the 
court  that  the  conduct  of  Dr.  Bamsaj,  in  particular,  has  not 
been  equitable: 

1.  In  not  offering  to  deliver  the  bonds  of  Fabian,  thereby  to 
*  ascertain  if  defendant  could  comply  with  his  part  of  the  con- 
tract; and  in  constituting  himself  the  judge  of  his  ability  to 
comply  with  the  same; 

2.  In  making  use  of  those  bonds  knowingly  (for  by  the  letter 
of  Brailsford  above  cited,  he  ought  to  have  known  it),  as  the  in- 
direct means  of  evicting  defendant  from  the  other  two-thirds 
of  the  island,  and  thereby  lessening  the  value  of  the  remaining 
third. 

Under  all  these  circumstances,  it  appears  to  the  court  that 
defendant  is  entitled  to  some  favor. 

It  is  therefore  decreed  that  the  complainants  do  make  to  the 
defendant  good  and  sufficient  titles  for  the  said  third  of  Brough- 
ton  Island,  and  that  the  defendant  do  give  bonds  and  a  mortgage 
of  the  premises.  The  bonds  to  be  made  in  the  following  man- 
ner, viz. :  the  first  bond  for  the  balance  of  the  first  installment, 
if  any,  as  above  directed,  payable  on  the  first  March,  1809, 
when  the  last  installment  was  to  have  been  paid;  and  the  three 
remaining  bonds  payable  in  the  three  following  years,  viz. :  1810, 
1811,  and  1812. 

Moreover,  as  the  use  of  said  lands  enjoyed  by  the  defendant 
ought  to  be  adequate  to  the  interest  of  tiie  purdiase-money,  let 
the  said  four  bonds  draw  interest  from  the  time  that  defendant 
took  possession  of  the  lands  with  permission  of  complainants. 
Also,  let  it  be  referred  to  the  master  to  ascertain  the  time  of 
defendant's  taking  possession;  to  liquidate  the  several  sums, 
and  to  take  bonds  and  mortgage  on  the  principles  above  estab- 
lished. 


DECISIONS 

m  THX 


COUET  OF  APPEALS 


OF 

KENTUCKY. 


Bradlbt  V.  BUVORD. 

JJBmemd,  13.] 

faoow  OF  Fraudxtlknt  Convbtangb.— Direct  proof  of  a  oomliiiiati«n 
In  a  oonTeyanoe  to  defraud  crediton,  cannot,  in  general,  be  expectedi 
bat  from  oJl  the  drcumstancea  attending  the  transaction,  the  court 
may  infer  the  conveyance  to  be  fraudulent. 

What  Ck>NyBYAiTCS  Fraudulent. —A  conveyance  of  all  the  vendor's 
property  and  choeee  in  action,  especially  when  secretly  made,  will  b4 
considered  fraudulent  as  to  creditors. 

CsBDiBiLnT  of  Parties  as  to  Indebtedness.— The  vendee  in  a  con- 
veyance purporting  to  be  made  to  secure  his  debt,  having  permitted 
the  vendor  to  assert  in  his  presence,  that  there  was  nothing  due  him, 
without  contradicting  him,  destroys  the  credibility  of  the  answers  of 
the  vendor  and  vendee  to  a  bill,  where  they  assert  the  existence  of  such 
indebtedness. 

Belief  on  Setting  aside  Fraudulent  Conteyance— Upon  setting 
aside  a  fraudulent  conveyance,  the  vendee  will  be  permitted  to  show 
the  real  amount  due  him  from  the  vendor,  and  to  share  pro  rata  in  the 
prooeeda  of  the  property,  upon  condition,  however,  that  he  first  sur- 
renders all  property  which  has  come  into  his  possession  under  the 
conveyance. 

Bt  Ooubt.  It  appears  that  Bobert  Smart  and  Oeorge  Smart, 
two  of  the  defendants  in  the  court  below,  on  the  thirteenth  day 
of  February,  1799,  ezeouted  a  deed  of  conveyance  to  Bobert 
Bradley,  another  of  the  defendants  in  that  court,  now  the  ap- 
pellant in  this  court,  for  certain  property  therein  specified;  and 
likewise  for  all  and  every  other  species  of  property,  debts,  dues 
or  demands  which  the  said  Smarts  then  had  against  all  and 
every  person  or  persons,  with  all  joint  and  separate  real  and 
personal  estate,  and  which  expresses  to  be  for  and  in  consider^ 
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ation  of  twelve  hundred  potrnds.  And  it  further  appears,  that 
this  suit  was  brought  to  annul  the  said  deed  on  the  chai^  of 
its  being  made  in  oonsequenoe  of  a  combination  between  Uie 
parties  to  defraud  the  appellees  of  debts  due  to  them  from  the 
Smarts. 

Of  this  fraudulent  combination  there  is  no  direct  proof »  and 
in  such  a  case  it  can  hardly  be  expected;  but  it  seems  to  the 
court  that  the  case  was  attended  with  a  vanefy  of  circum- 
stancesy  which  taken  together  amount  to  evidence  equally  satis- 
factory, some  of  which  the  court  will  recite:  A  conveyance  of 
all  a  person's  property,  such  as  the  one  in  question,  has  always 
been  considered  fraudulent  as  to  the  creditors,  both  in  the 
vendor  and  vendee.  And  when  such  a  conveyance  is  secretly 
made,  the  fraudulent  combination  is  thereby  rendered  more 
certain  as  well  as  more  dangerous.  In  the  present  instance,  it 
is  true  that  the  deed  of  conveyance  was  not  long  concealed 
after  it  was  actually  executed;  but  the  appellant  states,  in  his 
answer,  that  a  conveyance  of  the  kind  had,  for  near  two  yean 
and  a  half  before,  been  agreed  on  between  him  and  the 
Smarts,  and  had  been  relied  on  by  him  as  a  security  for  being 
reimbursed  the  value  of  large  advances  of  money,  goods  and 
personal  services,  which  during  that  period  be  alleges  were  ren- 
dered by  him  to  them;  and  as  it  is  not  even  pretended  that  this 
expectation  or  reliance  was  revealed  to  any  other  person,  the 
effect,  as  to  the  other  creditors  of  the  Smarts,  was  the  same  aa 
if  the  conveyance,  or  one  similar  to  it,  had  been  executed  when 
the  agreement  was  first  made;  and  the  fraudulent  intent  is 
equally  certain;  more  especially,  when  from  the  nature  of  the 
services  which  the  appellant  states  he  performed  for  the  Smarts^ 
if  it  is  not  certain,  at  least  the  presumption  is  violent,  that  he 
knew  they  were  obtaining  credits  and  indulgences  for  huge 
sums  of  money  from  those  who  relied  for  payment  on  the  very 
property  which  he  considered  as  his  own,  yet  suffered  to  remain 
in  their  possession. 

Wherefore,  it  is  decreed  and  ordered,  that  the  deeiee  of  the 
said  court  of  quarter  sessions,  in  this  cause  pronounced,  do 
stand  afiSrmed  and  unaltered,  so  far  as  it  declares  the  said  deed 
of  conveyance  to  the  appellant  from  Bobert  Smart  and  Gteoige 
Smart  to  be  void  as  to  their  creditors,  the  appeUeea. 

But,  as  it  seems  to  this  court,  that  the  credibility  of  the 
answers  of  the  said  defendants  in  the  court  of  quarter  seesion8» 
is  destroyed  by  the  depositions  which  prove  that  they  severally 
denied  that  the  Smarts  were  indebted  to  the  appelkbit,  and  that 
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the  appellant  suffered  the  Smarts  to  assert  in  his  hearing,  that 
they  were  not  indebted  to  him^  without  contradioting  them* 
And  for  this  reason,  that  the  appellant's  account  against  them, 
the  Smarts,  which  account  amounts  to  one  thousand  two  hun* 
-dred  pounds,  and  is  stated  by  the  appellant  to  be  the  consid* 
-eration  mentioned  in  the  said  deed  of  cony^ance,  cannot  be 
sustained;  neither  does  the  court  think  that  the  appellant  ought 
to  be  restrained  only  to  so  much  of  the  account  as  has  been 
admitted  by  the  court  of  quarter  sessions. 

Wherefore,  it  is  further  decreed  and  ordered,  that  the  decree 
of  the  said  court,  so  far  as  respects  the  same  be  rerexsed,  and 
that  the  cause  be  remanded  to  the  said  court,  that  it  may 
appoint  auditors  to  ascertain  by  legal  proof,  the  amount  of  the 
several  debts  due  from  the  said  Robert  Smart  and  Gleorge 
8mart,  to  the  complainants  in  that  court;  and  also  the  amount 
•of  the  debts  due  to  the  said  appellants  from  the  said  Smarts, 
and  authorize  the  said  auditors  to  demand,  recover  and  receive 
all  mortgages,  and  all  debts  due,  or  to  become  due,  to  the  said 
Smarts,  from  Bobert  and  Andrew  Porter,  and  Robert  Caldwell, 
in  the  said  deed  of  conveyance  specified.  And  from  time  to 
time  (after  retaining  so  much  of  the  money  for  their  trouble  and 
expenses  as  shall  be  allowed  them  by  the  said  court  of  quarter 
sessions),  to  make  dividends  thereof  to  the  said  appellees  and 
the  said  appellant,  or  to  their  respective  legal  representatives, 
in  proportion  to  the  amount  of  their  several  debts  to  be  ascer- 
tained, as  aforesaid,  until  the  whole  of  them  are  satisfied;  pro- 
vided, however,  that  the  said  appellant  shall  not  receive  a  divi- 
dend until  he  shall  give  up  to  the  said  auditors  the  two  clocks 
and  watch  mentioned  in  the  said  deed  of  conveyance,  or  the 
value  of  them,  together  with  all  and  every  other  kind  of  prop- 
erty, real  and  personal,  belonging  to  the  said  Smarts,  or  its 
value,  which  it  shall  be  satisfactorily  proven  to  the  said  auditors 
that  appellant  has  received  in  consequence  of  the  deed  of  con- 
veyance aforesaid,  and  then  the  said  auditors  shall  pay  or 
deliver  the  residue,  if  any  there  be,  to  the  said  appellant,  or  his 
order.  And  the  said  court  of  quarter  sessions  shall,  from  time 
to  time,  make  such  further  orders  and  decrees  in  the  premises, 
in  completion  of  this  decree,  as  justice,  and  the  contingencies 
which  may  arise  in  the  case,  may  require.  And  it  is  further 
decreed  and  ordered,  that  each  of  the  parties  shall  pay  their 
own  costs  in  this  appeal,  which  is  ordered  to  be  certified  to  ihA 
•aid  court.  _ 

See  Orudery.  AmoIw,  cmte,  666,  for  a  deeisi(ni  on  a  like  point 
Aac  Dbo.  Vol.  n— is 
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Clarke  v.  Galloway. 

[1  BmsD*  46.] 

FkBBT  Frakchisb— Vestiko  akd  Forfbitube.— The  fnnchiae  of  a  ferry 
ma  granted  to  one,  hie  heirs  and  a8flign8,8o  long  as  he  and  they  should 
we]l  and  faithfolly  keep  the  ferry  according  to  the  directions  of  the 
grant  It  was  held  that  the  right  to  the  franchise  did  not  rest  nntU 
the  grantee  commences  the  keeping  of  the  ferry;  that  the  right  to  the 
franduse  u  forfeited  hy  an  unreasonahle  delay  in  putting  the  ferry  in 
nse;  and  that  the  forfeiture  is  not  excused  by  the  death  of  the  firsl 
grantee  soon  after  the  grant  and  the  disability  of  his  heir,  no  exoei>- 
tion  haying  been  made  in  the  gnknt  on  account  of  such  disability. 

Bt  Ootjbt.  It  apx>6ars  from  the  facts  agreed  on  by  the 
parties  that  in  October,  1779,  the  ferry  in  contest  was  estab- 
lished by  act  of  assembly;  and  that  the  keeping  thereof  and 
the  emoluments  arising  therefrom  were  granted  to  Richard 
Calloway,  his  heirs  or  assigns,  so  long  as  he  or  they  should 
well  and  faithfully  keep  the  same  accordiDg  to  the  directiona 
of  that  act.  And  it  further  appears  that  the  said  Calloway,  hia 
heirs  or  assigns,  never  kept  this  ferry,  nor  manifested  a  dispo- 
sition to  do  it,  until  about  twelve  years  after  the  passage  of 
the  act;  further  than  that,  Galloway  was  killed  by  the  Indians 
whilst  he  was  constructing  a  boat  for  that  purpose,  but  it  does 
not  appear  what  length  of  time  had  elapsed  after  he  obtained 
this  grant  before  he  was  killed.  The  defendant,  Mrs.  Patrick, 
however  claims  the  ferry  as  heir  at  law  to  Calloway.  And  it 
further  appear?  that  she  was  an  infant  at  the  time  of  his  de- 
cease; that  before  she  came  to  the  age  of  twenty-one  years, 
she  intermarried  with  the  other  defendant,  Mr.  Patrick;  and 
that  at  the  time  the  suit  commenced  she  was  and  still  con- 
tinues under  this  coverture. 

Whether  the  restriction  contained  in  the  grant  which  has 
been  recited  is  a  condition  or  a  limitation,  is  a  technical  nicetvp 
which  may  not  be  very  material  to  the  decision  of  the  cause. 
But  it  seems  clear  that  it  cannot  be  a  limitation,  because  sach 
a  condition  is  never  styled  a  limitation,  only  where  a  third 
party  will  immediately  be  invested  by  the  grant,  with  the  right, 
whenever  the  first  grantee  shall  fail  to  comply  with  the  condi- 
tion prescribed  by  the  grantor.  But  no  third  party  is  named 
in  the  grant.  Therefore,  the  restriction  it  contains  must  be  a 
condition.  This  condition  is  evidently  two-fold.  In  one  point 
of  view  it  is  a  condition  precedent;  for  until  the  keeping  the 
feny  commenced  the  right  to  it  did  not  vest  in  the  grantees, 
but  remained  in  the  grantor.    In  another  point  of  view  it  ia  a 
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condition  eubsequent,  bj  which  the  right  to  the  ferry  became 
forfeited  wheneyer  the  keeping  of  it,  as  the  act  of  assembly 
required,  shonld  cease.  It  need  scarcely  be  observed  that  as 
the  condition  is  double,  so  by  the  neglect  of  the  grantees  for 
the  great  length  of  time  which  has  been  mentioned  a  double 
forfeiture  has  ensued;  and  that  it  was  not  necessary,  because 
it  was  impossible,  for  the  commonwealth  (the  grantor)  to  make 
an  actual  entry  on  the  premises  to  oust  the  grantees.  But  as 
it  may  be  thought  that  Calloway's  haying  begun  to  build  a  boat 
for  the  f eny  was  so  far  a  compliance  with  the  condition  preced- 
ent that  a  forfeiture  on  that  score  could  not  take  place  until 
after  a  reasonable  time  for  completing  it  had  elapsed,  the  court 
will  principally  rely  on  the  failure  of  the  grantees  for  a  length 
of  time  which  does  not  admit  of  any  apology.  As  to  the  death 
of  Calloway,  and  his  heir  having  been  a  minor  during  part  of 
that  period,  and  a  feme  covert  for  the  remainder  of  it,  no  pro- 
vision is  contained  in  the  grant  for  those  events;  nor  has  it 
been  shown  that  those  impediments  have  been  regarded  in  any 
similar  case,  either  by  the  legislature  or  courts  of  justice.  In- 
deed, it  also  appears  that  the  ferry  in  contest  had,  as  soon  as 
the  circumstances  of  country  would  permit,  been  kept  by  othei 
persons. 

But  this  court  cannot  conceive  that  any  of  them  were  in- 
truders in  a  way  which  can  justify  their  being  considered  as  the 
agents  or  trustees  of  the  grantees,  to  support  their  right,  be- 
cause their  right  never  originated,  or  to  say  the  least,  had  be- 
come void  by  neglect,  and  not  by  disseisure,  before  those  per- 
sons began  to  act,  and  because  it  is  believed  that  no  precedents 
in  point  are  to  be  found.  And  vHth  regard  to  those  of  them  in 
particular  to  whom  this  ferry  was  granted  by  the  county  court 
of  Madison,  and  from  some  of  whom  the  plaintiffs  derived  their 
daim,  it  would  be  highly  absurd  that  the  defendants  should 
found  or  support  their  right  on  the  agency  of  those  who  acted 
under  an  adverse  right.  It  is  unnecessary  to  investigate  the 
legality  of  the  grant  last  mentioned  until  the  defendants  (who 
were  the  plaintiffs  in  the  district  court),  make  out  a  legal  title, 
which  the  court  is  of  opinion  they  have  not  done. 

Wherefore,  it  is  considered  that  the  judgment  of  the  said 
district  court  be  reversed,  and  that  the  defendants  in  error  pay 
unto  the  plaintiffs  their  costs  in  this  court  and  the  district  court 
expended,  which  is  ordered  to  be  certified  to  the  said  court. 
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GULLION  V.  BOWLWARS. 

[SnB>t  76.] 

BUHT  OF  1*BIAL  BT  JuBT.— Aststnte  pioTidiiigtluit  upon  theaffinnanot 
of  A  jndgmeiit  in  the  court  of  appeals,  jadgment  afaall  be  given  by  tbat 
court  against  a  surety  on  a  supersedeas  bond,  is  unconstitiitioiia].  ia 
that  it  depiiTes  the  surety  of  a  right  of  trial  by  jury  in  a  eaaa  wfaete  it 
existed  before  the  adoption  of  the  oonstitation. 

Bt  Codbt.    On  considering  the  act  of  the  general  BaaenMj 
of  this  state,  entitled  **  An  act  to  amend  the  laws  of  proceedings 
in  civil  cases/'  the  court  is  of  opinion  that  the  clause  in  the 
said  act  which  requires  that  when,  on  an  appeal  or  writ  of  error, 
the  judgment  of  an  inferior  court  ^hall  be  affirmed  in  whole,  or 
in  part,  by  this  court,  that  judgment  shall  be  given  by  this  court 
against  the  security  for  the  due  prosecution  thereof,  is  dearly 
unconstitutional,  inasmuch  as  thereby  the  right  of  trial  bj  jury 
is  taken  away  in  such  cases  from  the  surety,  which,  prior  to  the 
date  of  the  constitution,  had  long  been  enjoyed.    Therefore,  it 
is  ordered  that  the  decision  of  this  court  in  the  suits  of  Henry 
Oullion,  plaintiff,  against  Esther  and  Mordecai  Bowlware,  as 
administratrix  and  administrator   of   Richard  Bowlware,   de- 
ceased, defendants,  on  a  writ  of  error;  John  Clusim  and  John 
Emerson,  plaintiffs,  against  The  Commonwealth,  defendant,  on 
a  writ  of  error;  Absalom  Watkins  and  Samuel  Watkins,  plaint- 
iffs, against  Chris.  Clarke,  defendant,  on  a  writ  of  error,  and 
<3onradus  Piles,  plaintiff,  against  Samuel  Shannon,  defendant, 
upon  a  writ  of  error,  entered  on  yesterday,  the  thirteenth  of 
this  instant,  be  amended  by  striking  out  all  those  parts  of  the 
:  said  decisions  which  respect  t^e  sureties  who  are  bound  for  the 
.  duo  prosecution  of  the  said  suits  in  this  court,  and  that  remedy 
.  against  the  said  sureties  may  be  had  only  in  the  same  mode  aa 
\was  lawful  before  the  passage  of  the  said  act. 


Daniel  t;.  Poouis. 

[SmsD  9a.] 

CoKTBAcr  FOB  Balx  OF  Lanb  Void  FOB  FBAxm.— When  the 

of  a  tiaet  of  land  fraudulently  mifirepmenta  the  kwation  and  qnantiftj 
of  the  land,  the  contract  of  side  will  be  rescinded  in  equity. 

BxPBESBNTATiovs  AS  TO  QuAimTY  OF  Land. — ^Wheie  the  vendor  of  a 
tiact  of  land  sold  at  a  certain  prioe  per  acre,  repieaented  it  aa  contain- 
ing a  certain  number  of  acres,  when  in  fact  in  contained  much  more, 
the  vendee  cannot  have  aet  off  to  him  the  number  of  acrea  lepreaented 
by  the  vendor  to  be  in  the  trad,  but  the  transaction  will  be  altogeiUHt 
rescinded  on  equitable  tanna. 
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Bill  in  eqniiy.    The  facts  appear  from  the  opinion. 

Bj  GouBT.  The  appellanta,  who  were  complainants  in  the 
court  below,  have  founded  their  equity  on  two  points:  1.  Fraud 
and  deception  practiced  on  them  by  the  appellee  in  the  sale  of 
land  they  purchased  from  him;  2.  That  the  appellee^  contrary 
to  equity,  has  obtained  judgment  at  law  for  the  balance  of  the 
price  of  the  land,  which  remained  unpaid,  before  he  had  extin- 
guished other  legal  claims  which  interfere  with  several  parts  of 
it.  This  court  conceives  that  the  fraud  and  deception  alleged 
are  clearly  proven,  both  as  to  the  quantity  of  land  and  the  sit- 
uation of  some  of  its  lines  and  comers,  which  makes  it  unnece^ 
sary  to  investigate  the  second  point.  The  principal  object  of 
the  appellants  appears  to  be  to  induce  the  court  to  sever  the 
contract,  or  to  cause  the  land  to  be  so  divided  that  they  may 
not  be  compelled  to  keep  and  pay  for  more  of  it  than  they  were 
induced  by  the  appellee  to  believe  the  whole  of  it  would  meas- 
ure. But  as  neither  the  contract  nor  the  land  consists  of  sev- 
eral distinct  parts,  no  general  principle  can  be  devised  which 
would  authorize  such  a  severance,  and  to  keep  all  the  land,  and 
only  pay  for  a  part  of  it  is  not  requested  by  the  appellants,  nor 
would  it  be  authorized  by  equity.  Therefore,  it  seems  that  the 
most  effectual  relief  within  the  power  of  the  court  is  altogether 
to  dissolve  the  contract,  and  subject  each  of  the  parties  to  such 
reasonable  conditions  as  the  circumstances  of  the  case  require. 

Wherefore,  it  is  decreed  and  ordered  that  the  Raid  decree  ol 
the  district  court  be  reversed,  it  being  repugnant  to  the  fore- 
going opinion,  and  that  the  said  contract,  as  more  fully  set  forth 
in  the  appellant's  bill,  and  the  articles  of  agreement  therein 
referred  to  and  made  part  of  the  same,  be  dissolved;  that  the 
appellee  do  pay  unto  the  appellants  their  costs  expended  in  the 
prosecution  of  this  suit  in  this  court,  and  in  the  said  distriet 
court — also  their  costs  expended  in  defending  the  appellee's  suit 
at  law  for  the  recovery  of  the  money  accruing  on  the  contract 
— and  that  the  injunction  to  stay  all  further  proceedings  thereon, 
so  far  as  it  is  now  in  force,  be  perpetual. 

And  it  is  further  decreed  and  ordered,  that  the  appellants,  or 
their  heirs,  deliver  to  the  appellee,  his  heirs  or  assigns,  posses- 
sion of  the  said  land  on  or  before  the  twenty-fifth  day  of  De- 
cember, which  shall  be  in  the  year  one  thousand  eight  hundred 
and  two,  and  that  the  appeUee  repay,  or  cause  to  be  repaid,  ta 
the  appellants,  on  or  before  the  twenty-fifth  day  of  June  next, 
the  several  sums  of  money  which  they  have  advanced  to  him  in 
part  of  the  price  for  the  said  land,  with  interest  thereon  at  the 
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rate  of  six  per  centum  per  annum  on  each  sum,  from  the  timft 
it  was  paid  until  it  shall  be  repaid;  provided,  howeyer,  that  if 
the  appeUee  fails  to  repay,  or  cause  to  be  repaid,  the  said  se?- 
eral  sums  of  money,  with  interest  therefore  as  aforesaid,  on  ox 
before  the  twenty-fifth  day  of  «June  next,  then  the  appellants 
shall  not  be  compelled  to  yield  possession  of  the  land  until  the 
expiration  of  six  calendar  months  from  the  time  the  repayment 
shall  be  made,  nor  at  any  time  until  they,  or  their  legal  repre- 
sentatives, are  paid  the  full  value  of  the  crop,  which  may  then 
be  growing  on  the  land;  provided,  also,  that  should  the  said 
several  stmiB  of  money  and  interest  as  aforesaid  not  be  paid  or 
tendered  on  or  before  the  twenty-fifth  day  of  June,  which  shall 
be  in  the  year  one  thousand  eight  hundred  and  three,  the  said 
appellee,  or  his  heirs,  shall  then  make,  or  cause  to  be  made,  to 
the  said  appellants,  their  heirs,  or  assigns,  a  good  and  suffi- 
cient deed  in  fee-simple,  with  general  warranty,  for  the  whole 
of  the  said  land,  upon  their  completing  i>ayment  therefor,  to 
him  or  them,  for  four  hundred  and  thirty  pounds,  lawful  money 
of  the  state  of  Kentucky.  And  it  is  further  decreed  and  or- 
dered, that  this  suit  be  remanded  to  the  said  district  court,  that, 
at  the  costs  of  the  appellee,  it  may  forthwith  cause  valiuitions 
to  be  made,  as  the  law  directs,  of  tiie  rents  which  ought  to  be 
allowed  by  the  complainants  for  the  said  land,  from  the  time 
they  took  possession  thereof  under  the  said  contract  until  the 
said  twenty-fifth  day  of  December,  one  thousand  eight  hun- 
dred and  two,  and  of  all  unnecessary  waste  and  destruction  of 
timber  by  them  or  their  orders,  committed  thereon  since  the 
commencement  of  that  period;  and,  likewise,  that  it  cause  to 
be  valued  all  lasting  improvements,  by  clearing  ground,  erect- 
ing houses,  or  otherwise,  and  enter  the  return  of  both  on  its 
record,  and  at  the  same  time  enjoin  the  appellants  from  there- 
after committing  any  unnecessary  waste  or  destruction  on  the 
said  land;  after  which  no  further  valuation  shall  be  made,  ex- 
cept of  such  waste  or  destruction,  and  of  the  crop  growing  on 
the  land  as  aforesaid.  And  it  is  further  decreed  and  ordered, 
that  if  the  difference  between  the  amount  of  the  said  valuations 
shall  be  in  favor  of  the  rents,  waste  and  destruction  before 
mentioned,  the  appellee  shall  retain  the  balance  out  of  the  said 
repayment  to  be  made  by  him;  and  if  the  difference  between  the 
amount  of  the  said  valuations  shall  be  in  favor  of  the  before-men- 
tioned improvements,  it  shall  be  paid  to  the  appellants  at  tba 
time  herein  prescribed  for  the  repayment  of  the  moneys  which 
by  them  have  been  paid  in  part  of  the  price  of  the  land  and 
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the  interest  therefor,  and  shall  be  considered  as  an  addition  to 
their  amount,  be  subject  to  the  same  proTisions,  and  carry  in- 
terest as  aforesaid  from  the  last  mentioned  time.  And,  finally, 
it  is  decreed  and  ordered,  that  this  suit  shall  be  kept  open  until 
the  purposes  of  this  decree  are  accomplished;  and  the  said  dis- 
trict court  shall  make  such  further  decrees  and  orders  therein, 
as  contingencies  may  make  requisite,  which  is  ordered  to  be  oer* 
tified  to  the  said  court 


Bibb  v.  Prather. 

[SiHBBDt  ltt«] 

MiSBEFBBSEKTATiON  AS  TO  BouNDAUBS.— Where  the  vendor  of  land 
xnisrepretentB  the  location  of  its  boundaries  to  the  vendee  at  the  time 
of  the  Bale,  the  sale  will  be  set  aside  in  equity,  notwithstanding  the 
representation  was  innocently  made. 

Bbuef  when  Title  Defbcttve.— Where  the  title  of  the  land  sold  is 
defective,  equity  will,  at  any  time  before  the  conveyance,  enjoin  the 
collection  of  the  purchase  money,  and  set  aside  the  sale  on  equitable 
terms. 

The  facts  appear  from  the  opinion. 

By  CouBT.  It  will  be  necessazy  only  to  examine  whether  the 
district  court  erred  in  dissolving  the  injunction  upon  the  merits 
of  the  cause.  From  the  bill,  answers  and  exhibits,  it  appears 
that  Morehead  misrepresented  the  boundazy  of  the  land,  in  con- 
sequence of  which  a  larger  proportion  of  broken,  stony,  poor 
land,  not  so  well  timbered  and  inferior  in  value,  has  been 
included,  than  if  the  line  had  run  as  represented  by  him;  that, 
to  a  moiety  of  the  land  conveyed  by  Giist,  he  had  no  legal  title 
and  that  there  is  an  interference  of  the  two  tracks  of  land  with 
each  other.  It  is  contended  that  the  misrepresentation  was 
not  made  with  a  fraudulent  intention;  that  the  defects  in  the 
title  were  not  known  till  some  time  after  the  contract,  and  that 
the  interference  is  of  a  very  small  quantity.  But  admitting  all 
this,  yet  the  injury  to  the  complainant  is  the  same  as  if  the 
misrepresentation  had  been  made  vrith  a  fraudulent  intention 
and  the  defects  in  the  title  had  been  known  at  the  time  of  the 
contract  and  concealed.  In  the  one  case,  the  fraud  would  have 
been  criminal;  in  the  other,  it  is  a  legal  fraud,  and  in  either 
case  a  court  of  equity  ought  to  afford  relief.    It  is  further  con* 
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tended  that  tlie  defendants,  Praiher  and  Smilej,  have  been 
dapriyed  of  the  seeorities  which  they  held  for  the  title  of  theee 
lands,  bj  the  act  of  the  oomplainant,  and  being  innooent 
assignees  of  the  bonds,  and  guilty  of  no  f raad,  ought  not  to  be- 
affeoted  by  any  fraud  or  misrepresentation  practiced  or  made 
by  the  defendant,  Morehead. 

The  act  of  assembly  oonoeming  the  assignment  of  bonds  and 
other  writings,  passed  in  1796,  sabjects  the  assignee  to  all  the 
equity  to  which  the  original  obligee  was  subject,  but  in  this  case 
the  assignees  were  privies  to  the  original  contract,  and  on  either 
ground  must  stand  in  the  situation  of  the  obligee.  As  to  their 
being  deprived  of  the  securities  which  they  held  for  the  title  of 
these  lands,  there  is  nothing  in  the  objection.  A  court  of  equity 
can  place  them  in  as  good  a  situation  as  that  in  which  they 
stood  vrith  regard  to  these  securities.  The  defendants'  coun- 
sel also  contended  that  the  complainant  has  not  shown  the 
quantity  or  Talue  of  the  land,  the  situation  of  which  has  been 
misrepresented,  or  the  amount  he  is  likely  to  suffer  on  account 
of  the  defective  title;  in  answer  to  which  it  may  be  said  that 
from  an  exhibit  in  the  cause  it  does  appear  that  there  is  aboui 
one  hundred  acres,  which  includes  land  inferior  in  value,  broken, 
stony  and  badly  timbered,  and  from  another  exhibit  it  also  ap- 
pears that  to  nearly  one-half  of  the  land  conveyed  by  Crist  the- 
title  is  defective;  but  upon  a  motion  for  the  dissolution  of  an 
injunction,  where  the  notice  is  generally  short,  and  in  a  case 
embracing  so  many  different  points  as  this  does,  it  is  not  to  be- 
expeoted  that  the  party  should  come  as  fully  prepared  with 
proofs  as  he  might  do  on  the  final  hearing  of  the  cause;  it  waa 
sufficient  for  him  to  show  that  there  had  been  misrepresenta* 
tion  as  to  the  subject-matter  of  the  contract  as  to  one  point,  and 
defect  of  title  as  to  another;  how  far  he  was  injured  by  the  one, 
and  what  was  the  extent  of  the  other  ought  to  haye  remained  to 
have  been  decided  at  the  final  hearing  of  the  cause.  The  court 
is,  therefore,  of  opinion,  that  the  district  court  erred  in  dis- 
solving the  injunction;  that  the  decree  must  be  reversed,  with 
costs,  and  the  suit  remanded  to  the  said  district  court,  with, 
directions  to  reinstate  the  injunction,  and  retain  the  same  till 
the  final  hearing  of  the  cause,  which  is  ordered  to  be  oertifiad 
to  the  said  court. 


Jxme,  1802.]  Chahbebs  v.  Wdot.  713 

Chambers  v.  Winn. 

[Bkied,  IM.} 

DVTT  OF  Onb  Bound  to  Deliver  Propebtt.— Where  an  obHgatioii 
is  payable  in  property  on  demand,  and  the  obligor  haa  a  known  place 
of  residence  at  the  time  the  contract  is  made,  the  oUigee  most,  as  a 
general  role,  make  demand  at  the  residence  of  the  obligor,  before  he 
can  maintain  an  action ;  but  there  are  exceptions  to  this  rule  arising 
from  special  contract,  from  the  debtor  not  having  a  known  place  of 
residence  in  the  state  at  the  time  of  the  contract,  from  a  subsequent 
change  of  vesidence,  or  from  other  special  cironmstanoes  or  consider- 
ations. 

This  suit  is  founded  on  an  obligation  for  the  payment  on  de- 
mand of  one  hundred  and  twenty  dollars  in  property.  And  the 
first  error  assigned  is,  the  dedaration  does  not  state  that  the 
property  was  demanded  at  the  defendant's  usual  place  of  resi- 
dence. It  is  an  established  doctrine  (unless  otherwise  specially 
stipulated)^  that  whenever  payment  is  to  be  made  in  money,  it 
ought  to  be  made  or  tendered  by  the  debtor  to  the  ^creditor  or 
his  agenty  if  they  can  be  found,  in  the  realm  or  country  where 
the  debt  was  contracted.  One  reason  of  which,  among  others, 
must  be  that  money  is  easily  carried  from  one  part  of  a  coun- 
tiy  to  another.  But  the  transportation  of  almost  erery  other 
kind  of  commodity  is  much  more  expensive  and  difficult,  so  that 
in  general  it  would  be  highly  inconvenient,  both  to  the  debtor 
and  creditor,  that  the  same  doctrine  should  be  extended  to  such 
contracts,  inasmuch  as  the  cost  of  transportation  to  one  or  both 
the  parties  would,  in  many  instances,  exceed  the  value  of  the 
commodity,  and  in  many  instances  be  otherwise  very  oppressive 
to  the  one  or  the  other  of  thenu  Neither  can  the  court  find 
that  this  doctrine  concerning  money  contracts  has  been  ex« 
tended  by  other  courts  to  contracts  for  commodities,  nor  that 
the  question  has  been  generally  decided  on  in  any  way.  There- 
fore, it  seems  just  and  proper  in  this  cause,  and  in  the  general- 
ity of  other  cases  of  the  kind,  that  whenever  the  debtor  had  a 
known  place  of  residence  within  the  state  where  the  contract 
was  entered  into,  that  application  must  there  be  made  for  the 
Gommodity,  and  demanded  of  him,  or  his  agent,  if  to  be  found 
at  that  place,  which  is  consonant  to  the  decision  of  the  court  of 
appeals  for  Yirginia,  in  the  case  of  Dandridge  v.  Harris ^  1  Wash. 
828  [1  Am.  Deo.  465].  To  this  general  rule,  like  almost  all  others, 
there  will  be  many  exceptions,  arising  from  special  contract,  from 
tbedebtor  not  having  a  known  pkice  of  residence  in  the  state  at  the 
lima  of  the  contract,  from  af terwiurd  changing  his  plaee  of  resi- 
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dence,  or  from  other  special  circumstanceB  or  considerations  which 
will  vary  the  equity  of  the  rule.  For  example,  when  a  contract 
is  for  such  commodities  as  by  law  are  subject  to  be  inspected  at 
a  public  warehouse,  it  may  be  implied  that  they  are  to  be  re- 
ceived by  the  purchaser  at  some  warehouse  where  he  usually 
receives  them;  or  when  the  contract  is  for  commodities  to  be 
consiuned  by  the  purchaser  in  a  town,  or  to  be  exported  from 
thence  as  merchandise,  it  may  be  implied  that  they  are  to  be 
delivered  there,  if  from  the  general  custom  of  the  place  it  ought 
to  be  expected.  And  it  may  be  necessazy  to  add  that  when 
any  of  them  are  relied  on  in  a  suit,  they  ought  to  be  set  forth 
in  the  declaration,  replication,  or  assignment  of  breaches. 

The  other  errors  assigned  in  this  cause  also  seem  material, 
which,  however,  need  not  be  particularized,  more  especially  as 
errors  of  the  same  kind  have  heretofore  been  adjudged  fatal  by 
this  court.  Therefore,  it  is  considered  by  the  court  that  the 
judgment  aforesaid  be  reversed  and  set  aside;  that  the  cause  be 
remanded  to  the  court  from  whence  it  came,  for  new  proceed- 
ings to  be  had  therein  to  recommence  by  amending  the  dedara- 
tion,  and  that  the  plaintiff  recover  of  the  defendant  his  costs  by 
him  in  this  behalf  expended;  which  is  ordered  to  be  certified  to 
the  said  court.  • 


Smith  v.  Durbett. 

Individual  LiABiLrrr  of  Pabtnbb.— If  credit  be  given  ezdtuivelj  te 
one  partner,  and  it  appears  that  it  waa  not  intended  that  the  other 
should  be  held  or  looked  to  for  payment,  the  latter  cannot  be  made 
liable. 

Relief  ik  Equity.— A  oonrt  of  equity  will  not  aid  a  party  to  set  up  a 
legal  defense  which  he  conld  have  made,  and  which  he  has  omitted  to 
make  at  the  proper  time  in  an  action  at  law. 

Bt  Coubt.  Smith  having  commenced  a  suit  at  law  for  goods, 
wares  and  merchandiBe,  sold  and  delivered  to  Durrett, 
a  judgment  thereon  for  thirty-seven  pounds  fourteen 
and  one  penny,  to  be  relieved  from  the  payment  of  which  Dur- 
rett  brings  a  suit  in  equity,  and  obtains  an  injunction  to  ati^ 
the  proceedings  on  the  said  judgment,  suggesting  that  a  part- 
nership existed  between  Smith  and  Thomas  Sloo,  and  that  the 
goods  were  delivered  on  the  credit  of  Sloo;  this  injunction  vraa 
made  perpetual  by  the  inferior  court.  The  counsel  for  Smith 
eontended  that  a  partnership  between  Smith  and  Sloo  is  not 


May,  1803.]  Smith  t;.  Dubbett.  716 

directly  charged  in  the  bill  or  relied  on;  that  if  a  partnership 
did  exist,  it  was  only  in  a  special  and  particular  way,  and  not 
understood  by  the  parties  to  have  the  effect  to  make  each  liable 
for  the  contracts  of  the  other;  that  the  purchase  of  the  wheat 
and  cordage  made  by  Sloo  of  Durrett,  was  in  his  indiyidual 
character,  and  not  as  a  partner  of  Smith;  that  the  goods  were 
delivered  to  Durrett  on  his  own  credit,  and  not  on  Sloo's. 

The  counsel  for  the  appellee  contended  that  a  partnership 
did  exist  between  Smith  and  Sloo,  and  although  it  was  for  a  par- 
ticular purpose,  yet  that  the  wheat  purchased  by  Sloo  of  Dur- 
rett was  embraced  in  the  partnership;  that  the  agreement  was 
understood  in  different  ways  by  Sloo  and  Smith;  that  Sloo's 
understanding  of  the  agreement  comported  with  the  writing, 
and,  therefore,  was  the  more  correct^  and  that  the  goods  were 
delivered  on  the  credit  of  Sloo. 

As  to  the  partners\iip,  it  is  not  directly  charged  in  the  bill, 
nor  is  it  so  sufficiently  stated  and  proved  as  to  justify  the  in- 
ferior court  in  affording  the  relief  which  they  have  extended  to 
the  appellee;  if  any  partnership  existed  from  the  proofs  in  the 
cause,  it  is  evident  that  the  parties  did  not  intend  to  make  each 
liable  for  the  contracts  of  the  other;  this  was  dearly  Smith's 
understanding  of  the  agreement,  and  froip  different  parts  of 
Sloo's  conduct,  it  appears  that  he  was  once  of  that  opinion, 
which  probably  was  changed  with  his  circumstances.  It  also 
appears  from  Durrett's  own  showing,  in  his  bill,  that  he  made 
the  sale  of  the  wheat  and  cordage  to  Sloo,  on  his  individual 
credit,  and  held  him  personally  liable  for  the  amount;  nor  does 
does  Durrett  show  or  state,  even  admitting  the  partnership, 
that  anything  is  due  to  him  from  the  partnership.  The  second 
point  relied  on,  that  the  goods  were  delivered  on  the  credit  of 
Sloo,  seems  to  be  at  variance  with  the  first;  but  waiving  that, 
it  appears  that  the  sale  of  the  wheat  and  cordage  made  by  Dur- 
rett to  Sloo,  was  in  December,  1798;  that  previous  to  this  time, 
Durrett  had  received  goods  to  the  amount  of  eleven  pounds 
fifteen  shillings  and  seven  pence,  expressly  on  his  own  credit,  as 
Sloo  was  not  his  debtor  until  that  contract  took  place,  at  least 
the  record  affords  no  evidence  that  he  was.  After  this  period 
it  seems  to  be  admitted,  that  Smith  would  have  delivered  goods 
to  Durrett  upon  Sloo's  credit,  provided  he  had  produced  an 
order,  and  it  appears  from  the  bill,  that  Durrett  was  informed 
by  Smith's  agent,  that  an  order  from  Sloo  was  necessary;  that 
he  still  continued  to  take  up  goods  without  such  order  the  ex- 
hibits also  prove;  that  Durrett  knew  that  he  stood  charged  od 
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Smith's  books  for  the  goods,  and  it  does  not  apx)ear  that  any 
such  order  Tnaa  produced,  and,  thezefore,  this  court  conceiTCs 
that  Durrett  obtained  the  goods  on  his  own  credit;  aud  this 
opinion  is  fortified  by  the  decision  of  the  constitutioDal  tribunal 
to  ascertain  the  fact,  for  it  appears  that  this  question  was  liti- 
gated before  the  juiy  on  the  trial  at  law,  and  their  rerdict  ac- 
cords with  the  opinion  of  this  court;  and  if  it  was  not  litigated 
before  the  jury,  Durrett  might  and  ought  then  to  have  defended 
himself  on  tUs  ground.  Having  defended  himself,  and  failing 
or  neglecting  to  make  this  defense,  a  court  of  chancery  ought 
not  now  to  interfere  to  relieye  him. 

Wherefore  it  is  considered  by  the  court  that  the  decree  afore- 
said be  reversed,  with  costs;  that  the  cause  be  remanded  to  the 
Mason  circuit,  with  directions  to  dissolve  the  injunction  and 
dismiss  the  bill  with  costs,  which  is  or^red  to  be  certified  to 
the  said  court. 


See  the  caao  of  L»  Oum  v.  Oommrmturj  I  Am.  Dee.  121«  for  a  simlkr 
poiiit  in  regard  to  the  relief  in  equity* 


Mbaux  v.  EbSLM. 

[BasMD,  26SL] 

8PBCIFIC  Febfobmancb  fob  Sals  of  Land.— A  oourt  of  equity  will  nol 
enf oroe  the  specific  performance  of  a  contract  for  a  oonveyuioe  of  land, 
which  has  been  bronght  about  by  fraud  or  mistake,  or  which  has  been 
attended  with  hardship  occasioned  by  the  delay  of  the  complainant  in 
peif onning  his  port  of  the  contract. 

SAXB.^Where  a  party  bought  a  tract  of  land,  and  agreed  to  pay  for  it  in 
forty  days,  in  continental  currency,  which  he  knew  was  depreciatiBg 
rapidly,  and  would  soon  become  worthless^  of  which  de|neciatlon  the 
vendor  was  not  fully  informed,  and  the  vendee  debiyed  payment  for  a 
number  of  years,  and  until  the  currency  became  worthless,  it  was 
held,  that  a  court  of  equity  should  not  decree  a  conveyance  of  the  land 
at  the  instance  of  the  vendee  or  his  assignee. 

Sams— Relief  in  Equitt. — ^Where  the  vendor^  in  a  contract  fior  the  con- 
veyance of  real  estate,  died,  and  a  bUl  was  bronght  against  his  heirs 
for  a  specific  performance,  the  fact  of  the  vendor's  executor  having 
obtained  a  judgment  for  the  purchase-money  wiU  not  be  considered 
sneh  a  confirmation  as  will  bind  the  heirs  to  a  spedfic  performance  of  a 
hard  and  unoonsoionable  bargain;  and  the  contraet  and  judgment 
should  be  set  aside  upon  equitable  terms. 

Bt  Coubt.  The  suit  was  instituted  by  Biohard  Meaux,  to 
obtain  deeds  of  conveyance  for  a  settlement  and  pre-emption 
for  fourteen  hundred  acres  of  land  on  Jessamine  creek,  in  Jea« 


Jane,  1803.]  Meauz  v.  Helm.  717 

gamine  county,  which,  on  the  sixth  day  of  August,  1781,  were 
sold  by  Leonard  Hehn,  the  ancestor  of  the  defendants,  to 
Thomas  Quirk,  of  whom  Meauz  is  the  assignee,  for  thirty^five 
thousand  pounds  of  the  then  current  money  of  Virginia,  payable 
on  or  before  the  fifteenth  day  of  the  September  following. 

It  is  the  peculiar  province  of  courts  of  chancery  to  compel 
the  specific  performance  of  contracts;  and  this  they  will  do  after 
the  time  agreed  upon  by  the  parties  for  execution  hae  elapsed; 
and  without  an  inquiry  into  the  equality  of  the  considerations. 
There  are,  however,  several  exceptions  to  this  general  rule.  For 
example,  where  a  contract  on  the  part  of  complainant  was  fraudu- 
lent in  its  origin,  and  was  entered  into  by  the  other  party  by 
mistake  produced  by  the  fraud;  or  when  it  has  afterward  been 
attended  with  some  peculiar  hardship,  occasioned  by  a  delin- 
quency on  the  part  of  complainant,  for  which  an  adequate 
compensation  cannot  be  devised.  On,  either  of  these  circum- 
stances appearing  in  evidence,  the  court  will  dissolve  tha  con- 
tract, if  the  parties  can  be  left  or  be  put  in  the  same  condition 
they  were  before  the  contract  was  made.  It  is  urged  that  both 
these  defects  are  apparent  in  the  contract  now  under  investiga- 
tion, and  that  by  a  dissolution  thereof  both  parties  will  be  loft, 
or  can  be  put  in  skUu  quo. 

As  to  the  first  of  these  points,  it  is  proved  that  this  contract 
WBS  entered  into  at  the  falls  of  the  Ohio  river,  at  a  time  when 
the  sudden  or  rapid  depreciation  of  the  then  paper  currency 
was  not  generally  knovTU,  or  expected  in  this  countiy;  and  that 
Quirk  had  shortly  before  returned  from  Virginia,  and  probably 
was  well  acquainted  therewith.  Indeed,  Quirk's  knowledge  of 
the  rapidity  of  the  depreciation  in  the  eastern  parts  of  the 
United  States  is  rendered  certain  by  his  declarations,  just  be- 
fore the  contract  was  concluded;  that  in  a  short  time  iiie  pro* 
posed  price  of  the  fourteen  hundred  acres  of  land  would  not 
buy  a  sow  and  pigs.  On  the  reverse  it  is  proved  to  be  very  im- 
probable that  Helm  knew  that  this  currency  was  depreciating 
much  faster  in  other  parts  of  the  Union  than  in  Kentucl^. 
And  Helm's  ignorance  of  the  fact  may  be  inferred  from  his 
having  sold  a  settlement  and  pre-emption  of  fourteen  hundred 
acres,  lying  in  the  midst  of  the  rich  lands  of  this  countiy,  for 
a  sum  which,  by  the  scale  of  depreciation,  only  amounts  to 
seventy  pounds  specie.  It  may  notwithstanding  be  doubtful 
whether  fraud  on  the  one  part,  and  mistake  produced  thereby 
on  the  other,  are  so  fully  proved  as  to  authorize  an  absolute 
dissolution  of  the  contract.    But  the  court  could  not  hesitate, 
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on  ihe  proof  which  has.been  produced,  to  refuse  decreeing  con* 
▼eyanees  for  the  land,  until  its  specie  value,  at  the  time  the  con- 
tract originated,  should  be  ascertained,  and  paid,  with  legal 
interest  thereon.  And  on  this  footing,  the  court  will  place  the 
parties,  did  it  not  appear  that  after  the  contract  was  made,  it 
has  been  attended  with  several  peculiar  hardships  to  Helm  and 
his  heirs,  occasioned  by  the  delinquencies  of  complainant  and 
Quirk,  his  assignor,  which,  considered  in  conjunction  with  the 
evidence  already  recited,  seemed  to  render  it  still  more  proper 
to  decree  an  unconditional  dissolution;  provided  the  parties 
can  be  placed  in  the  situation  they  would  have  been,  had  the 
contract  never  existed. 

1.  It  does  not  appear  the  price  of  the  land  was  paid,  or 
tendered  on  or  before  the  day  it  became  due.  A  default  of 
this  kind,  as  has  been  observed,  is  not  commonly  regarded  by 
courts  of  chancery.  The  reason  is,  that  where  payment  was  to 
have  been  made  in  specie,  which  is  of  universal  use  and  perma- 
nent value,  the  loss  occasioned  by  the  delay  can  be  compensated 
by  legal  interest.  But  it  is  easy  to  conceive  that  a  delay  of 
payment  in  paper  currency  must  almost  in  every  instance  sub- 
ject the  creditor  to  inconveniences,  for  which  an  adequate  com- 
pensation cannot  be  ascertained;  and  this  was  remarkably  the 
case  as  to  the  paper  currency  now  in  question.  Indeed,  in  this 
oountiy,  where  money  cannot  be  borrowed  for  legal  interest 
with  the  same  facility  as  in  England,  justice  requires  that  our 
courts  of  chancery  should  in  the  same  degree  be  less  disposed 
than  the  court  of  chancery  in  that  country  to  decree  the  execu- 
tion of  contracts,  when  it  appears  probable  that  a  delay  in  the 
payment  of  the  consideration,  even  in  specie,  had  occasioned  a 
peculiar  hardship  to  the  other  party.  And  as  in  this  contract 
payment  was  promised  to  be  made  within  forty  days  from  its 
date,  it  ought  to  be  presumed  that  Helm  then  contemplated 
to  accomplish  some  E^ecial  purpose  with  the  money,  from 
which  he  was  prevented  by  the  failure  of  Quirk. 

2.  But  further,  the  payment  was  not  made  before  paper 
money  ceased  to  be  a  legal  tender,  nor  whilst  an  advantageous 
purchase  of  land  warrants  might  have  been  made  therewith, 
which  about  that  time  was  generally  considered  as  an  object  of 
singular  importance;  and  either  to  pay  debts  or  to  purchase 
such  warrants  must  have  been  Helm's  object  in  contracting  for 
BO  large  a  quantity  of  that  currency. 

3.  Moreover,  it  does  not  appear  that  prior  to  the  institution  of 
this  suit,  which  was  twelve  years  after  paper  money  oeased  to 
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be  a  onrrency,  the  sam  in  specie  was  tendered,  which  the  legis* 
lature  had  pointed  out  as  an  equivalent.  And  during  this 
period  Helm  died,  and  the  land  descended  to  his  heir,  who 
probably  was  uninformed  of  equitable  circumstances  in  his 
favor,  which  Helm  could  have  pointedly  proved;  this  it  was 
conceived  ought  to  be  considered  as  another  peculiar  hardship 
occasioned  by  the  delay  of  Quirk. 

4.  But  had  the  contract  been  bona  fide  on  the  part  of  Quirk, 
and  not  attended  on  the  part  of  Helm  and  his  heirs  with  the 
hardships  which  have  been  stated,  to  be  left  in  suspense  for 
Buch  an  unreasonable  length  of  time,  whether  Quirk  would 
ever  be  able  or  willing  to  pay  for  the  land,  was  certainly  a 
peculiar  hardship  of  great  magnitude.  It  indeed  appears  by 
the  exhibits  that  a  suit  at  law  had  been  instituted  against  Quirk 
by  Helm's  executor,  for  the  price  of  the  land,  and  that  in  No- 
vember, 1786,  a  judgment  by  confession  was  obtained  for  forty- 
four  pounds,  nine  shillings,  eight  pence,  including  interest  to 
the  fifteenth  day  of  that  month;  whereas,  by  the  scale  of  de- 
preciation, the  debt  and  interest  then  amounted  to  about  double 
that  sum.  This  judgment,  however,  does  not  appear  to  be  yet 
discharged;  but  if  it  had,  and  there  was  no  presumption  that 
the  confession  thereof  was  made  by  mistake  or  collusion,  still, 
it  would  not  have  been  a  confirmation  of  the  contract  on  the 
part  of  the  heirs  of  Helm,  as  it  does  not  appear  that  they  were 
privy  to  the  suit  or  confession;  on  their  part  equity  could  only 
require  that  the  amount  of  the  judgment,  with  legal  interest, 
should  be  refunded  to  Quirk,  or  his  representatives. 

On  an  attentive  view  of  the  several  circumstances  which  have 
accompanied  this  contract,  it  seems  to  the  court  that  at  the 
time  the  present  suit  was  instituted,  the  heirs  of  Helm  were  not 
under  any  obligation,  in  law  or  conscience,  to  have  made  the 
conveyance  for  the  land  to  Quirk,  or  his  assignee,  or  that  the 
heirs  of  Helm  can  now  be  placed  in  the  situation  which  will  pro- 
duce the  obligation. 

Wherefore  it  is  decreed  and  ordered,  that  the  said  decree  of 
the  district  court,  so  far  as  it  extends,  be  a£Srmed;  and  it  is 
further  decreed  and  ordered,  that  the  said  contract  be  dissolved; 
that  the  said  judgment  at  law  obtained  by  the  executor  of 
Leonard  Helm,  deceased,  against  Thomas  Quirk,  be  void  and 
of  no  effect;  and  that  each  party  do  pay  their  own  costs,  occa- 
sioned by  this  appeal,  which  is  ordered  to  be  certified  to  th* 
eirouit  court  of  Fayette  county.  • 
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61MBLIN  V.  Harbison. 

{SMBBD*  S16.] 

IflSBSPBESENTATlOK  IK  Sals  OF  Land.— Where  a  party  poichaeed  land 
of  another,  which  neither  of  them  had  erer  seen*  the  pnrehaaer  talcing 
the  lepreeentatjona  of  a  third  party  aa  to  its  quality  and  location, 
the  maxim  caveai  emptor  applies,  and  having  taken  no  oovenant  of 
warranty  aa  to  the  quality  or  location  of  the  land,  the  porchaaK'  in 
without  remedy,  if  the  quality  or  location  he  not  inch  aa  lepreeented. 

Bt  Ooubt.  The  xnaierial  qaestion  in  this  caose  is,  did  the  ap- 
pellee make  sneh  misrepresentation  of  the  quality  or  sitaation  of 
the  land  sold  by  him  to  the  appellant,  as  ought  io  avoid  the 
sale. 

The  appellant  states  in  his  faill,  that  the  appellee  poa&veiy 
stated  and  assured  him,  that  it  was  good  second-rate  land,  and 
that  he  was  induoed  to  sell  it  as  such,  from  the  information 
given  him  by  Bidhard  Barbour,  on  which  statement  and  assur- 
ance, he,  the  appellee,  relied.  He  further  states,  that  the  land 
does  not  lie  at  the  place  described,  nor  is  it  of  the  quality  rep- 
resented, and  not  worth  twenty  dollars.  The  appellee,  in  his 
answer,  states  that  he  sold  and  conveyed  the  land  agreeable  to 
the  calls  of  the  patent,  and  that  it  lies  agreeable  to  contract, 
and  where  it  is  said  to  lie  in  the  patent,  and  denies  that  he  was 
guilty  of  any  deception  or  misrepresentation  as  to  the  quality; 
that  he  informed  the  appellant  that  he  had  never  seen  the 
land,  but  that  he  heard  Biohard  Barbour  say  it  was  second-rate 
land;  he  denies  that  he  warranted  the  land  to  be  second-rate, 
or  gave  any  other  assurance  than  as  aforesaid,  from  informa- 
tion which  he  believed  to  be  true;  as  the  land  was  entered  with 
the  commissioners  of  the  tax  as  second-rate  land  in  the  lifetime 
of  the  saidBichard  Barbour,  by  him,  and  paid  for  as  such. 

It  is  proved  that  the  appellee  informed  the  appellant  that  the 
land  was  located  by  Bichard  Barbour;  that  he,  the  appellee, 
was  unacquainted  with  the  quality  of  it,  but  had  been  informed 
by  Barbour  that  it  was  second-rate  land.  It  is  further  proved 
that  the  appellant  said  he  had  purchased  the  land  on  the  repre- 
sentations of  Bichard  Barbour,  who  was  a  man  who  could  be 
depended  on,  and  who  had  located  the  land;  that  he  did  not 
purchase  on  the  word  of  the  appellee,  for  he  had  never  seen  it. 
From  these  allegations  and  proofs,  it  is  evident  that  there  was 
no  misrepresentation  as  to  the  ^piality  of  the  land*  But  the 
situation  thereof  is  different  from  that  desoribed  in  the  oertifi- 
eate  of  survey  and  deed;  these  represent  it  as  being  fifty  poles 
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below  {he  moaih  of  Deserter's  Fork;  the  snrvej  reinmed  ia  tlie 
cMLse  shows  it  to  be  fif tj  poles  above  the  month  of  the  said 
fork.  This  makes  a  di£Eereiioe  of  one  hundred  poks^  and  the 
quality  of  the  land  lying  between  appears  to  be  seoond-sate, 
and  the  other  land  of  a  very  inferior  quality. 

As  neither  the  api>ellant  nor  the  appellee  had  seen  the  land 
before  the  purchase  made«  and  the  appellant  tmsted  to  the  rap* 
resentation  of  a  third  person,  and  omitted  to  earamine  into  tha 
qnalitj  and  situation  of  the  land,  which  were  otgeots  on  which 
be  might  have  exercised  his  obserration  and  judgment,  and 
protected  himself  from  surprise  and  imposition,  the  mszim 
caveai  empiar  ought  to  apply,  and  to  proyide  againet  this  rule, 
be  should  have  required  an  express  wananty;  bat  having  neg* 
leeted  both,  however  hard  his  situation  may  be,  he  most  sub- 
mit to  it. 

Wherefore,  it  is  considered  I7  the  court  that  the  deeree  afova- 
aaid  be  affirmed;  that  the  appellee  may  proeeed  to  have  the 
benefit  of  the  same  in  the  oeuxt  below,  and  recover  of  the 
appellant  his  costs  in  this  behalf  expended;  which  is  oideied 
to  be  certified  to  the  said  circuit  court  of  Mmer  county. 


V*  JEewii^  esti^  71^  aad  mMe«  for  a  diseimlon  of  tUs  s4Jsi'l» 
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JM.] 


AUMyWAVd  FOB  IMPBOVBHBNTS  BT  OOCITPAHT  OV  LaITDi— A  A«M /df 

oconpsat  of  land,  beheTing  himself  the  owner,  is  entitled  to  be  paid 
the  enhanced  valve  of  the  Isnd,  by  reason  of  his  improTementi  made 
alter,  as  weU  aa  before,  the  oonunenoemeni  of  an  action  by  whieh  be 
waa  evicted,  and  he  is  lUble  for  rents  and  praflts  from  the  time  that  be 
had  notice  of  the  advene  daim. 


Bt  Coubt.  This  suit,  having  been  commenced  previous  to 
the  passage  of  the  act  entitled  "  An  act  concerning  .occupying 
elaimants  of  lands,"  cannot  be  afi^ected  by  any  of  the  provisions 
thereof,  but  must  be  decided  by  the  principles  and  rules  of 
equity  applicable  to  the  case.  It  is  conceived  that  the  inferior 
«ourt  have  exved  in  the  application  of  the  rules  and  principles 
of  equity,  and  departed  from  the  practice  of  courts  of  eihanoeiy 
in  decreeing  thateo  muck  of  the  value  of  imptovemeatB  as  is 
charged  since  the  commencement  of  the  suit  ought  not  to  be 

▲m.  nao.  Vol.  U«-40 
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allowed.  The  prindple  that "  no  person  ought  to  profit  bj 
another^s  loss"  is  peonliarlj  applicable  to  this  case,  where  the 
]>0fi8eB80r  of  a  subject,  which  he  bona  fide  considers  to  be  hia 
own,  bestows  his  money  and  labor  on  reparations  and  ameliora- 
tions;  the  proprietor  claims  the  subject  and  prevails;  he  profits 
bj  the  meliorations,  and  the  money  and  labor  bestowed  thereoa 
are  oouTerted  to  his  use.  Equity  requires  that  the  boTiafida 
possessor  should  be  reimbursed.  And  it  ia  oonoeiyed  that  all 
who  have  obtained  grants  for  land  bom  the  commonwealth,  and 
those  datming  under  them,  are  to  be  considered  as  bona  JSda 
possessors.  Lord  Eames,  in  his  Principles  of  Equity,  page  106, 
states  that  **  the  titles  of  landed  property,  being  intricate  and 
often  uncertain,  instances  are  frequent  where  a  man  in  possession 
of  land  the  prox>erty  of  another  is  led  by  unavoidable  error  to 
consider  it  as  belonging  to  himself;  his  money  is  bestowed  wiih« 
out  hesitation  on  repairing  and  meliorating  the  subject.  Equitj 
vrill  not  permit  the  owner  to  profit  by  such  mistake,  and  in 
effect  to  pocket  the  money  of  the  innocent  possessor;  he  will 
be  compelled  by  a  court  of  equity  to  make  up  the  loss,  aa  far 
as  he  is  richer/' 

If  this  doctrine  be  correct  in  Europe,  where,  from  the  early 
and  long  settlement  of  the  country,  the  rules  of  deoiaion  being 
well  established  and  fixed  by  their  courts,  and  a  variety  of 
other  reasons,  the  titles  of  landed  proi>erty  can,  with  much 
more  certainty,  be  ascertained  than  in  this  country,  which  was 
lately  a  wilderness,  and  where  the  law  under  which  titles  to 
land  are  derived  was  merely  made,  the  decisions  of  the  courts 
on  cases  arising  thereon  unknown,  and,  of  course,  uncertain, 
no  doubt  can  be  entertained  of  its  propriety  and  application  to 
land  cases  here.  Even  was  the  doctrine  in  Europe  different 
from  what  it  is  stated  to  be,  it  might  well  be  doubted  whether 
from  difference  in  situation  and  circumstance,  a  different  rule 
should  not  prevail  here.  In  England,  where  property  is  well 
ascertained  by  the  decisions  of  their  courts,  if  a  man  enter  into 
articles  for  the  purchase  of  lands,  gets  possession,  and  under 
expectation  of  having  the  articles  carried  into  effect,  improves 
the  land,  even  if  the  articles  were  ^obtained  by  him  unfairly,  to 
such  a  degree  as  that  a  court  of  equity  would  rot  decree  a 
specific  performance  of  them;  yet  the  possessor  was  allowed 
for  all  valuable  improvements,  and  to  account  for  the  rents:  1 
Vem.  487;  Talbot's  Cases  in  Equity,  286;  8  Eq.  Oa.  Ab.  681. 
Xhe  practice  adopted  in  the  late  supreme  court  for  the  district  of 
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Eentacky,  and  reoognised  and  approTed  hj  the  oonrt  of  ap- 
pea}8  in  Yiiginia,  was  to  appoint  commisnoners  to  aaoertaiii 
the  rents  and  profits  from  the  time  notice  was  giTen  of  the  ad- 
Terse  claim,  and  to  allow  for  all  lasting  and  TalaaUe  improve- 
ments:  Congitta  y.  Briacoe;  Swearingen  ▼.  Bruooe.  From  these 
anthorities  there  can  be  little  hesitation  in  declaring  that  a  bona 
fide  possessor  is  entitled  to  an  allowance  for  all  necessary,  last- 
ing,  and  Tslnable  impioTements  made  on  the  premises  to  the 
time  of  CTiction. 

Cases  may  arise  which  may  be  exceptions  to  this  general  rule 
without  impeaching  it,  as  where  nnnecessaxy,  espensiTe,  use* 
iess,  fanoif nlf  or  ornamental  improrements  should  be  made  or 
done  with  a  design  to  render  it  out  of  the  power  of  the  pro- 
prietor to  pay  for  them,  and,  therefore,  to  abandon  his  claim  to 
the  land. 

Such  instances  will  be  rare,  and  few  men  found  who  have  so 
much  money  as  to  expend  it  in  this  way.  Therefore,  it  is  con* 
sidered  by  the  court,  that  the  said  decree  of  the  Bourbon  cir- 
cuit court,  so  far  as  it  is  Tsriant  from  this  opinion,  be  reversed 
and  set  aside.  And  this  court  proceeding  to  make  such  decree 
as  the  said  circuit  court  should  have  pronounced,  it  is  decreed 
and  ordered  that  the  defendant  in  the  court  below  do,  by  %. 
good  and  sufficient  deed,  at  the  costs  of  the  complainant,  con-^ 
Tey  to  him  in  f ee-simple,  all  his,  the  defendant's,  right,  title  and 
interest  in  and  to  the  lands  decreed  by  the  said  circuit  court  to 
the  complainant,  with  warranty  against  him,  the  defendant,  and 
all  claiming  under  him,  and  on  or  before  the  tweniy-fifth  day 
of  December  next,  yield  and  deliver  possession  of  the  said  land 
to  the  complainant.  And  it  is  further  decreed  and  ordered^ 
that  the  complainant  payor  tender  to  the  defendant,  on  or 
before  the  day  aforesaid,  the  sum  of  two  hundred  and 
sixty-nine  pounds  one  shilling  and  six  pence,  deducting  there- 
from such  sum  as  may  be  found  due  for  rents  since  the  third 
day  of  March,  1802,  up  to  the  said  twenty-fifth  day  of  Decem- 
ber next;  also,  such  further  sum  as  may  be  found  due  for  all 
unnecessary  waste  and  destruction  of  timber,  soil,  or  other- 
wise, suiFered,  done,  or  permitted,  on  the  said  premises  by  the 
said  defendant,  or  those  claiming  under  him  during  the  last 
mentioned  period,  to  be  ascertained  hj^  commissioners,  whom  the 
said  court  are  directed  to  appoint  for  the  purposes  aforesaid. 
And  also  such  further  sum  as  the  costs  of  sait  will  amount  to» 
which  were  decreed  to  the  complainant  1^  the  said  court 
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MBdiimtntOmtAmtmA  and  ordbrad.ihat  Om  pfayaltf  an 
of  ihe  defaBdant  tke  eoflte  of  ptomaaOaf  Hum  wdk  of 
,iriuohisotdnedtobeoertifi«dto1temd  fitovtt 


Utidflr  tfttftntory  enactme&ts  in  Tuioaa  ttatet,  pRmaioiM  an  made  lor  ■■ 
■mBvtmmot  for  imptoveniMito  made  1^  «&  oecapimt  of  land,  mAar  a  taM 
^Ui  Gkm  of  title*  whe  hat  \mm  eJMkid  by  mMa  of  a  diiMi  <f  IMil 
Howerer,  iadaptndintly  of  tkeae  f fovisiooei  ii  waa  a  wall  aaWiliahid 
.gioimd  of  equity  relief,  that  an  allowanoe  ahonld  be  made  for  auck  impiova- 
menta;  and  it  will  be  obaerred  that  it  waa  on  thia  equitable  principle  ihai 
tfeadedsien  in  ^he  principal  oaaewaafoaaded.    For  a  long  time  equity  hai 
iattipeiad  in  fawor  of  a  dafaaJMit  in  thIa  aiteatien.   fitey,  1  Sq.  J«r.,  aae. 
388^  aa^:  "  If  a  man,  aapperii^  he  baa  an  afaaehite  title  to 
ahonld  bnild  upon  the  land  witib  the  knowledge  of  the  real  owner, 
ahonld  atand  by  and  anffer  the  erectiona  to  prooeed,  without  giving  any 
tioeef  hiaownehdm,  be  would  no^  In  pemdttodto  avail  bimaelf  of  anok 
improvementa,  without  paying  a  full  oompenaation  therefor;  Isr  in  eoa- 
adaaoe  he  waa  bennd  to  dweleae  the  defaafcaf  UJk  to  As  baiMar."   -.Asain 
It  ia  atated:  "The  caati,  howerer,  which  we  have  been  thua  far  ooaaider- 
lng»  are  caaaa  where  the  party  aoqght  relief  in  equity aa  a  plaintiif,  andnot 
where  wMDpenaation  waa  oidiuariiy  aougfat  by  the  defendant  ki 
or  nadiAcation  of  the  plaiatifi^  ehum.    In  tktae  kitter  cana  ^he 
•often  pmvaila,  that  he  who  aeeka  equity  ahall  do  equity,    noa^  lor  ax- 
sample,  if  a  pkuntiff  in  equity  aeeka  the  aid  of  the  court  to  enforce  kb  title 
•agidnat  an  innocent  penon,  who  baa  made  inqiroyementa  on  lands,  anppoa- 
lingbimsDlf  to  be  flie  abaolute  owner,  thataid  will  be  given  to  kim  ODljr 
mgmk  the  lanna  that  he  ahall  make  due  cua^wuMrtion  to  each  inaeaeafcpar- 
aaa  to  tfce  ertent  of  the  beae&ti  which  will  be  received  famn  theee  ianaofii 
menta:"  8  Eq.  Jnr.,  sec  709a. 

In  two  weU  considered  caaea  in  thia  country,  which  may  in  fact  ba  oallad 
leading  caaea,  tliiageneial  subject  iadiscoand  These  are  the  caasa  el  Aa- 
mm  V.  JUedUt,  6  Paige,  310^  and  BHgJU  v.  39^,  1  Slery,  47a  In-lha 
former,  Chancellor  Widworth  laid  it  down,  that  the  xule  of  tlie  civil  law  in 
regard  to  industrial  accessiona  to  the  property  of  another,  made  in  good 
faith  by  bona  Jide  posseesor,  has  not  been  adopted  in  England  or  in  that 
state,  except  so  &r  aa  to  allow  him  to  set-off  or  recoup  in  damagea  the  valae 
of  such  industrial  accessions,  against  the  ownei'a  chum  for  rents  or  praftia 
during  the  time  of  possesaion;  but  where  the  acoeasiana  have  been  made  la 
good  faith  by  a  person  who  has  the  legal  title,  so  that  the  real  owner  ia  com- 
pelled to  resort  to  a  court  of  equity  to  establish  hia  equitable  title,  tke 
eourt  will  act  upon  the  rule  of  ^  civil  law  of  natural  equity,  and  compel 
the  comphdnant  to  compensate  the  adverse  party  for  such  improvements  tm 
«  condition  of  granting  the  equitable  relieL  The  learned  ChaaceDor,  ia 
this  case,  ably  examined  the  authoritiesL  In  the  course  of  the  decision,  he 
eays :  "I  have  not,  however,  been  able  to  find  any  case,  either  in  this 
country  or  in  England,  wherein  the  court  of  chancery  has  assumed  jurisdic- 
tion to  give  relief  to  a  complainant,  who  has  made  impronrementa  upon  land, 
the  legal  title  to  which  waa  in  the  defsndant,  where  there  haa  ben  aeitker 
fraud  nor  acquieseanoa  on  the  part  of  the  latter  after  he  had  kaowladge  of  tarn 
legal  rights.** 

In  Briffhi  v.  Bopd,  Story,  J.,  in  a  most  learned  deciaion,  ^**»"»»**^  thia 
question.    It  waa  there  held  that  where  the  owner  of  an  eatate^  after  a  la- 
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at  hot  from  a  UmaJkU  y  fwa— r  for  a  iraliMfcbl»fWiiBrttritiian» 
without  ttodoe,  seeks  an  acooimt  in  eqnity,  as  pluintiff  agaia^b  flach  poa- 
mmoTp  lor  the  rent  and.  profits,  conrta  of  eqnitj  will  allow  him  to  make  • 
dednollon  thera&om  of  all  the  melioiaiionB  and  improvements  made  bona- 
IMall^  by  him  en  the  eelale>  and  thus  to  reeeup  them  flom  the  raits  aad 
pgeflts^  Mid  thft  same  doalroie  hnMa  in  casaa.  wtoa  tfie  owiMV«la»  aetata 
haa^on^  an  eqntahia  titla  theietew  Thaa  case  waa  died  and afpnaaftia 
Kamawka  Coal  Co.  ▼.  Okh  Coal  Ca,  7  Blatch.  422|  in  Stm'k  v.  8larr,  1 
Sawyer,  27,  90|  andin  WtOiamB^.  OiU^,  20  How.  631 

See  farther  m  reiatien  ts  the  doetrinaei  theptmeipal  ease;  Fordr.  B^ 
«cm,  5  Cal.  319}  Bwid  v.  HiU,  37  Tex.  €26}  Bale  ▼.  Crutt^fm,  $.  Bndii.680^ 
and  see  the  case  of  DOworlh  v.  ^Imiertin^,  oafa^  409,  whara  it  ia  held  that 
agoity  win  not  raUara  against  a  party  in  possession  aadsr  a  dslselifa  iMs^ 
an  aHowaaee  he  made  f or  improremanta 
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lanDo^sm.] 


▲OOOUHT,  Dbfemsb  AGAINST.— If  a  party  has  adoiowledgsd  the  eoneoU 
ness  ol  an  aooount  presented  against  him  by  anoiber,  he  ia  i^  how* 
ever,'  estopped,  showing  that  the  acknowledgment  waa  founded  on  a 
mistake,  and  that  the  aooount  is  not  oonect 

Br  GoimT.  The  plaintiff  from  the  coyenant  was  entitled  ta 
two  years'  rent  for  the  houses  snd  lot;  the  defendant  had  9k 
right,  by  way  of  set-off,  to  a  credit  for  certain  improTements 
and  repairs,  to  ascertain  which  the  defendant  proTes  a  parol 
contract  made  irith  the  plaintiff,  in  which  he  acknowledged 
that  he  had  been  f umiahed  with  an  account  of  the  improve- 
ment and  repairs,  and  by  which  they  exceeded  the  rent  abont 
•erenteen  pounds.  The  plaintiff  then  offered  proof  as  to  the 
improvements  and  repairs  which  had  aotoally  been  made,  the 
real  value  thereof,  and  the  prices  which  they  cost,  in  order  to 
prove  that  the  acknowledgment  made  was  founded  on  a  mis- 
take.  This  was  certainly  legal  and  proper  testimony,  for,  it 
an  account  of  the  improvements  and  repairs  had  been  adjustedf 
and  signed  by  the  parties,  either  would  have  had  a  right,  upon 
discovering  an  error,  to  have  it  rectified;  for  instance,  if  in  tha 
account  a  charge  had  been  omitted  for  any  improvement  or 
repair,  or  in  the  price  thereof,  the  plaintiff  would  be  bound  t<^ 
account  for  it,  e  conveno;  if  a  charge  is  inserted  for  an  im* 
provement  or  repair  which  was  not  made,  or  the  price  thereof 
had  been  erroneously  extended  in  the  account,  surely  by  tha 
same  rule  the  plaintiff  ought  not  to  be  bound  for  its  amount* 
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The  inferior  court,  therefore,  eired  in  rajeoting  tha  tanKmnny 
offered  by  the  plaintiff. 

Therefore  it  is  considered  faj  the  court  that  the  judgment 
aforesaid  be  reveraed,  annulled,  and  aet  aaide;  that  tliA  caoBO 
be  remanded  to  the  Jefferson  oirouit  court,  with  direotiona  to 
admit  the  aaid  testimony,  the  weight  of  which  to  be  left  inOk 
fhe  jury,  and  that  the  plaintiff  recover  of  the  defendant  his 
costs  in  this  behalf  expended,  which  is  ordered  to  be  osrti&ad 
to  the  said  couEt 
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ABANDONMENT. 
Bm  IirsuiuNCB,  11, 12,  SS»  S6^  «7. 

ACCOUNT. 

JUXI0I71IT»  DllKNSB  AGAINST.— If  a  party  has  acknowledgBd  the  coitmI* 
MM  of  an  aeooimt  presented  against  him  by  another,  he  ia  not,  hmf* 
wmtf  etioppedt  ahowing  that  the  acknowledgment  was  fomided  m  • 
mistoke,  and  that  the  aooount  is  not  correct    Diekenom  t,  Ifatb,  78& 

See  Equitt,  4 

ACKNOWLEDGMENT. 

L  DiraoTivx  AcaoTOWLEDOicsNT  BT  Feme  Covert.— Where  a  statute 
reqniied  that  the  wife  should  be  examined  separate  and  apart  from  her 
husband*  and  that  the  fall  contents  of  a  deed  or  conveyance  shaU  be 
read  or  otherwise  made  known  to  the  wife,  and  the  certificate  of  ao- 
knowledgment  by  the  jndge  of  the  common  pleas  indorsed  on  a  deed 
el  the  wife's  land  by  husband  and  wife,  stated  that  they  ^'peisonaHy 
appeared  before  him,  and  acknowledged  the  indenture  to  be  their  act 
and  deed,  and  desired  the  same  to  be  recorded,  she  being  of  full  age^ 
aad  by  him  examined  apart,"  it  was  held  that  this  was  not  sufficient 
ta  pass  the  wife's  estate.     Waiaon  v.  BaUeif,  462. 

%  DxnonvB  Acknowledgment. — ^A  conveyance  of  land  acknowledged 
hf  the  gnmtor  and  his  wife,  before  two  justices  of  the  peace,  in  a 
eounty  in  which  they  did  not  reside,  and  in  which  the  land  was  nol 
Mtoaied,  is  not  admissible  in  evidence;  but  parol  evidence  may  be  re* 
edved  to  prove  that  a  grantor,  althou^^  stated  in  the  deed  to  reside  ia 
a  partieolar  county,  waa  a  resident  of  the  county  in  which  the  dee4 
VM  aeknawUdged.    OittiM^f  v.  J7afl;  002. 

See  Deeds,  2;  Etidbngb,  11. 

ACTION. 

Jkenm  iob  Monet  paid  on  an  Awabd.— Money  Tofamtniiy  paid  fm 
eempHaiiee  with  an  award  of  arbitrators,  cannot  be  recovered  baek  im 
Uk  aetion  of  MAitaitu  a$$9tmpiU,    BuUUey  v.  SttwaH^  57. 

See  CoNTBACTs»  6|  Covenants,  1,  4;  Deceit,  1. 
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ADMIRALTY. 

AmmuiOT  JraiBDlonoH.— The  qnestum  ol  pnm  or  no  pri»  Is 

rff«  of  admfaalty  juriidiction,  even  ihonf^  the  Tenel  eeptand  w 
MiflHilediBtoapoitteeoiideiiiiiatioiL    <Wwjmo«  t«  ifchi^  §H, 

See  BmnnrGB,  6;  Judomshtb^  S^  €l 

AGENCY. 
See  PiTsrcsPAi.  .un>  Aamr. 

ANDttlA  VERiB  KATinLB. 
See  FsisovAL  FBononr,  1. 1 

APPEAL. 

AnmuJLTE  Cowt.^U  m  eaaie  eome  befon  die  eont  m  mm 
ten  anlitarioesteiyeNMr,  eaAlheidioii  asiteelthe  en» 

■fpeer,  die  eenri  wOl  make  a  final  decree,  and  dedde  upon  tiie  iHieil* 

Bsifti  of  the  eaae.    Jiy*  ▼.  Zfcfcijiioe,  31g. 


ABBFTRATION  AlO)  AWiJO). 

L  €dMM«mnBS  ov  jur  Awasb.— AnnwaidperfiMMdiiAbea 
citt  Wr  te  an  action  for  the  nuitt— eel—itted —d  j— mi  epi  lalil 
It  ia  legolarly  aet  aaide,  and  ioA  ooUateral  action  ita  validity  cannot 
be  attacked,  bj  alleging  frand  in  the  party  obtaining  it  AdUqr  ▼- 
Smworif  ff7* 

&  AWABO  Ssnnra  Asdk.— The  oonrt  will  not  intoleie  to  aet  aaide.  aa 
•waid*  on  the  ground  of  the  arbitraton  having  miataken  the  law  in  m 
donbtfol  caae.    Jtom  t.  OverUm,  552. . 

H  SxcOBPTiOIls  TO  AK  AwA&D.^There  are  two  modea  of  taking  an  ex* 
caption  to  an  awaid;  one,  hy  what  appean  on  the  lace  of  the  awaid 
ilad^  aa  that  it  doea  not  compfy  with  the  leqiuattca  of  law  for  coaala- 
toting  a  good  awaid;  the  aecond  may  be  for  mattera  eztnneooa  to  the 
awaid,  aa  for  miabehavior  of  the  arbitraton.    Blackki^  ▼.  A^pesa^ 

4  DuTTor  ABUnATOBa.— AiUtratonnuutpaaaonallthatwaapaition- 
laily  nteied  tothem,  bat  thdr  award  need  not  aped^  eack  partiffliton 
It  ia  anfieient  if  the  general  raenlt  show  that  eveiy  natter  refiKied 
mnai  have  been  oonaidevBd  and-  decided.    Id» 

i  In  WHAT  SXHSBAR  AWAXD  isMVTUAU— AnawaidnnatbeBUitaal; 
die  meaning  of  which  1%  that  tha  award  moat  not  leave  hinw  who  la  t» 
pajvliBU*  te  be  aoed  fortheaame  canae  lor  whici^  he  la  awarded  t» 
pay.    Id, 

•   binACBiixxT  ov  AwABB.— The  court  will  not  act  aiMe  an  awaid  ez* 

cept  for  miabehaviorcf  the  arbitratoia,  audi  aagroaa  partiality,  eoUn- 

don  or  fraud,  or  for  a  miatake  by  which  the  award  ia  made  te 

in  a  way  th^  did  not  intend;  or  for  eome  miatake  apparent  on  tiie 

eltheaaaaii.    EvidanoewillnetbeadaiMedtaahawlin^^the 

iMHi  katve  ened  in  judgment^  elttieraatola(werlaetbWheieaBihjprfg> 

ment  is  f^  fran  the  imputation  d  leaud  or  pailialitS^    ASim  ▼• 

JMoa,  MOl 

See  Acnox,  L 
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AB80H. 
Sm  CUMnrAL  Law;  €i 

See  GBIMDI All  LaW^  Ui  PAMAOBIk  €1 

ATTOBNEYa 

iebenadlo  keep  Met  Um 

niaiife  ♦ellMinieMtumit  ordoinieoiUe 


L  PUfTHAW  09  BAlUDIirFT—AOAllTflfr  WHAT  BBMAHD  VO  BtUk*-lf 

^■laiijpl  eontfnve  ia  yeemiilon  theieel  efterwevd^  bk  eoitUkoele  of 
jtoeimge  will  W  no  Iwg  to  en  eetLan  far  Ae  ibeeqifl  lent  Ar- 
dWdb  ▼.  JWoA,  811. 

1  DnCBABOB  VXDBA  IHSOLTUfT  LAW  OV  AKOTHBB  STATB.-— The  dle- 

cbe«8*  under  the  iaeelTend  law  of  one  elaie  ie  ne  her  to  »  aeit  in  ea- 
^(her  bj  e  dUeen  ol  the  letter  fn  »  debt  ceatnctod  within  it,  end  who 

tnoiin  eay  depee  oeme  in  under  the  proeeedinge  ol  the  ineehreni 
of  the  fonner  etetob     Vmm  Btmgkr.  Vam  Artdah^  2fiOL 
IL  lMM»VBMT  Dsnon— Whxn  oah  maintain  AcnoN.^  Aneetienmey 
bemeinleinedintheneineol  en  ineohieni  debtor*,  weleflen  tnHteehae 
been  ^^pointed  who  bee  accepted  the  troeti  end  to  whom  a  eenmyenee 
kee  beoR  eaeevted.    Einmm  ▼.  LaUmtt  619. 

BABSATBY. 
See  iNsmuNeB^  St. 

BOND& 

taemdrr  of  AMtanon  or  Bono.— The  eeeijiee  ef  a  bend'eHMl  ene* 
tdbieaaetionegainBttheeBBigiior  en  the  fritareeitkeehllpvlepiqr 
bfiMneef  the eeriganent only.    GmrrMt ▼,  Tamlfm$f  Ml 

See  DAiuass*  1,  & 

BY-BIDD11I6. 
SeeFlAim^aL 

1  CONSIDBRATION. 

Bee  CkniT!l|A0T8k  5)  Mne^  S»  6^  7, 8|  BqviR,  & 


CONSnBACTY. 
BmBVIDBNOI,  1;  FRAVIS  I. 

CONTEICPT. 

Ctomipr— PuBUCATioN  Congbbnikg  a  CAU8&— The  pnblieatien  et 
a  paper  celcnleted  to  prejudice  the  pnblio  mind  in  a  eanee  dependiiv 
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in  court  is  a  contempt,  if  it  manifestly  refets  to  the  canse,  thonc^  tfai 
reference  may  notezpiessly  appear  on  the  faoe  el  the  wiitiag.  BmpiA' 
Uoa  ▼.  Pattmort,  388. 

CONTRACra 

1.    CONTSACT    TO  COKYET  LAND   WITH   WABSAHTT.  —  A    COntnct  bj 

three  to  oonvey  land  with  warranty  is  not  complied  with  by  a  ooamf* 
ance  with  wananty  by  one  of  the  three  warrantors,  and  a  release  or 
qtdtdaim  deed  from  the  otiier  two.    LawrmeB  r.  Parker^  IOl 

t.  Joint  and  Seyebal  OBUOATiON.^The  obligatory  part  of  a  bond  wis 
in  these  words:  "  We  are  holden  and  bonnd  nnto  M.  C  in  the  earn  «( 
five  hundred  dollars,  for  the  payment  of  which  we  bind  onxselYes  sad 
each  of  ns."  This  was  held  a  joint  and  ssTeral  bond,  on  which  aa 
action  conld  be  brought  against  one  of  the  obligors  separately.  CaHir 
▼.  Corter,  118. 

t.  Contract  Void  ab  against  Public  Polict.— The  land  of  A.  was 
adyertised  for  sale,  on  an  execution  in  favor  of  B.  &  C,  who  had  pur- 
chased the  Und  subsequent  to  the  judgment,  without  knowledge  of 
such  judgment,  igreed  with  B.  at  the  sale  that  if  he  would  not  bid 
against  him,  he  would  pay  kim  the  amount  of  his  execution,  and  give 
him  his  note  for  the  further  stun  of  one  hundred  and  fifty  dollars,  and 
B.  agreed  to  these  tenns,  and  did  not  bid  at  the  sale.  In  an  action  cm 
the  note  against  C.  by  the  second  indorsee,  to  whom  ii  was  tnmsfoned 
after  maturity,  and  with  a  knowledge  of  the  circumstances  under  which 
it  was  given,  it  was  held  that  the  consideration  of  the  note  might  be 
inquired  into,  and  the  consideration  being  in  this  case  unoonacien* 
tious,  and  against  public  policy,  the  note  was  void.  Jcmm  ▼•  Cstwrfl 
184. 

A,  Contract  Void  as  Against  Pxtbuc  Pouct.^A  penalty  iaiieted 
by  statute  upon  the  commission  of  an  act,  implies  a  prohibition  of  it  as 
an  offense,  so  as  to  make  a  contract  baaed  on  such  act  void;  therefiue 
under  an  act  affixing  a  penalty  for  acquiring  titles  to  lands  in  Pemuyl- 
vania,  except  in  the  mode  specified,  a  contract  for  the  purchase  and 
sale  of  lands  in  Pennsylvania,  under  a  Connecticut  title,  such  beuig 
fxeluded  by  the  act,  is  unlawful  and  void,  and  no  action  can  be  nHiA- 
tained  on  such  contract    MikMl  v.  Simlh^  417. 

Ik  Contract  Void  for  Want  op  Consideration. —If  an  attonqy 
promise  his  client,  while  the  action  is  pending,  to  indemnify  faiai 
against  the  consequences  of  it,  the  promise  is  without  conridflrstifla^ 
and  an  aelion  osnnot  be  maintained  thereon.    MUM  ▼.  Btik  9X1, 

See  Demand*  1. 

COST& 
See  Damaobs*  & 

COVENANTS 

L  Whbn  AcnoH  ARI8B8  ON  COVENANT  OF  Wabrabtt.^Ab  aetioB  eft 
the  covenant  of  warranty  in  a  deed  cannot  be  maintained  witheol 
showing  an  eviction  by  an  elder  and  better  title.  Smermm  v.  /Vs* 
prittoT9t  84. 

t.  Covenant  of  Title  in  Conveyance.— The  words  "graati 
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mD,  alien,  aad  oonfinn,"  in  a  conTeyanoe  in  fee  do  not  imply  a  cot« 
enant  of  title;  but  it  is  implied  by  the  word  "(^edi"  or ''gave."  FroH 
T.  Saymond,  228. 

X  Ck)ysNANT  RUNNINQ  WITH  LAND.— A  covenant  of  Misin  does  not  na 
with  the  land.    Lot  v.  ThonuUf  864. 

4.  AcnoN  ON  Covenant  of  Seisin.— To  maintain  an  action  on  the  cov* 
enant  of  seisin  it  is  not  necessary  to  prove  an  eviction  or  an  offer  to  re- 
store the  possession.    Id, 

&  Sajie— Estoppel.— In  this  action  the  plaintiff  is  not  estopped  by  hla 
own  mortgage  of  the  land  subsequent  to  the  covenant,  or  a  sale  by  the 
Bheri£^  to  say  that  the  defendant,  the  covenantor,  had  no  title.    /dL 

See  Damaobs,  4;  Deeds,  8}  Lease,  1. 

CBIMINAL  LAW. 

L  Description  or  Fobqed  Instrument.— In  an  indictment  for  loigeryt 
^ll^ng  an  instrument  to  be  ''in  the  words  and  figures  following^"  a 
strict  recital  is  necessary;  but  the  number  of  a  bank  bill  aad  the  mar^ 
ginal  figures  indicating  its  amount,  not  being  parts  of  the  bill,  need 
not  be  set  out  in  the  indictment.  Ccmm/onweaUh  v.  Bailey,  3. 

%  DiBCHAROE  or  Jury  in  Criminal  Case.— Where  the  defendant  has 
been  put  on  his  trial  and  the  jury  are  unable  to  agree  upon  a  verdict, 
the  court  can,  in  its  discretion,  even  against  the  consent  of  the  defend- 
ant, discharge  the  jury;  and  this  will  not  be  a  bar  to  a  trial  before 
another  jury  for  the  same  offense.  Staie  v.  Woodrt^,  122. 

H  DiscHARQE  or  Jury  without  Prisoner's  Consent.— After  a  pris- 
oner has  pleaded  to  an  indictment,  and  the  jury  have  been  sworn,  and 
evidence  offered,  if  the  prosecution,  without  the  prisoner's  consent, 
withdraw  a  juror  merely  because  they  are  unprepared  with  evidence, 
the  prisoner  cannot  afterward  be  tried  on  the  same  indictment,  and  if 
tried,  it  is  a  good  cause  for  arrest  of  judgment.  People  v.  BarreU,  289L 

4i  Indictment  roR  Perjury— Statino  how  Sworn.— An  indictment 
lor  perjury,  which  avers  that  the  defendant  did  "then  and  there,  in 
due  form  of  law,  take  his  corporal  oath,"  without  stating  that  he  was 
sworn  on  the  gospels,  or  by  uplifted  hand,  is  sufficiently  certain.  i?ss* 
pMblica  V.  NeweU,  381. 

§k  Same — Charge,  how  Stated. — An  indictment  for  perjury  at  common 
law,  which  states  that  the  defendant  "did,  voluntarily  and  of  his  own 
free  will  and  accord,  propose  to  purge  himself  upon  oath  of  the  said 
contempt,**  n^gativing^  by  express  averments,  the  truth  of  the  oath, 
and  condnding  that  the  defendant  "did  knowingly,  falsely,  wickedly, 
maliciously  and  corruptly  commit  wUlfnl  and  corrupt  perjury,"  etc,  ia 
good.  Id. 

C  Same— Form  or  Concludino.— An  indictment  concluding  "contrary 
to  the  act  of  assembly  in  such  case  made,"  etc,  where  the  offense  ia 
prohibited  by  the  common  law  only,  is  nevertheless  good.  Id. 

7»  Criminal  Prosecution  Barred  by  Statute.- Where  a  statute 
directed  "  that  from  and  after  the  passing  of  the  act  no  person  shall 
be  subject  to  prosecution  by  indictment"  for  an  offense  therein  men- 
tioned; it  was  held  that  this  was  a  bar  to  a  prosecution  for  that  offense, 
commenced  and  prosecuted  to  conviction  before  the  passing  of  tiie 
statute,  but  in  which  no  judgment  had  been  pronounced.  Commom 
weaUh  V.  Duane,  4ffji 
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a  HoiTSB  Imposts  ▲  Dweluhq^houbs  nr  Cabs  of  ikxaoir.— In  aa  ii^ 
dictment  at  oommon  law  for  anon,  it  U  Bot  neceaaaiy  to  slate  tikst  tfaa 
hoose  burnt  waa  a  dweUing-hoiue,  as  this  ia  mgnffM  hj  tlie 
house;  and  if  upon  the  trial  it  aj^ear  that  it  waa  not  a  hooss  tito 
ject  of  arson,  it  is  the  duty  of  the  eonrt  to  £reet  the  jnry  to  ao^oit 
the  prisoner.  CammomoeeUth  v.  Pomy^  MOi 

i.  COirvicmoN  of  0ns  of  Setxkal  fob  Biot.— In  an  indietaiant  lor 
a  riot,  if  one  of  several  be  eonvictedt  and  the  others  aie  not  jsl^ 
rested,  he  is  sabject  to  ponldiment^  althongh  the  others  magr 
ward  be  aoqnitted,  beeanse  he  is  estopped  by  the  verdlet  to  teij  Us 
goilt.    SlaUy.PugK^n,. 

la  DSFXCT  IN  iNBionuDfT.— The  CMii  will  ifBash  an  indietment 
it  is  plain  no  judgment  can  be  rendered  in  case  of  eonyictiont  aa 
no  day  is  stated  as  that  on  whieh  the  oflbnse  was  committed.    iSlMs  r. 

11.  CBmiNAL  LiABnjTT  OF  PuBuo  Officbb.— if  a  pahHe  eAei 
trusted  widi  the  exercise  of  definite  powers  lor  the  benefit  of  the- 
mnnity,  wickedly  abuse,  or  fnradulently  exceed  them,  he  is  puaiah- 
able  by  indictment,  thou^  no  injurious  eiTects  result  to  any  indifidAal 
from  his  misconduct.  The  crime  consists  in  the  pnblicexampk  in 
Terting  those  powen  to  the  puiposes  of  fraud  and  wrong  which  w< 
oonmntted  to  him  as  instraments  of  benefit  to  the  dtjaens^  and  ef  safety 
to  their  rights.    SiaU  t.  ffbuyov,  6f9. 

12.  PowEB  of  State  to  Punish  Offbnsbs  AOAnrar  Unitbd  fliK^nBS 
Law. — ^An  indictment  lies  under  a  statute  of  the  state  forvHeri^gaB^ 
publishing  connterfeited  biUs  of  the  brandi  bank  of  the  UnitodflMa^ 
notwithstanding  the  same  offense  is  punishable  by  the  laws  of  the  fed- 
eral goTemment.    State  v.  Filtman^  649L 

18b  AxENDnra  Indictmient.— An  indictment  may  be  amended  by  this 
grand  jury,  with  leave  of  the  court,  at  any  time  beftne  their 
recorded  and  they  have  left  tiie  court;  and  the  caption  of  an 
ment  may  be  amended  by  the  minntes  of  the  courts  orl^ 
on  the  bill  itself,  even  after  conviction  and  after  motion  hi  anest  ftrtha 
defect    BUU9  v.  Oe^,  696. 

14  Caption,  Ck>BBECTiON  of.— The  statement  in  an  indictoeBt  that^the 
presentment  of  the  jury  is  ''npon  their  oaths  "*  is  a  part  of  the  uapHam 
and  if  it  has  been  omitted  may  be  inserted  even  after  convfatisB.    M 

in  iNmcTMBNT  FOB  Incitino  TO  AN  AsSAULii— Obo  who  indtss  eMwn 
to  the  commission  of  assault  and  battety,  BMiy  be  indicled  and  poii* 
ished  as  a  principal,  if  tiie  oAmse  be  actually  eemmittodv  sHho^gi  be 
did  not  otherwise  partidpato  in  it  Whatsoever  wffl  mate  B  bhb  as 
aooessoiy  before  the  fact  in  felony,  will  make  him  a 
treason  petit  larceny  and  misdemeanor.    Aofer.  XymiMf% 

8ee  Evidence,  19;  Judqmsvt8»  7. 

DAMAGBa 

L  Amount  Rscovesed  betond  Penalty  in  Bonp.— Intawat 
the  penalty  of  a  bond  may  be  recovered  in  the  fonn  of 
this  even  against  a  surety  on  Ae  bond,    ffarrii  v.  dap,  27. 

SL  Penalty— Liquidated  Damages.— a.  and  B.  entered  into  a  wmten 
agreement,  by  which  A.  agreed  to  convey  to  &  seven  hundred  acres  si 
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land,  thereafter  to  be  appiaued,  in  part  payment  of  a  fann,  Tal«ed«t 
three  thooaand  eeren  homdred  and  fifty  doUacs,  which  B.  agieed  to  eell 
to  A.;  and  it  waaeoTenaated  that  in  caae  either  party  failed  to  perfom, 
the  party  failing  "  ahonJd  forfeit  and  pay  to  the  party  who  should  fnlfill 
the  agreement,  the  enm  of  two  thonaand  doUasB  as  damagea."  It  waa 
held,  according  to  Hat  intention  of  the  parties,  as  gathered  from  the 
whole  agreement,  that  thb  mua  ahoold  be  oonaidered  as  a  penalty  and 
not  aa  liquidated  damages.    Jkmiit  t.  OmmdnSf  160L 

X  Bboovbby  betond  Psnai/tt  nc  Bonix— Where  the  conditioa  d  a 
bondior  the  payment  of  money  ia  broken,  interest  may  be  reoovered, 
though  it  exceeds  the  penalty  in  the  bond;  and  a  xecoreiy  in  such 
caaes  depends  upon  principles  of  law,  and  is  not  subjeot  to  the  arbi- 
tcaiy  discretion  of  a  jnry.    SmedeB  v.  Hoagkiaihig,  2fi(X 

^  Damages  fob  Bbsach  of  Covenants  in  Deed.— In  an  action  for  a 
breach  of  covenants  of  seisin  and  qniet  enjoyment,  the  measure  of 
damages  in  case  ef  erietion  is  the  value  of  the  land  at  the  time  d  aale^ 
represented  by  the  consideration  paid,  with  interest  thereon,  tem  the 
time  the  plaintiff  loses  the  mesne  profits.    Staais  v.  Tm  Eyek^  264. 

&  Bbcx>veby  of  Gb0lB.-*-Tfae  dnmi^pwi  will  indnde  the  costs  which  the 
plaintiff  sustained  in  the  action  of  eviction,  but  not  the  costs  of  the 
action  for  mesne  profits.    M 

€L  Appobtionmbnt  of  Damages  in  Tbbspass.— In  an  action  of  trei^ 
pMMfsr onault  and  battery  against  setwal  defendants,  who  plaalled 
jeintty  not  guiity,  a  iF«rdki  wae found  for  flevetal  damages;  itwaa  held 
ikuX  the  jury  msfy,  in  such  case,  vewr  tiie  damages  and  SOT^tlon 

See  LiBSL,  6;  Shebiffs,  8|  Blandeb,  14 

DECEIT. 

AonoN  FOB  Deceit. — One  who  makes  false  representatieas  to  another 
by  words  and  actions,  with  intent  to  deceiTo  him,  and  the  latter  snflbn 
damage  in  consequence,  an  action  on  the  case  will  lie  in  his  favor, 
thou£^  the  defendant  has  no  interest  in  making  such  representations. 
HaH  T.  TaJknadffe,  105. 

DEED& 

L  When  Deed  begabded  a  Mobtgage.— Where  an  agreement  was 
made  between  parties  to  a  conveyance,  that  it  ehould  be  executed  aa  a 
mortgage  deed  to  eecare  the  payment  of  a  debt,  and,  by  mistake  and 
•oddent,  it  was  executed  as  an  absolute  deed,  equity  ikll  regard  this 
deed  as  a  mortgage.     Washburn  v.  MerriliM,  59l 

%  Deed  Impebfbctly  Aoknowlbgdbd  no  Evibenob  of  NonoB.— A 
deed  recorded  without  a  proper  probate  is  no  evidence  of  notice  to  sub- 
sequent purchasers.    Swmm  v.  Brown^  8$S. 

S  CONSIDEBATION  IN  DEED.— A  deed,  in  the  body  of  which  no  conaidar* 
stion  is  expreseed,  but  subjoined  to  which  is  a  receipt  by  the  grantor 
of  "two  hundred  and  fifty  spede  in  full  of  the  consideration  money," 
is  sufllcient  to  paes  the  land.    ffartUy  v.  M^Anrnky,  906. 

4L  Time  of  Execution  of  Deed.— The  real  time  of  the  execution  of  a 
deed  may  be  shown  by  parol  testinutny  by  either  party.  Met  v.  OldM* 
MsMr,407. 
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8.  BuBDEH  OF  Proof.— When  a  deed  is  antedated,  tlie  party  duadag 
under  it  haa  the  burden  of  proof  as  to  the  time  of  its  exeeation.    IdL 

C  What  Cokstitutes  a  Deed  of  Baboaih  avd  Saul— To  eonsti- 
tnte  a  deed  of  bargain  and  sale  there  most  be  a  money  ooiisideralion» 
or  general  words  of  consideration,  under  which  a  peconiaiy  consideia- 
tion  may  be  alleged;  other  land  being  stated  as  the  oonsideratioa  is 
notsafBdent    CheMyv,  Waikint,f5aO. 

7.  Same.— If  "divers  good  causes  and  consideratbus"  are  used  in  the 
deed,  without  an  express  reference  to  any  other  eonsideiBtioD,  the 
party  may  aver  what  the  oonsideration  was,  and  if  this  be  money,  it 
will  make  it  a  deed  of  bargain  and  ssle.    Id, 

1  CoYSNAXT  to  Stakd  Seised.— If  the  coniideration  is  lore,  mairiagsb 
or  natuial  love  and  aiFection,  the  deed  wiU  operate  as  a  covenant  ta 
stand  seised.    Id, 

It  Deed  to  hate  Opsratioh  if  possiblb.— If  a  deed  win  not  hava 

operation  in  one  way,  it  may  operate  in  some  other  way;  and  attho^^ 

a  deed  cannot  operate  as  a  bargain  and  sale,  it  may  operate  as  a  fsofr 

menL    Id, 

Bee  COVENAMTS,  2;  Evidevob,  1%  19, 

DEMAND. 

DlTTT  OF  Ora  BouiTD  to  Dslxvsr  Pbopbbtt.— When  ail  obUgitianiB 
payaUe  in  property  on  demand,  and  the  obligor  haa  a  known  plaoe  el 
residence  at  the  time  the  contrMt  is  made,  the  obligee  must;  aa  a 
general  rule,  make  demand  at  the  residence  of  the  obligor,  before  he 
can  maintain  an  action;  but  there  are  exceptiona  to  this  rule  ariaing 
from  special  contract,  from  the  debtor  not  haviog  a  known  place  of  veai- 
dence  in  the  state  at  the  time  of  the  contract,  from  a  subsequent 
chaoge  of  residence,  or  from  other  special  cireomatanoea  or  rmMm^ 
tloDiL    Ckambenr.  fTina,  713L 

DBVISB. 
8eeWiLL»7. 

DOWER. 

Wbbv  Impbovbmbnts  hot  Bubjbgt  to  Dowxe^— The  owner  ef  a  trad 
of  land  sold  it  with  a  mill  thereon.  The  mill  was  subsequently  carried 
away  and  another  built  on  the  same  site.  A  third  miD,  upon  a  mam 
extensive  i^an,  was  afterward  built  The  vendor'a  widow  was  held  ta 
be  entitled  to  dower  in  the  land  only,  and  not  in  the  milL  Bnuiom  t. 
Coleman,  502. 

EJECTMENT. 

F068B8SION  AS  A  Bab  to  Rbcovbby.-— Actual  pnawsnlffli  under  an  ad- 
verse daim  for  twenty  years  and  upward,  with  a  daim  of  title  in  other 
lands  forming  a  part  of  the  lot  of  which  actual  poswssion  is  taken  and 
ly  ijj^t  of  each  possession,  is  a  bar  to  a  reeoveiy  iBejudinmL    Jmtk^ 

soiiT.ilowai,  103. 

See  Mbskb  PBOFiTa^  & 
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EQUITY, 

1«  Whbn  Ahswer  ConCLVfilVE. — ^The  answer  of  a  respondent  to  a  bill 
in  eqnity  praying  lor  a  disdosare  is  oondasiTe  upon  the  petitioner  as 
to  die  tmth  of  its  statements.    PoUard  t.  Lyman,  02. 

%  BxxJBr  IN  Equttt.— Mere  loss  in  a  liargain,  loss  resolting  not  fram 
fraud,  nor  the  failure  of  a  warranty,  bat  from  bad  calenlation  or  the  want 
ef  vigiianoe,  is  not  a  ground  for  relief  in  equity.    M 

X  Saks. — ^Mere  inadequacy  of  consideration,  where  the  stipulated  con- 
sideration is  actnaHy  received,  affords  no  ground  of  relief  in  equity.  IdL 

4L  Hattxbs  op  AooouiTT.^Although  there  may  be  a  remedy  at  law  in 
matters  of  account^  yet,  if  the  relief  be  doubtful  or  inadequate,  equi^ 
will  entertain  the  biU,  in  order  the  more  effectually  to  give  leliaf  gen- 
erally.  XiMfiovv.<S8mofu<,291. 

&  Allowancx  fob  iMPBoyBKlNTSL— Equity  will  not  relieve  against  a 
party  in  possession  under  a  defective  title,  unless  an  allowance  be  made 
for  improvements^    DUwarih  t.  ShiderUmg,  468L 

C  I88US,  WHBN  DnuECTBDi— If  a  bill  in  equity  charges  fraud,  and  the 
testimony  be  conflicting  and  unsatisfactory,  an  issue  on^t  to  ba 
directed.    J7oo6  t.  if orgueii,  570l 

7*  fiAMXi— Where  a  son  had  obtained  a  deed  from  his  Either,  lor  idne^ 
acresof  land  and  five  slaves,  in  consideration  of  a  certain  sum  and 
maintenance  for  life,  after  which  he  sold  the  land  to  a  third  perBOO» 
who  filed  a  bill  alleging  that  deed  to  have  been  recorded,  but  to  hav« 
been  subsequently  destroyed,  and  another  substituted  for  it  of  a  diiibr* 
ent  import,  and  the  land  sold  again  by  the  first  donor,  to  a  purchasert 
with  notice  of  the  plaintiff's  title,  whoee  deed  had  not  been  recordedi 
it  was  held  that  an  issue  should  be  directed  as  to  the  fact  of  substitu- 
tion, and  if  so,  what  were  the  terms  of  the  first  deed.    IdL 

%  Salb  op  Land.— Where  a  tract  of  land  was  sold  as  containing  eleven 
hundred  acres,  more  or  less,  at  a  fixed  price,  and  it  turned  out  that  H 
contained  less  than  the  quantity  stated,  the  purchaser  was  held  nol 
entitled  to  relief  in  equity.    PeMeUm  v.  Stewart,  583. 

%,  Bbubf  in  EQumr.— -A  court  of  equity  will  not  aids  party  to  set  up  a 
legpJ  defense  which  he  could  have  made,  and  which  he  has  omitted  ta 
make  at  the  proper  time  in  an  action  at  law.    Smith  t.  Durrftt,  714 

la  Relief  when  Title  Defective.— -Where  the  title  of  the  land  sold 
is  defective,  equity  will,  at  any  time  before  the  conveyance,  enjoin  the 
collection  of  the  purchase-money,  and  set  aside  the  sale  on  equitable 
terms.    BiU  v.  iVoOsr,  711. 
I  Fraub,  8|  Fbaudulbnt  Conybtangb,  8|  Bpbcifio  Pebfoemance,  C 


ESTOPPEL. 

OONGBALMENT  OP  TlTUL^Where  a  man  stands  by  and  sees  another  par* 

chasing  land  to  which  he  has  a  prior  daim,  and  does  not  disoloae  Us 

titl0,  his  concealment  is  a  fraud,  which  will  forfeit  his  titla    Jlifli  v. 

^ariM^MlL 

See  CknrENANTS,  ft. 

EVIDENCE. 
L  In  Tbial  FOB  FOBOBBT.— The  person  whose  instrument  is  alleged  ta 
have  been  forged  is  not  a  competent  witness  to  prove  the  forgery,  urn* 
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16M  the  instrument  Mid  to  kftre  been  forged  is  piodnoed  «t  tlM  tdiL 
CamtmomweaUh  r.  fftUehbtmm,  1. 

X  OoLLATnuLL  AOBSSMXifT.— Winn  aoMiTeyADeeiras  unde  Ifj  m  4fMm 
to  his  creditor,  to  sell  the  land  to  satisfy  his  daim,  he  givi^g^toths 
dehtor  his  note  for  the  estimated  hahmoe  tint  might  lemain  after  sash 
sale,  it  was  held  in  an  action  on  the  note  between  the  parties*  Ihart  efl- 
denoe  of  a  eoDaterai  parol  agreement  was  admisrible  to  show  tini  any 
deficienej  arising  from  the  sale  ahoold  he  dedneted  from  the  aiiiaOBt  sf 
tin  note.    Lewhr,  Cray,  21. 

H  SHOfwnro  Mistakk.— irhere^hyamiatakepaaahsolntedeedwasmads 
isstead  of  a  mortgage,  par^  evidsnee  is  admissiUe  to  shew  the  mi^ 
take.     Waak^wn  t.  MtrHOa^  59L 

4  IKPBAOHIIBKT  OF  WmCE8S.^A  wliuoBS  maj  be  impeached  hgr  show- 
ing that  at  the  time  the  facts  sworn  to  oocorred  he  was  hitw¥ieateii 
B«t  the  intoxication  must  be  piored  by  direct  evidenoe,  er  by 
and  condaot  of  tiie  witness,  and  not  by  the  ^oantily  of 
liqiiorhehadprBYioaslydiaak.    TuMt  y,  BmneU^  flOi 

&  OOKBPOtAor  TO  DBFBAin>.^In  an  action  against  A.,  B.  and  C  for « 
eonspiracy  to  defraad  such  nwrchants  and  traders  as  th^f  m^^tbe 
aUe  to  impose  on  by  representing  A.,  who  was  inasltent^  ■saibsii  sf 
large  property  and  saf ciy  to  be  liusted,  crvidenee  that  the 
made  sudi  representations  to  other  penons  than  tin  plaintifl^  in 
qnenoe  of  which  snch  persons,  without  tim  request  of  the  dsfswdaiil^ 
leoommended  A.  to  the  lAidntiff,  wheieby  tin  jdaintifrwas  fndwfwwl  te 
give  him  credit,  is  admiastble.    0wr4mr  r,  Pirefbm,  fL 

C  Admxealtt  Bttbtkys— -Admirahy  surteys  as  to  the  niia  ii  iMtfcinssi 
of  Teswls  are  not  eridence  6t  the  Iscts  stated  in  then,  as  »  party 
would  thenby  be  concluded  by  the  testimony  of  pcison 
BO  opportanity  to  erww^nrsmine.    AhhoU  r,  Aftor,  Wi 

7.  Pabol  TttTDCONT,  WRKN  ADiosaiBLB.  — -Bsiol  testimony 
leeeived  to  show  that  m  deed  stating  a  eonne  for  thirty-na 
intended  to  expieis  twenty-nine.    JadtBon  t.  Bowm^  191L 

lb  As  TO  Profebty  Shippxd.— a  letter  from  a  captain  to  his 
not  be  reoeiTed  on  the  part  of  the  owner,  as  evidenee  of  the 
of  the  property  on  board  unaeeompanied  by  invoioes  or  bills  of  ladies 
CnrnMcU  t.  BdU,  375. 

i.  JLAJXTHWumsa  of  SuBSCRiBiNa  Witnbss.— If  a  subserilnqg  witassi 
to  a  will  be  beyond  the  jurisdiction  of  tin  court,  his  hnadwrttiqg  msy 
be  proTod  as  if  he  were  dead.    Emglu  t.  BrmmfjUm,  41L 

IOl  Comtemts  of  Stolen  Instritmkkt.— -Upon  the  trial  of  an  Indict- 
ment for  stealing  a  bank-note,  bill  obligatoty,  ete.,  evidaaes  of  the 
contents  of  the  instrument  may  be  given,  without  showing  a  notice  te 
the  defendant  to  produce  the  original  CcmmomomUk  r.  Mmtkigmt 
441. 

IL  Xkahxissiblb  to  Sufpobt  CsBTiFiCATs^^Psrol  duiiaisilBW  of  the 
wife  are  inadmissible,  showing  that  she  ezecnted  a  deed  velirrfaiily, 
and  that  if  it  were  not  sufficient,  she  would  execute  and  aAaee^wlgi 
it  again,  or  do  any  other  act  to  make  the  deed  good.  Woimmr.  BdU^^ 
402. 

VSl  Dbkd  iNADMlsaiBLB  IN.— A  record  copy  of  a  deed  wliieh  is  not  "O- 
%uired  to  be  enrolled,  cannot,  in  general,  be  receiTed  in  evid— csi  M 
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Hffmmmaam  Ins  beta  Md  «iid«r  it  for  mpwisd  «f  tyrty^auM  or  loity 
yean,  a  certified  copy  may  be  given  in  evidence.    GVMkva  v.  Bmik  SfKL 

Ilk  IlUDMiaBlBLR  JVOAiNaT  SuEVBY.— The  defendwitcaDnot  proTe  on  hie 
trial  that  the  locatione  made  on  the  plate  in  the  canee,  were  not  in  com* 
pliance  with  his  instructions  to  the  surveyor.    Id. 

14.  Gbnebal  Reputation. — General  lepotation  and  tradition  in  a  family 
of  the  death  of  one  of  its  members,  and  of  his  having  died  poeaesBed  ol 
Imi,  is  admissible  in  evidence  as  a  part  of  a  diatt  of  teelimooy  t* 
prove  relationship  in  an  action  of  ejectment  bwwght  by  a  member  of 
the  family  claiming  land  by  deeoent  fhim  the  deceased,  ^meoatt  v. 
AdHmm,  521. 

16.  Inadmissible  ik  Action  fob  Pubchasb-money.— In  an  action  for 

the  pnrchase-money  for  faud  sold  and  conveyed,  pan^  evidence  cannot 
bagivwi  by  a  witaess  to  shew  that  ha  was  seised  el  any  pari  eC  the 
kHid  conveyed,  in  ocder  to  lebut  the  daim  and  tsUe  of  Hie  vender  to 
■oypoitionofltelaBdinclBded  in  the  deed»  or  to  shew  that  the  title 
to  any  part  of  the  land  so  conveyed  was  not  in  the  vendor  at  the  time 
el  the  eoftveyance.  Skarjm  v.  Qtbrnm^  A29. 
Ml  X>BDd— Neither  the  reoord  of  eazollmani  nor  a  oopy  of  a  deed*  noi 
diieetlybylawtobeengolled»oanbe  admitted  in  eviibacek  CSUMyv. 

17.  Pabol,  not  Admissible  to  Explain  Tbstatob's  Intention.  ^ 
When  a  will  is  exhibited  for  psebata,  if  a  witnoBS  give  additional  le». 
tiaony  of  parol  deefauationa  by  the  testator^  for  the  purpoee  ol  ez- 
pkiniag  the  written  will,  snch  testimony  being  without  any  notioa 
thateof  to  the  partiee  inftereeted  in  the  estate^  0Q|^  not  to  be  leeoided* 
nev  afterword  read  in  evidence  in  any  contioveny  coneemii^  the  wiU 
wildiomt  consent  of  parties.    Read  v.  Pofyn^  Wk 

!••  Pbocbbdings  in  a  Fobbiqn  Countby,  how  Pbovbd.— The  pro- 
ceedings in  a  civU  suit  in  a  foreign  country  may  be  proved  by  depoai- 
tions  and  testimony  dehors  the  proceedings,  as  for  instance  the  defend- 
ant's own  letters.     Young  v.  Orefforie,  657. 

la  DYXNa  Dbclabations.— On  an  indictment  for  murder,  the  dedans 
tiene  of  the  deceased  may  be  received  in  evidence,  but  then  they  must 
be  the  declaratioas  of  a  dying  man— of  one  so  near  his  end  that  no 
hope  of  life  remains — for  then  the  solemnity  of  the  occasion  is  a  good 
security  for  his  speaking  the  truth,  as  much  so  as  if  he  were  under  the 
obligation  of  an  oath;  but  if  at  the  time  of  making  the  declarations  he 
had  reasonable  prospects  and  hopes  of  life,  such  declarations  ought 
not  to  be  received.  Therefore,  in  tlus  case,  declarations  of  the  de- 
ceased were  rejected  made  the  day  after  he  was  wounded,  six  or  seven 
weeks  before  his  death.    SktU  v.  Moody,  616. 

M  Judicial  Notice. — ^The  civil  divisions  of  the  state  into  eonnties^  ete.« 
muik  betaken  notice  of  judicially  by  the  court    ^tate  v.  GViMpoM^  629. 

VL  AcnoN  FOB  Maucious  PBOS£Ci7TiON.---In  an  action  for  malicious 
pweeaitMnt  a  copy  of  the  indiotmept  duly  certified  is  admissihle  in 
evidmme,  and  the  original  need  not  be  produced.    FqmI  v.  MeJkmid^ 

Ml  CBOflS-BSLOHKATiQN  OF  WiTNESB.— In  the  GTOse-examinatieB  ol  a 
witwens,  a  party  has  a  right  to  stop  him  if  hia  answw  relates  to  mat- 
ters wUi^  the  ]Mrty  who  eaUa  the  mtaani  haa  no  rigfaitaiotiedaoe  la 

AM.  Dia  Vol.  11—47 


738  Index. 

evidenoe;  and  the  latter  cannot  insist  on  his  folly  answering.     Orwitt 
T.  BowhBt  66& 

Bee  Deeds,  2»  4;  Fiuudulbnt  Convbtangb»  8^  4  ff;  iHSUXAac^ 

20,  23,  27;  SUKBTTSmP,  & 

EXECUTION. 

Bquitt  of  Redemption  Liable  to.— An  ezecntion  may  be  levied  npoa 
an  eqnity  of  redemption  as  real  estate,  and  the  creditor,  after  haviiv 
the  same  appraised  and  set  off  to  him  according  to  the  statate,  aoquiic* 
all  the  right  of  the  mortgagor  in  the  premises.  Pundenon  t.  Browr^t  S3L 

EXECUTORS  AND  ADMINISTRATORS. 

1.  AcnoN  OP  Trespass  Subyiyes  to  Administbatob.— An  actum  of 
trespass  for  entering  npon  the  land  and  burning  the  mills  of  the  in- 
testate, in  his  lifetime,  snrviTes  to  the  administrator.    Oritwofd  r. 

S.  PuRCHASiivo  Tbust  ESTATE. — Where  a  power  is  given  to  an  ezeeoiov 
to  sell  for  the  benefit  of  a  third  person,  a  purchase  by  the  executor 
from  lus  cestui  que  trutt,  is  not  favored  in  equity,  and  he  cannot  maiib- 
tain  a  bill  for  specific  performance  based  on  sach  purchase.  Munro  r. 
Allaire,  330. 

M,  Same. — ^It  seems  that  a  purchase  by  a  trustee,  who  ib  also  a  ceBtm  ^tm 
trtut,  may  be  sustained,  if  it  be  to  save  the  property  from  loss.  IdL 

L  Liability  of,  fob  Intebest.— An  administrator  is  liable  for  interest 
where  he  has  been  guilty  of  neglect  in  not  putting  out  the  money  ol 
the  intestate,  or  has  made  use  of  it  himself;  and  he  is  bound  to  show 
what  has  been  done  with  the  money  to  avoid  the  conclusion  that  hm 
has  made  use  of  it;  but  he  is  not  liable  for  interest  until  sfter  twelve 
months  from  the  death  of  his  intestate.  Fox  v.  WUeoXf  433L 

FACTOR. 

Lien  of. — Where  an  agent  or  factor  is  intrusted  with  goods  to  sell* 
pay  a  debt  of  his  principal  with  the  proceeds,  he  has  only  a  qi 
property  in  the  goods,  and  his  executors,  after  his  death,  cannot  law« 
fully  dispose  of  the  goods,  but  may  retain  them  for  his  lien.  Gaffe  r. 
AUieon,  682. 

FEMES  COVERT. 

See  Acknowledgment,  1;  Evidence,  11. 

FERRIES. 

Fbanchise— Vesting  and  Fobfeitube.— The  franchise  of  a  feiry  was 
granted  to  one,  his  heirs  and  assigns,  so  long  as  he  and  they  should  well 
and  faithfully  keep  the  ferry  accoiSng  to  the  directions  of  the  grant. 
It  was  held  that  the  right  to  the  franchise  did  not  vest  until  the  grantee 
commences  the  keeping  of  the  ierry;  that  the  right  to  the  franchise  is  for* 
felted  by  au  unreasonable  delay  in  putting  the  ferry  in  use;  and  that 
the  forfeiture  is  not  excused  by  the  death  of  the  first  grantee  soon  after 
the  grant  and  the  disability  of  his  heir,  no  exception  having  beenmada 
in  the  grant  on  account  of  such  disability.    Clarbe  t.  CaUoway,  706. 
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FIXTURES. 

What  mat  bb  Removed.— Where  a  lot  and  BtOl-hoiue  thereon  was  sold 
bj  the  sheriff  on  execution,  it  was  held  that  the  pomps,  cisterns,  iron 
grating  and  door,  distillery  and  horse-mills,  passed  to  the  purchaser, 
hut  not  the  joists,  vats,  buckets,  pickets  and  foesets,  which  were  not 
fixed  to  the  freehold.    Kirwan  v.  Latour,  519. 

FORGERY. 
8ee  Cbiminal  Law,  L 

FRAUD. 

1.  Iv  Sale  or  Real  Estate.— The  phuntiff  was  indnoed  to  buy  and 
take  a  warranty  deed  of  certain  lands  from  N.  by  the  fraudulent  and 
false  representations  of  N.  and  others,  who  had  combined  together  fox 
the  purpose  that  N.  had  a  good  title,  and  that  the  lands  were  of  good 
quality;  it  was  held  that  an  action  on  the  case  would  lie  against  all 
the  confederates  for  this  fraud,  on  psoof  that  the  title  to  a  part  of  the 
land  was  never  in  N.,  and  that  the  residue  was  of  no  value.  Bottwiek 
V.  Lewis,  IS. 

%  In  Sale. — ^Though  there  be  some  suspicious  circumstances  attending 
the  purchase  and  transfer  of  property,  yet  if  they  have  been  fairly  sub- 
mitted to  a  jury,  the  court  will  not  infer  there  was  any  fraud  so  as  to 
warrant  a  new  trial    HoUingswwih  v.  Napier,  268b 

S.  Jurisdiction  of  Law  and  Equity.  ^Courts  of  equity  and  courts  of 
law  have  concurrent  jurisdiction  in  cases  of  fraud.     White  v.  Jones,  564 

4L  At  Law  Patent  Void  for.— A  court  of  law  can  avoid  a  patent  for 
frahd,  but  in  such  case  the  remedy  is  more  effectual  in  a  court  of  equity, 
which,  upon  a  consideration  of  all  the  circumstances,  can  estabUsh 
more  complete  justice  between  the  parties  than  a  court  of  common  law. 
Id, 

•.  In  Respect  to  Quantity  of  Land  Sold.— Where  a  contract^  was  mada 
for  the  sale  of  nine  hundred  acres  of  land,  more  or  less,  and  the  tract 
found  to  contain  only  seven  hundred  and  sixty-five  acres,  the  pur* 
chaser  will  be  relieved  in  equity,  it  appearing  that  the  seller  knew  of 
the  deficiency  at  the  time  of  the  sale,  but  did  not  disclose  it.  Bedford 
V.  Hickman,  590. 

€L  By-Bidding. — ^Where  a  by-bidder,  imder  an  agreement  with  the  owner* 
runs  up  the  price  of  property,  and  it  is  knocked  down  to  him,  he  skull 
hold  the  property  against  such  owner;  because  the  agreement  is  fraud- 
ulent, and  a  party  to  a  fraudulent  agreement,  cannot  allege  that  it  ¥raa 
fraudulent,  to  avoid  its  effect.     TroughUm  v.  Johnston,  626. 

7*  Contract  for  Sale  of  Land  Void.— Where  the  vendor  of  a  timet 
of  land  fraudulently  misrepresents  the  location  and  quantity  of  the 
land,  the  contract  of  sale  will  be  rescinded  in  equity.  Daniel  v,  Pogue, 
708. 

IL  As  TO  Quantity  of  Land.— Where  the  vendor  of  a  tract  of  land  sold 
at  a  certain  price  per  acre,  represented  it  as  containing  a  certain  num* 
ber  of  acres,  when  in  fact  it  contained  nmch  more,  the  vendee  can* 
not  have  set  off  to  him  the  number  of  acres  represented  by  the  vendor 
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to  be  in  the  timet,  bat  the  tnuuMtioa  will  be  altogetlier  nedndedott 

^  ICwHmsiKTATioK  IB  8au  ov  LANXL^Whm  Ik  mity  pvxoMMd 
iMidof  «aoUer»  whicksaiibiref  tlMsnluid  never  seen*  tha  panbafler 
teUng  the  reywaentotkiae  of  a  third  party  w  to  its  qiuUilx  *<^  l<>c*^ 
turn,  the  mudm  cotwil  empior  applieiu  aod  haviag  takea  no  ooiwiaat 
of  warranty  as  to  the  qnality  or  location  of  the  land,  the  pvuehaaer 
ia without  remedy,  if  the  quality  or  location  be  not  each  aa 
dmbUm  T.  ffarrimm,  72a 

SeaBnoNVL.  L 


FRAUDULENT  COHYEYANCBS.. 


i.  CoHTETAjreB,  wanr  i«m-..A  vaidiet  idr  &  la^ga  ana  of 

ebtained  agafaat  a  debtor;  aadontiioevenini^el  tbaaBMadajh» 

toyed  all  hia  property  to  a  traalee  of  hiaown  ehoiee  for  the  bemfit  of 

aH  his  creditora    The  tmeteo  lived  aft  a  Hietanoe  el  tweatj^-three 

attea^  and  did  not  learn  of  the  deed  vntil  foordaya  afterwaid,  whan  he 

jgai99  hia  asMol    The  debtor*  oontiBoed  in  pooaeoeioa  el  the  fonitoio 

•and  goode  the  neat  day  and  part  of  the  fiitiowittg  day,  when  the^  were 

JJeried  on  at  the  anit  of  a  creditor.    The  title  deeds  ol  tha  nal  ottaio 

-ate  leflsainedia  the  poesesaioaof  the  grantor  for  apeiiod  of  nearly  tioa 

VMaths.    It  was  held  that  the  deed  waa  valid  and  took  ofiM  ten  ita 

•ozooutioB.     Wm  T.  Jf^nankUm,  474b 

IL  SCHIDULB  OF  Pbofebtt  Conyetbsu  -—  The  want  ol  a  inhiwiwlB  ol 
pmperty  conroyed  by  a  general  aasignwent  §ut  the  beneAt  of  eredifaiai 
ia  a  dronmatance  proper  to  be  taken  into  oonsidoFBtJon,  bat  i»  net  la 
llidf  cenchisivo  oTidence  of  fraud.    Id, 

X  'DmoLABATWH  OP  Paktibs  to.— Where  a  oonveyanoe  ia  iiapoaiAol  for 
fiand  aa  to  creditors,  the  deelarationaol  tiio  partiea  to  H  at  tha  time 
of  its  ezeeatioB  are  inadmissible  to  show  that  it  waa  Kit  nnda  with  a 
fraadnlent  intent  Qruder  v.  Bowles,  665. 

^  Ettoencb  Showino.— Althongh  a  yeluntaty  cenveyanoe  magr  bo  vaiid^ 
yet  where  there  are  other  cirenmstances  of  a  frandnleat  inientis^  tha 
deed  being  voluntary  and  gratnitoos,  and  the  donor  beii^  in  debt^  it  ia 
evidence  to  show  an  intent  to  defraud  creditors;  and  a  deed  ol  cenvej- 
anoe  made  with  the  design  to  defrand  one  creditor  is  void  aa  to  every 
other  creditor.  Id, 

§k  Pboof  of. — Direct  proof  of  a  combination  in  a  oonveyaaoa  to  deCsaui 
creditors,  cannot,  in  general,  be  expected;  but  from  all  the  eircnm- 
stances  attending  the  transaction,  the  court  may  infer  the  oonva^snee 
to  be  fraudulent  BradUy  v.  J^H^ord^  708. 

C  What  Gomvsyancb  Fraudulent.— A  ooovoyanee  ol  all  the  veador^a 
property  and  choses  in  action,  espedally  when  secretly  madi^  will  ha 
considered  fraudulent  aa  to  cvediters.  M 

7.  Cbsdibilitv  of  Partibs  Aa  to  lNDsmDNa8a.w,Tho  vendee  in  a 
conveyance  purporting  to  be  made  to  secure  his  debt,  having  pennitted 
the  vendor  to  asseH  in  hiapresenee  that  there  waa  aethiiig  duo  hiin^ 
without  contradicting  him,  destroys  the  credibili^  of  the  aaamBa  el 
the  Trader  and  vendee  to  a  bil^  where  they  aessK  tha  eodrtiMsa  el 
aoch  indebtedness,  /d. 
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iL  BBUBf  tfH  Sbttivo  ause.— Upon  aetto^  aside  a  teadniinit  «oi&vey« 
«M6,  tlw  T«iid0ft  will  be  permilied  to  ahorvr-tbe  real  anoiiDt  4ne  him 
firom  the  Tendor,  and  to  ehare  pro  rata  in  the  proceedscf  the  pmfntji 
i^oii  eoaiitloii,  however,  that  he  &st  evmndetB  all  iiwuwriy  whkli 
hat  eome  into  hh peeBBieioa  naderthe  oenveyaaw.  Id, 

GENERAL  AVEBAGE. 

I.  OORTiaBUTIOlT  POft  DAMAGE   TO    PEKISHAfiLE  ABTICLE8.^An  dun* 

1^  diieetly  roBulting  from  a  jettison  shonM  he  contrihoted  for,  though 
ft  happen  to  articles  described  as  perishable,  and  which  remain  la 
specie.     Biaggrathv,  Churchj  173. 

t.  LiABtLrrr  op  Treigbt  foe  CoNTRiBtmoK.— The  freight  actually 
gained  or  earned  at  the  time  a  tt>ysge  k  hroken  np,  shonld  he  the  hada 
for  estimating  a  role  of  coatrfbntion.    M. 

t,  What  Subject  To.— Wages  and  provisions  necessary  for  the  auppoit 
of  the  crew  during  the  detention  of  a  yessel  captured  and  carried  in 
for  adjudication,  ore  properly  subjects  of  general  average.  Leava^ 
worth  V.  DdafiM,  201. 

4  Fbeight,  Estimation  of,  in  Case  of  Capture.— If  a  veaad  he  cap* 
tnred  during  her  voyage,  the  freight  will  be  chargeable  up  to  tire  day 
of  such  capture,  in  a  settlement  of  proportion  for  general  aveittge.  IdL 

&  Amount  on  which  Calculated.— The  amount  on  which  a  general 
average,  in  case  of  capture,  is  to  be  calculated,  is  the  first  coet  or  in- 
voice price  of  the  cargo,  and  charges  at  the  port  of  departure;  on  the 
vessel,  four-fifths  of  its  value  at  the  same  place;  and  on  the  freight  at 
one-half  agreed  to  be  paid.    Id, 

&  Wages  anb  Provisions  Subjects  of.— Where  a  vessel  in  oonse- 
quence  of  damages  was  obliged  to  seek  a  port  of  safety  in  order  to 
refit,  the  wages  and  provisions  from  the  moment  of  bearing  away  to  tha 
period  of  setting  out  again  on  her  original  voyage  constitute  a  subject 
of  general  average,  the  proportion  of  which  may  be  recoverod  in  m 
aetion  of  asntmpaU,  by  the  owners  of  the  ship  against  the  proprietora 
^  the  cargo;  and  consequently  it  is  a  chaige  fcr  which  the  Insurers  on 
the  cargo  are  liable.     Waiden  v.  Le  Boy,  236. 

IMPROVEMENTS. 

Allowance  for,  by  Occupant  of  Land.— A  iona/els  occupant  of  land, 
believing  himself  the  owner,  is  entitled  to  be  paid  the  enhanced  valna 
of  the  land,  by  reason  of  his  improvements  made  alter,  as  well  as  be* 
fore,  the  commencement  of  an  action  by  which  he  was  evicted,  and  ha 
is  liable  for  rents  and  profits  from  the  time  that  he  had  notice  of  tha 
adverse  daim.     WhiOedge  v.  Wait,  721. 

See  DowsR,  1;  EquiTT,  fi. 

INDICTMENT. 
See  Criminal  Law,  I,  6, 10^  13, 14 

INSURANCE— MARINE. 

I.  CensTBccnoK  of  Words  "at  and  from"  in  Poucr.— The  word* 
at  and  from  '  in  a  policy  on  goods,  means  from  the  time  the  goods 


««. 


742  Index. 

are  laden  on  board  the  vesBel;  bat  applied  to  a  ship,  thej  meua  Ihm 
period  of  her  stay  in  the  port  from  the  time  of  her  arTivaL  PaiHdk  r, 
Ludlow,  130. 

ti  Deviation. — The  master  of  a  vessel  received  information  that  Fkenck 
privateers  were  cnusing  in  the  windward  passage,  and  in  the  osoai 
ronte  from  Surinam,  he,  therefore,  determined  to  take  the  leeward 
sage,  and  touched  at  Demarara  to  take  the  protection  of  a  British 
voy  then  about  to  sail;  but  a  few  hours  after  his  arrival  there,  the 
was  driven  to  sea  in  a  gale  of  wind  and  afterward  continued  her  voyage 
without  convoy,  and  was  captured  by  a  French  privateer.  This 
held  not  to  be  a  deviation,  as  the  master  had  acted  bonajide,  and 
the  sole  view  of  avoiding  danger,  and  to  seek  the  safest  course  home.    Id, 

S>  On  Profits. — A  policy  on  profits  on  goods  is  a  valid  policy,  and  the  in- 
sured may  recover  a  total  or  an  average  loss,  according  as  the  loss  of 
the  goods  is  total  or  partial    AbboU  v.  Sebor,  139. 

4  Total  or  Partial  Loss.— It  seems  that  the  proper  rule  to  ascertain 
whether  there  is  a  total  or  partial  loss  of  profits,  is  to  detennios 
whether  more  or  less  than  one-half  in  value  of  the  subject  has  been 
lost    Id. 

§k  Partial  Loss  Only. — Where  the  assured,  after  an  abandonment,  af- 
firmed a  purchase  of  the  ship  by  the  master  for  the  benefit  of  the  as* 
sored,  it  is  a  waiver  of  the  abandonment,  and  the  assured  is  entitled  to 
recover  for  a  partial  loss  only.    Id, 

6L  Perishable  Articles. — Where  articles  are  included  in  a  memoxmn- 
dum  as  perishable,  they  must  be  completely  destroyed  before  the  in- 
sured can  recover  as  for  a  total  loss.     MaggrcUh  v.  Church,  173. 

7.  Insurer  Liable  in  First  Instance  for  Contribution.— An  in- 
sured may  recover  the  contributory  share  due  him  for  loss  by  jettison 
in  the  first  instance  from  the  insurer,  before  resorting  to  those  entitled 
to  contribute.    Id 

Sb  Risks  Covered  by  General  Policy. — A  general  policy,  unaccom- 
panied with  any  warranty,  covers  war  risks  of  all  kinds  and  of  all 
countries.  Under  such  circumstances  a  false  clearance  is  immaterial, 
when  the  vessel  actually  sailed  on  the  voyage  intended,  and  the  as> 
sured  is  not  bound  to  disclose  it.     BamewaU  v.  Church,  18Q. 

9.  Seaworthiness. — Seaworthiness  is  always  implied  in  a  policy  of  insor- 

ance,  and  is  not  at  the  risk  of  the  insurer.     Id. 

10.  What  Constitutes  Loss  of  Voyage.— If  a  vessel  be  rendered,  by 
the  perils  against  which  she  is  insured,  unable  to  proceed  with  her 
original  cargo,  it  is  a  loss  of  the  voyage,  though  she  may  be  capable  of 
performing  it  with  a  lighter  cargo.     Abbott  v.  Broome,  187. 

11.  Abandonment. — When  a  vessel  cannot  be  repaired  for  half  her  value, 
the  insured  is  entitled  to  make  an  abandonment.    Id. 

12.  Waiver  of  Abandonment.— If  a  vessel  be  duly  abandoned,  and  the 
abandonment  refused,  and  a  sale  be  made  for  the  benefit  of  all  con- 
cerned, under  an  admiralty  order  adjudging  her  not  worth  repairing; 
and  she  purchased  by  the  supercargo,  a  part  owner,  it  is  no  waiver  of 
the  abandonment,  notwithstanding  on  her  arrival  home  she  is  sold  at 
auction  by  the  insured  for  more  than  she  cost,  and  he,  at  the  time  el 
action  brought,  has  the  proceeds  in  his  hands;  and  he  is  not  ohligea  tm 
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niAke  a  tender  of  her  to  the  underwriter  when  she  arrives^  nor  of  her 
proceeds  after  the  sale.    Id. 

18.  What  Coivsidebed  a  Loss  within  Poucy.— If  a  vessel  be  obliged 
to  put  into  port  from  necessity,  and  a  pestilential  disorder  break  out 
which  disables  her  crew  and  renders  it  impossible  for  her  to  pursue  her 
voyage,  it  is  a  loss  within  the  perils  of  a  policy.  WilUanu  v.  Smiih, 
209. 

14.  What  Constitutes  a  Blockade.— To  constitute  a  blockade,  as  af- 
fecting a  policy  of  insurance,  there  must  be  an  actual  existing  force 
before  the  port  at  the  time  it  is  entered.  The  anknua  revertendi  of  the 
blockading  fleet  does  not  continue  the  blockade,  nor  is  the  entry  of  a 
neutral,  after  being  notified,  a  breach  of  his  neutrality,  if  the  blockade 
ing  force  be  not  before  the  port.    Id, 

1&  Policy  on  Fbeight.— A  valued  policy  on  freight  was  stated  to  be  "at 
and  from"  one  port  to  another,  and  "at  and  from  thence  "  back  to  the 
original  port,  and  a  premium  was  demanded  double  that  which  was  de- 
manded for  the  outward  voyage;  it  was  held  that  freight  to  the  full 
amount  of  the  valuation  was  covered  on  each  voyage,  and  the  insured 
on  a  capture  on  a  return  voyage  entitled  to  recover  the  full  amount  of 
his  policy,  without  making  any  deduction  for  the  freight  received  on 
the  outward  risk.     Dar;y  v.  Hallett,  241. 

16.  Valued  Policy,  when  Attaches.— On  a  valued  policy  on  freight, 

if  there  be  an  inchoate  right  to  some,  and  the  transaction  bona  fide,  the 
value  cannot  be  inquired  into.    Id. 

17.  Rights  of  an  Insured  on  Vessel  and  Freight.— If  a  ship-owner 
have  his  vessel  and  freight  insured  with  two  different  underwriters,  and 
on  a  capture  abandon  first  to  those  on  the  vessel,  and  then  to  those  on 
the  freight,  taking  afterward  fifty  per  cent,  of  his  claim  on  the  under- 
writers on  the  vessel,  and  in  payment  pf  the  other  fifty  an  assignment 
of  their  rights  in  the  vessel,  he  will  be  entitled  to  receive  the  freight 
which  they  would  have  been  entitled  to,  and  to  recover  from  the  in- 
surers of  the  freight  the  full  amount  of  his  policy,  deducting  the  pro 
rata  freight  earned  previous  to  the  abandonment  on  the  voyage  on  which 
captured.  .  Id. 

1ft.  Policy  on  Freight— Amount  Recovered.— Under  an  open  policy 
on  freight,  the  gross  amount  is  on  a  total  loss,  the  amount  to  be  recov- 
ered, without  being  subject  to  a  deduction  for  expenses  of  wages  and 
provisions.     Stevens  v.  Columbian  Ins.  Co.,  247. 

19.  Expenses  During  Embargo.- The  charterer  of  a  ship  at  so  much 
per  month  cannot,  on  an  insurance  on  his  cargo,  recover  expenses  occa- 
sioned during  an  embargo;  such  not  being  the  subject  of  a  general 
average  and  not  embraced  by  the  terms  of  the  policy.  Penny  v.  N.  Jl 
Ins.  Co.,  260. 

90.  Evidence  to  Control  Policy. — A  policy  of  insurance  may  be  ex- 
plained and  controlled  by  the  written  application  to  make  the  insuzance. 
Korrisv.  Ins.  qf.  N  A.,  360. 

21.  Risk  Assumed  by  Insurer — To  subject  an  insurer  to  a  loss,  the  risk 
run  must  correspond  with  that  understood  and  Intended  to  be  run  at 
the  time  of  subscribing  the  policy.    Id, 

iZ  Insurer  Bound  by  Usage. — ^An  insurer  is  bound  to  inform  himimlf 
of  a  general  and  well  established  usage  of  trade.    Id, 
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in  aa  actioii  on  «  policy  of  inflarance.    Cfrou&Uhi  t.  BmB^  SJtL 

^L  Baomt  Afwirr  fob  both  FAXTin.--A  brokar^ftefiBotinf  «r*lHr 
ii«C«itoCVo4lifMHrtu%«BiBolaoeof  ftbaadUoBMBltoUflikaaffidail 
iochiiy*tb»  tbAoiwr.    M 

K  IHtbatiok  ahd  Exrnt  or  Fougy.  ^BsttciaB  eSofltod  ia  tiaw  of 
peace  oontmne  though  a  war  breaks  ont;  the  inaored  hoveTer»  maul 
w>t4e«a3fihiiigtoaddtoAeriBkoftheiiiBarer.    JUL 

9L  BAMtATfnr  or  Mastol— On  a  daolanlaoa  atatug  a  leas  hy  wytnre, 
tiKre  aan  he  ne  weavary  on  the  hanatry  of  the  maater,  aad  whaMin  a 
apeeiai  Tardictthe  jury  hare  fa«BAo«rtaimBuaoaiidMtof  thamaitiir, 
the  oMurt  -will  not  iaier  that  the  aak  of  the  inamar  waa  incwwuMi 
thereby.    Id, 

S7.  MASniB  ntOTKT  ETiDsirCB— A  proleet  made  in  Philadelphia,  vheie 
both  the  inauar  and  inmed  leaidad*  and  withont  notice  to  the  inaared, 
ifve  heUl  to  be  endance  in  an  aotion  betwaen  those  partiea  to  tikom  the 
neceeaiiy  of  a  deviation.    Brmmr,  CUnund,  400. 

fli.  PBOor  AS  TO  8BAWOBTHlifse6.--^A  voaMl  iaaued  aniat  be  in  all  re- 
•peoti  fit  for  the  trade  wherem  aha  ia  employed;  and  genaraUy  the 
proof  liea  on  die  insHiied;  bnt  where  it  appeaia  that  the  loaa  nuQr  be 
fidrly  impnted  to  sea  damage  or  other  misfortune,  the  |»oof  lies  on 
the  iaaorer,  if  he  defends  himself  on  the  ground  of  nnaeawortiuMOL 
Id. 

S9l  Whbn  Risk  Begin&— Uponaninsaianoe  ''at  andfrem"  a  IsieigB 
port  the  risk  commences  ae  soon  aa  the  Tessel  haa  been  aaldy  nieaied 
tweaty*foar  hears  after  her  arrival  at  port.    Oarriguea  v.  Cfmse^  4U. 

90l  SbaWOBTHINBSS. — Upon  an  iaaamnce  "  at  snd  from  "  a  wainu^y  of 
seaworthiness  mast  be  referred  to  the  commencement  of  the  nsk;  and 
if  between  that  time  and  th^  time  of  sailing  she  becomea  nnfit  for  sea, 
without  thO  fan'lt  of  the  insured,  and  is  afterward  loet  by  the  penLs  of 
the  sea,  the  inanred  can  recover.    Jd. 

51.  Peril  withik  Poucy.— A  leak  occasioned  by  rata,  without  the  neg* 
loot  ol  the  captain,  is  a  peril  within  the  policy.    Id, 

52,  Obligation  of  Insured.— The  insured  is  not  bound  to  anticipate  a 
capture  and  condemnation  in  violation  of  the  law  of  nationa,  aftd  ia 
under  no  obligation  to  communicate  facts  and  circamstanoes  from  whidi 
such  capture  and  condemnation  might  be  apprehended,  unless  they  are 
such  as  to  create  so  general  an  impreasion  of  danger  ais  must  enhsace 
the  premium  of  insurance;  but  a  knowledge  of  facta  and  ciwasi- 
stancea  of  the  latter  deacription  is  not  to  be  presumed  i^;ainst  ibe  in- 
Bured;  and  although  he  may  be  awaie  that  certain  oircunHtaaess  may 
become  ground  of  condenmation,  in  vielatioa  of  the  law  of  nationn, 
there  is  no  implied  warranty  that  they  do  not  exist  in  lalatien  to  the 
property  iaaorad.    Martk  v.  If  air,  ^4R, 

Wk  Bksacb  op  Blockade  to  Invalidate.— A  mere  intsatiaB  to  eater 
a  blockaded  port,  without  any  actual  attempt  after  being  waned  ofl^ 
ia  no  breach  of  the  blockade,  and  no  cause  ler  oendamnation,  either  by 
intemst>ienal  lawer  by  the  treaty  between  the  United  •States  and 
Great  Britain;  and  it  was  held  that  where  an  American  vaani  and 
antgowere  condeouied  by  a  British  court  of  admiialtyt  for  peniatiagia 
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an  i]it«nt»m  to  enter  a  lilodcMded  port,  tbst  the  oondenmatioii  wm 
Segal,  snd  the  insuren  ^Nvre  liable.     IflSbiiMoiiT.  Tmmo,  €54. 

Mb  SBAiroflri'lUima— Where  a  Teawl  the  day  after  eafling  epiinge  a  leak* 
tHiidi  inereeeee  to  raeh  a  d^gi'ee  aa  to  compel  Iwr  to  aeek  a  port  of 
nfety  withoat  hariiig  eneotmtered  a& j  gale,  or  aaetaiaed  an/  daiaaga 
from  the  daogere  dl  the  eea,  die  maat  hare  heen  pranmied  to  hava 
liaeii  imBeawortfay  at  liie  time  ihe  aailed,  and  the  inameri  are  die- 
dwtged     WaUoM  ▼.  De  Pau^  iKft 

SBL  Abandohmbkt,  tuOMT  OP.— *' Wbom  a  policy  peorided  that  no  aban* 
donment  of  the  neutral  property  hereby  inaored  shall  take  place  in 
caae  of  oaptnre  or  deteatioa  by  the  Briti^  until  it  be  condemned,  and 
the  prooeedinga  of  the  court  and  sentence  of  condemnation  prodoced 
to  Bubatantiate  the  leas;  and  in  case  of  capture  or  detention  hy  any 
other  power,  tiie  like  document  shall  be  produced  until  satis&ctory 
reasons  can  be  given  that  tiiey  cannot  be  obtained:"  it  was  held  that 
the  right  to  abandon  for  a  capture  was  restrained  until  after  condemna* 
tion,  whether  the  capture  were  Vy  another  power  or  by  the  Britkh. 
JhPeau y.  Buuett,  676b 

9k  StAJOL— Although  there  is  no  restriction  in  the  policy,  the  insared  can- 
not abandon  for  a  capture,  if,  before  giving  notice  of  abandonment,  he 
received  intelligence  that  the  tossoI  has  been  released,  and  has  pro- 
ceeded on  her  voyage.  Id. 

fL  Sams. — The  insared  cannot  abandon  <m  the  ground  that  the  voyage 
has  been  defeated  by  a  capture  after  intelligence  that  the  vessel  haa 
been  released,  and  has  arrived  in  safety  at  her  destined  port;  and 
when  it  does  not  appear  that  the  extent  of  the  loss  on  the  voyage  is 
each  as  to  justify  an  abandonment,  as  in  case  of  a  total  loss.  Id. 

Ml  I^bbils  Iksubsd  Against.— An  extraordinary  duty  hiid  on  the  goods 
in  the  destined  port,  between  the  capture  of  the  vessel  and  her  release 
and  arrival  there,  is  not  covered  by  the  claase  insuring  against  "hU 
unavoidable  perils,  losses  and  misfortones  to  the  damage  of  the  goods.** 
Jd. 

M.  Intvbest  on  Amount  of  Ayebaoe.— Inteiast  is  not  recoverable  on 
the  amount  of  an  avenge,  which  was  admitted  by  the  underwriter^ 
where  the  insured  insisted  on  a  right  to  abandon  and  recover  for  a 
total  loss.  Id, 

ilk  Misrepresentation  and  Concealment. —A  policy  of  insurance 
was  effected  upon  a  vessel  repreeented  to  be  American,  and  furnished 
with  ABi«erican  papers,  but  in  reality  owned  by  Spanish  subjects, 
which  fsH  was  not  disclosed  to  the  insurera.  The  policy  was  held 
void  fron  the  beginning,  on  the  ground  both  of  misrepresentation  and 
concealment;  and  the  insured  cannot  recover,  whether  the  loes  were 
caused  by  the  misrepresentation,  or  concealment,  or  otherwise.  Prie$ 
V.  i>ePsa*s  66a 

INTEREST. 

L  JUXLB  AS  TO.— It  is  now  aaettled  role  that  intarsat  is  leeavambla  lor 
SMDey  lent  and  advanced.  DUwof^  v.  Smderlmgt  4S8. 

%  When  Accrues.— Where  money  is  payable  on  demaadt  intarsat  does 
not  accrue  until  a  demand  is  made;  when  no  time  is  mentioned  the 
money  is  payable  immediately  without  a  demand*  and  interest  accruea 
immediately.  Freeland  v.  Edwards,  620. 
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5.  Rule  as  to  Calculation  of. — ^In  eqnity,  aa  a  general  role,  iniemi 

upon  interest  is  never  allowed.  However,  when  the  smn  is  ascertained 
and  the  annual  payment  of  it  forms  part  of  the  contract,  where  it  is  so 
specific  that  an  action  of  debt  may  be  sustained,  and  interest  recov- 
ered by  way  of  damages  for  the  detention,  and  particularly  where  the 
payment  of  the  principal  sum  is  postponed  to  a  veiy  distant  period* 
upon  the  faith  of  the  regular  and  punctual  discharge  of  the  intereBt» 
interest  upon  interest  ought  to  be  allowed.  Kennon  v.  Dkkisu,  642L 

See  Executors,  4;  Trustees,  1. 

JOINT-TENANCY. 

Beyerance  of. — ^A  mortgage  executed  by  two  out  of  three  joint-teiuuili 
is  a  severance  of  the  joint-tenancy.    Simp9on  v.  Amnunu,  425. 

See  Mesne  Profits,  1. 

JUDGMENTS, 

I.  Effect  of,  Obtained  in  Another  State.— A  judgment  reoov»ed 
in  one  state  is  not  conclusive  evidence  of  a  debt  in  an  action  brought 
on  such  judgment  in  another  state,  but  in  the  latter  the  inquiry  may 
be  made  whether  the  court  in  the  former  state  had  properly  jurisdiction 
of  the  defendant.    Bartlet  v.  Knight,  36. 

ti  Constitutional  Provision. — ^Although  the  mode  of  authenticating 
such  judgments  has  been  provided  for  by  the  act  of  congress,  pursuant 
to  the  constitution,  yet  the  effect  of  such  authentication  is  not  declared 
by  the  act.    Id, 

8.  Of  a  Foreign  Court  of  Admiralty. — The  sentence  of  a  foreign 
court  of  admiralty  is  conclusive,  and  cannot  be  impeached  elsewhere 
until  it  is  regularly  set  aside  in  the  country  where  it  was  delivered. 
fhevoart  v.  Warner^  61. 

4.  Same.— As  between  insurer  and  insured,  the  decree  of  a  foreign  court  o( 
admiralty  is  conclusive  only  where  warranties  are  inserted  in  the  pol- 
icies.    Crouaillatv.  Ball,  375. 

6,  Void  for  Uncertainty. — ^Where  the  plaintiff  in  ejectment  locates  hii 

claim  on  the  plats  in  two  ways,  and  there  is  a  general  verdict  and 
judgment  rendered  thereon,  such  judgment  is  void  for  uncertainty. 
outings  v.  Hall,  602. 

6.  Sentence  of  Foreign  Admiralty  Court.— A  sentence  of  condem- 

nation by  a  foreign  court  of  admiralty,  which  appears  on  the  face  of 
the  proceedings  to  have  been  founded  on  facts  which  do  not  warrant 
the  judgment,  is  not  conclusive  of  the  legality  of  the  condemnation, 
in  a  question  between  the  insured  and  the  underwriters.  WHUaimaim 
v.  Tunno,  654. 

7.  Arrest  of. — Judgment  can  be  arrested  only  for  defects  appearing  ob 

the  record;  and  an  objection  which  must  be  established  by  extrinaitf 
proof,  as  that  the  amendment  of  a  defect  in  an  indictment  was  mada 
after  bill  found,  is  not  a  good  ground  for  a  motion  in  arreat.  8iaU  ▼• 
Creighi,  656. 

JURISDICTION. 

See  Criminal  Law,  12. 
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JURY. 

L  Challehgs  to  the  Abrat.  ~  A  challenge  to  the  amy  of  the  panel 
will  not  be  allowed  for  the  reason  that  the  clerk  who  iaaned  the  war- 
rants to  the  constables  to  summon  the  jury  is  a  party  to  the  action. 
Hart  V.  Tallmadge,  105. 

%  Instruction  to.  —  The  court  may  properly  instruct  the  jury  on  the 
legal  effect  of  a  certain  instrument,  without  violating  the  rule  that  an 
instruction  sbaU  not  be  given  on  the  weight  of  evidence.  Austin  v. 
BkJuirdson,  543. 

8b  "Good  and  Lawful  Men."— The  words  "good  and  lawful  men"  in 
the  caption  of  an  indictment,  inquest,  etc.,  mean  freeholders.  SkUer, 
Oltugaw,  629. 

4k  Right  of  Trial  bt. — A  statute  providing  that  upon  the  affirmance  of 
a  judgment  in  the  court  of  appeals,  judgment  shall  be  given  by  that 
court  against  a  surety  on  a  supersedeas  bond,  is  unconstitutional,  in 
that  it  deprives  the  surety  of  a  right  of  trial  by  jury  in  a  case  where 
it  existed  before  the  adoption  of  the  constitution.   ChtUion  v.  Bmolwaret 

7oa 

8ee  Criminal  Law,  2»  8. 

LEASK 

Covenants  in. — ^Where  a  mill  and  premises  were  leased,  and  the  lessee 
covenanted  to  leave  it  in  repair,  and  the  mill  during  the  lease  is  carried 
off  by  ice,  it  was  held  that  the  lessee  was  bound  to  pay  the  rent,  and 
to  perform  the  covenants  including  the  covenant  to  repair.    Bob»  v 
OverUm,  552. 

LIBEL. 

L  Justification. — ^To  charge  a  counselor  at  law  with  offering  himself  as 
a  witness,  in  order  to  divulge  the  secrets  of  his  client,  is  libelous,  and 
it  is  no  justification  that  he  disclosed  matters  communicated  to  him 
by  his  client  which  had  no  relation  or  pertinency  to  the  cause  in  which 
he  was  engaged.    Biggs  v.  Dennistan,  145. 

%  Same. — To  charge  a  commissioner  of  bankruptcy  with  being  a  misan- 
thropist, a  violent  partisan,  stripping  the  unfortunate  debtors  of  every 
cent,  and  then  depriving  them  of  the  benefit  of  the  act,  is  libelous;  and 
the  defendant,  to  make  out  a  justification  of  the  chaige,  must  show 
that  the  plaintiff  as  commissioner  perverted  the  law  to  such  oppressive 
purposes.    Id, 

8b  Change  of  Venue. — In  an  action  for  a  libel,  the  court  will  not,  upon 
the  common  affidavit,  change  the  venue  from  the  county  in  which  the 
libel  was  circulated  to  that  in  which  it  was  printed  and  first  published. 
Clinton  v.  Crostoell,  235. 

4k  Publication  of. — Distributing  papers  containing  libelous  matter,  and 
the  fact  of  the  clerk  of  the  printer  receiving  payment  for  them,  is  evi- 
dence of  the  publication  of  the  libeL     Bespubliea  v.  Davis,  366. 

i.  Mitigation  of  Damages. — In  an  action  for  libel  against  the  printer 
of  a  newspaper,  it  is  not  a  justification  in  law  that  the  publication  was 
made  at  the  instance  of  a  person  whose  name  was  given  at  the  time, 
and  who  paid  for  it  in  the  usual  course  of  business,  though  it  may  ge 
iu  mitigation  of  damages.    JRtmkle  v.  Mtwr,  393. 


S.  Pbitileoed  Publication.— Tke  poblication  of  the  troth  from  gooA 
Motives  «Bdl  for  |MirtifiaMe  wUU,  though  it  refleet  onihe 
or  ilB  atfittraite^  4eM  »ei<wittBtitnto  a  label;  hat  it  is  othsrwise 
teie  with  sm  eril  uteat.-  JJmpMim  v-  llemit^  400. 

LIEN. 
Xquitaslb  LncH.-^  person  obtained  the  indorsement  of  anoflwr  "by 
promisiiig  in  a  letter  to  give  him  a  bQl  of  sale  on  certain  petaonal 
property  as  secmity ;  before  giving  the  bUl  of  sale  he  died,  and  Ae  in- 
doner  was  ebUged  to  pay  the  note.  It  was  held  that  the  indoiser  «sa 
eatitled  to  an  equitable  lien  on  the  property  in  preference  to  elhar 
creditors.    Bead  v.  OaiUard,  696. 

fiee  Factob,  1. 

MALICIOUS  PROSECUTION. 

1.  ItALicrous  PKOSECCT1loy.-->An  •ction  of  malicinis  |UMsswtkn  wfll  Urn 
mhmm  Ibe  oiminsl  piesDuition  wfts  commenced,  allbflKigk  ae  udiefe- 
ment  was  preferred.    Shock  v.  MeChemey,  416^ 

IL  Want  of  Pbobable  €AU8S.«-InflmttdMniiBramalicioaBpnMecatioB 
the  declaration  must  aver  the  want  of  probable  cause,  and  even  tbm 
allegation  of  the  want  of  legal  or  jastifiable  cause  will  not  be  solB- 
eisttt,  send  the  declaratioB  is  iataleren  after  verdict  Tam»g  v.  Ort^trit^ 
866. 

8b  Plsadin«  Psobablb  CAUSB.'--ProbaUe  cause  Jb  not  admissible  an  evi- 
dence  uader  the  geaeral  issoe,  in  an  actiea  lor  aaliooos  {Mseoa4im» 
but  must  be  specially  pleaded.    FatU  v.  MeDanklt  66QL 

See  EvxnENCE,  2L 

MANDAMUS. 

1.  RbtOBN  ra— 4n  a  return  to  Amawdamus  the  same  certainty  lsn<i«irB4 
as  in  declarations  and  pleadings,  and  nothing  can  be  supplied  by  in* 
tendment  or  inference.    Brosma  v.  Reuter^  534. 

SL  Facts  stated  in  BsTURN.—The  facts  stated  in  a  return  to  a  waarfa. 
mu8  are  supposed  to  be  true,  and  are  not  traversable;  if  they  are  ^Jse^ 
the  remedy  is  by  action  against  the  person  maVing  the  return.    Id, 

8w  To  Pekform  a  Public  Duty.— Where  a  duty  to  erect  a  bridge  waa 
imposed  upon  the  county  court  by  statute,  a  nandamiu  is  the  propst 
remedy  to  compel  that  court  to  erect  a  bridge  across  a  public  road. 
Bnmdarv,  JuaUoes,  606. 

MESNE  PBOFITS. 

L  Recovery  against  Joint-tenant.— Joint4eiuMsar  tenaate  Is  aom* 
mon  recovering  in  ejectment  are  bound  to  obtain  posnessien  under  tha 
proper  writ  or  otherwise;  and  in  case  they  neglect  to  do  so»  they  will 
be  limited  to  a  recovery  of  mesne  profits  to  a  naaosaUa  tima  after 
judgment,  which  in  this  case  was  held  to  be  a  month.  Btm  v.  Jkrj^ 
858. 

%  Extent  op  Recovery  of.— If  the,  plaintiff  can  pn>va  that  Us  titla 
accrued  before  the  time  of  the  demise  laid  in  the  aotioa  of  ejeetment^ 
and  that  the  defendant  had  a  longer  possessioa,  be  may  recover  the  ante* 


Inosx.  749 

ctdwl  frofitAt  iMt  in  ik«k  caa»,.  tiM  delevd«iit  can  oofttrareriUt  titlR. 
ir«i(Y.i}«gilh0s63OL 
1>  LliBiulY  or  DsiszTBtAii^  *-  Froan  th*  Iibm  of  tke  tenka  u*il  tha 
pUintiff  is  put  in  poflsessioiiy  the  defendant  ib  aooontable  for  th»pro6la. 
H  ttMibet  penon  ewleis  into  poiwwiwn  dsriog  the  tiBie  the  ejeemeat 
ie  pending^  thie  defeadaiift  ia  atiU  aoawemUe,  for  il  will  he  pteaamed 
the  eatrj  ia  made  by  defftadant'eeeaeent;  hat  i£  the  deleadaatcaa  prove 
that  the  plaiaikiff  hunaakl  recei^padthaprafite,  he  i»  not  thaa  liable  lor 
such  profits.    IcL 

4.  How  .A^CEJiTAJKED. — In  an  action  to  reoover  meene  proftbu  ta  asoer- 

tain  the  profits,  the  plaintiff  may  either  prore  the  profits  received 
from  the  land,  or  the  probable  value  of  the  land.    Id. 

5.  Judgment  in  Ejectmknt. — In  an  action  of  ejectment  to  reqover  mesne 

piafil^  the  delaadant  is  not  estopped  by  the  jiidgmanfc  agaiaafc  him  In 
ejactaaBa*.  fepoaabpaevingthatthaplaittligwasinposBnsoionoltisaland 
between  the  date  of  the  demise  hiid  in  the  dedatalion  and  the  judf- 
maat  Id. 
f  <  ACQON  Foa.  WHKM  Maintajkablb.  —  The  aeftion  for  meaae  profile 
does  not  accrue  until  possessioA  is  given  after  jodgmeBt  in  ejeotnent; 
and  from  that  tiaia  only  the  statata  of  liaiitatjona  begiDa  t»  ru&. 

MISTAKE. 
Bee  EviDBKCB,  3. 

MOBTGAGES. 

1.  IfOBTGAQOB  CAMNOT  Bbdbbm.— Where  the  equity  of  redemption  is  sold 
under  a  levy  of  execution,  the  mortgagor's  right  to  redeem  is  thereby 
kwt    Jhmdermm  v.  BrowBt  53. 

%  RsDEMPTiaN  OF  PREMISES. — A  mortgagor,  CO  secure  a  debt  due  the 
mortgagee,  mortgaged  to  him  two  piecee  of  land  by  separate  deedn;  a 
creditor  of  the  mortgagor  levied  an  execution  on  the  latter*s  right  in 
one  of  the  pieces;  it  was  held  that  the  creditor  waH  entitled  to  redeem 
bath,  by  paying  the  whole  mortgage  debt;  but  cotnld  not  redeem  the 
piece  set  off'  to  him  on  execution,  by  paying  such  proportion  of  the 
whole  debt  as  that  piece  bore  in  value  to  the  whole  mortgaged  premises, 
FrankUn  v.  Oorkam,  86. 

1l  Assionmbnt  OF. — An  assignment  of  the  mortgaged  debt  without  a  con- 
veyance of  the  legal  title  to  the  mortgaged  premises,  is  sufficient  to 
entitle  the  mortgagee  to  snstain  a  petition  for  foreclosure.  AutUn  v. 
Burbank,  119. 

4.  Dbmand  BEFORE  FORECLOSURE. ^Where  a  mortgage  deed  was  given 
to  secure  a  bond  to  the  treasurer  of  the  state,  with  interest  payable 
annaaUy»  it  was  held  that  any  delay  of  payment  of  interest  was  a 
forfeiture  of  the  bond,  and  that  a  petition  for  forecloeure  might  be 
sustained  without  showing  a  special  demand  of  the  principal    Id, 

ik  Power  of  Salb  Survives. — ^A  power  of  sale  contained  in  a  mortgage 
deed,  on  delaalt  of  payment,  is  a  power  coupled  with  an  interest,  and 
is  not  revokacl  hy  the  death  of  the  mortgagmr.    Bergm  v.  BemuU^  28L 

Ik  Pubchasb  Br.—A  sale  under  each  a  power  is  a  species  of  foieclosnre, 
and  the  BMntgagea-may  himaell  make  »  btmajkk  pniehasa  af  the  prop* 
ev^.    Id, 
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7.  Redemptiok,  when  not  ALLOWED.~After  a  lapse  of  sizteen  yean 
from  the  time  of  such  sale,  known  to  the  mor1;gagor  or  his  heir,  and 
who  all  this  time  remained  passive,  a  redemption  will  not  be  allowed. 
Id. 

t.  Amount  Keoovebed  by  Assignee.— Though  the  assignment  of  a 
mortgage  express  a  consideration  exceeding  the  amount  actually  paid 
by  the  assignee,  he  cannot  recover  the  excess  againjst  the  mortgagor* 
but  only  the  money  actually  paid  and  lawful  interest  will  be  decreed. 
Bush  V.  lAvmgtUmt  316. 

See  Deeds,  I;  Execution,  1;  Joint-tenancy,  1;  Usubt,  2. 

NEGOTIABLE  INSTRUMENTa 

L  Check  Considered  a  Bill  of  Exchange.— Bank  checks  are  oon- 

sidered  as  inland  bills  of  exchange,  and  may  be  declared  on  aa  such. 

Crugtr  v.  Armstrong,  126. 
a.  Consideration.— The  holder  of  a  bank  check  or  bill  is  j?rjnia/aca«  the 

rightful  owner,  and  is  not  bound  to  prove  a  consideration,  unless  cip> 

comstances  of  suspicion  appear.    Id, 
3w  Presentment  for  Payment.— The  holder  of  a  check  is  bound  to  use 

due  diligence  in  obtaining  the  money,  and  must  present  it  and  demand 

payment  within  a  reasonable  time.     Id, 

4.  Consideration. — The  holder  of  a  note,  check  or  bill  payable   to 

bearer,  need  not  prove  a  consideration,  unless  it  is  alleged  that  the 
possession  has  been  obtained  by  fraud.     Conroy  v.  Warren,  156. 

5.  Presentment  of  Check.— A  check  was  drawn  in  March,  1800,  and 

was  not  presented  until  October  following.  The  drawer,  after  the  date 
of  the  check,  had  drawn  large  sums  from  the  bank,  and  when  the  check 
was  presctited«  payment  was  refused,  because  there  was  no  money  te 
meet  it.  It  woii  held  that  the  drawer  was  liable,  notwithstanding  the 
delay  in  making  prescutmeut,  it  not  appearing  that  any  damage  had 
been  sustained  by  the  delay.  Id. 
S,  Notice  to  Indorser. — If  the  indorser  of  a  note  made  and  dated  in 
New  York  have  a  house  there,  and  also  one  at  a  short  distance  in  the 
countr>%  notice  of  non-payment  left  at  hia  house  in  New  York  is  good. 
Stefwart  v.  JSden,  222. 

7.  Release  of  One  Joint-maker.— If  a  holder  of  a  note  release  one  of 

several  joint-makers,  at  the  same  time,  excepting  any  liability  such 
maker  may  have  to  the  indorsers,  those  indorsers  cannot,  in  an  action 
against  them  by  the  holder,  set  up  such  release  as  a  dischaige.    Id. 

8.  Presentment  for  Acceptance  and  Payment.— The  indorsee  of  a 

bill  is  bound  to  present  it  in  a  reasonable  time,  first  for  acceptance, 
then  for  payment,  and  in  case  of  non-acceptance  or  non-payment,  to 
give  notice  thereof  in  a  reasonable  time  to  the  indorser.  Pons  v.  KeUyt 
617. 

9.  Notice  when  Given  or  Excused.- The  indorsee  can  never  support  an 

action  against  the  drawer  without  proving  the  giving  of  notice,  or  in 
case  of  a  non-acceptance  of  a  bill  without  proving  that  there  were  no 
.  effects  of  the  drawer's  in  the  drawee's  hands;  but  this  proof  to  ezcoM 
a  want  of  notice  can  only  apply  to  the  case  of  a  bill  not  accepted;  it 
does  not  apply  to  an  accepted  bill  or  to  a  promissory  note.    If  the 
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of  a  promissory  note  be  insolvent  the  indorsee  most  still  give  notice  to 
the  indorser.    Id, 

I€i  What  Deemed  Sufficient  Notice. — As  to  what  shall  he  deemed  suf- 
ficient notice,  the  indorser  must  have  notice  from  the  indorsee  that  he 
cannot  obtain  payment,  and  that  he  looks  to  the  indorser  for  payment. 
Id. 

IL  Pbotest. — ^A  protest,  whether  for  non-acceptance  or  for  non-payment, 
is  essential  in  the  case  of  a  foreign  bill  of  exchange,  in  order  to  charge 
the  drawer  or  indorser;  and  where  a  bill  was  dishonored  on  present- 
ment for  acceptance,  it  is  not  sufficient  to  protest  it  for  non-payment  at 
maturity.    Fleming  v.  MeClure,  671. 

12.  Notice  of  Dishonob.— Where  a  bill  drawn  in  this  country  on  Europe 
has  been  dishonored,  notice  must  be  sent  by  the  first  vessel  bound  to 
any  part  of  the  United  States,  and  it  is  not  sufficient  to  send  it  by  the 
first  ship  for  the  port  where  the  drawer  and  indorser  reside.    Id. 

13.  Due  Diligence. — Where  more  than  four  months  elapsed  after  a  bill 
was  dishonored  in  London,  before  notice  was  given  to  the  drawer  and 
indorser  in  Charleston,  it  was  held  that  the  jury  could  presume,  unless 
the  contrary  appeared,  that  the  holder  had  not  used  due  diligence  in 
giving  notice  required  by  the  circumstances  of  the  case.    Id. 

14  Pkomise  to  Pay,  when  not  Binding.— A  promise  by  a  party  bound 
to  pay  a  dishonored  bill  is  no  waiver  of  a  want  of  notice,  when  it  ia 
made  in  ignorance  of  the  legal  effect  of  the  holder's  laches.    Id. 

IA.  Notice,  when  Unnecessary.— The  bankruptcy  of  the  drawer  of  • 
bill  of  exchange  renders  it  unnecessary  to  give  notice  to  the  indorser  of 
its  non-acceptance.    Id. 

1&  Custom  of  Merchants  Hecognized.— The  custom  of  merchanti 
recognized  by  law  in  this  state,  in  relation  to  protests  and  notices  of 
non-payment  of  bills  of  exchange  is  the  same  as  that  in  England,  and 
of  which  judicial  notice  will  be  taken.    Id. 

See  Usury,  1. 

NEW  TRIAL. 

L  Verdict  against  Law— Setting  aside  Verdict.— The  defense  of 
Qsury  was  made  in  an  action  on  a  promissory  note;  and  the  jury  were 
instructed  that  the  note  was  usurious,  and  therefore  the  verdict  should 
be  for  the  defendant.  However,  the  jury  found  for  the  plaintiff,  and  the 
court  set  the  verdict  aside,  and  granted  a  new  trial  On  a  second  trial, 
on  substantially  the  same  evidence,  and  against  the  opinion  of  the 
court,  a  verdict  was  again  given  for  the  plaintiff.  The  court  set  aside 
the  latter  verdict  as  against  law,  and  granted  a  new  trial.  Wilkie  v. 
RoowotU,  149. 

%  When  Denied. — The  court  will  not  grant  a  new  trial  imless  it  is  sat* 
isfied  injustice  has  been  done;  therefore  a  talesman  sworn  on  the  jury, 
after  being  struck  off  the  list  of  special  jurors,  is  no  ground  for  award- 
ing a  new  trial     Jordan  v.  Meredith,  373. 

8b  Rule  as  to  Granting. — A  new  trial,  because  the  verdict  is  contrary 
to  evidence,  ought  to  be  granted  only  in  a  case  of  plain  deviation,  and 
not  in  a  doubtful  one,  merely  because  the  court,  if  on  the  jury,  would 
have  given  a  different  verdict.    Eou  v.  (hertom,  652. 
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4.  JiTBT  cAimor  onrs  Vsbdict  aqmjxvt  LiLW.— WImto  (te  Imt  b 
elMrly  on  the  side  of  one  party,  and  a  ▼erdiet  gipen  agriaat  Ub,  tha 
eofiirt  wiU  gnat  a  Bflfv  trial,  tlMQgh  aereial  jnxM 
lortheolliv.    if «n^y  ▼.  Gfinoii,  623. 

NUISANCE. 

Cowaamjiiiiiir  DAiua  OQ6Aaaoin»  sr  NgiaAWOfcr— Ta 
aotiAnontiba  eaaaiar  daiaaga  aaahiiiiad  hjf^ 

M^neeeamsF  thai  the  damage  8b(rald]»T»bMiidisack  itii 
if  iai  waa  oooaaqoeiiAial.    JJi^pto  ▼.  ggiwr»  40Ol 


PABTNEBSHIP. 

L  CbrABTNSBSBiF,  AcHOK  BT.— An  action  ia  notanintaiBablalB 

af  a  cepartaienyp  npon  a  written  ooalMMst  wrtawd  lato  ligr  eaa  el  tta 
paitnera.  deeeaeed,  in  Ina  indhridnal  naa^  only.  Mtad  r.  9VMBAMaa» 
<2. 

ft  IHDITIDUAL  LiABiiJTT  OF  PABTim.^i-lf  ondit  be  ghrw  aaelaaiT^ 
to  one  partner,  and  it  appeaia  that  it  ivn»  not  int—dail  that  Ihm  alhar 
dMwM  be  held  or  looked  to  for  paynMotb  the  hrtter  esHMt  bs  mmdm 
liaUe.    ifffliM  t.  Durnl^  714 

PATENT. 
See  FkAunnd. 

PAYMENT. 

Bow  APPUBix^When  notes  are  received  by  a  cndllnr  aa  a  pagmHiti  tta 
debtor  shonld  be  credited  with  them  horn  the  time  of  veoe^  to  be  ap» 
plied  in  the  first  place  to  the  interest  and  then  to  the  princqial  aa  oUMt 
payments;  otherwise  when  the  creditor  mahea  them  Us  owm  oo^  bj 
deLqr-    North  r.MaOeU,  022, 

PENALTY. 
See  Damaobs,  1,  2»  ft 

PERJUEY. 
See  Gbiminal  Law»  <  ft 

PEKSONAL  PROPERTY. 

L  PBonSTT  IN  Wild  Akimals.— Piusait  alone  givea  no  H^  of  pra^ 
eity  in  animab/ercs  naOumB^  and  an  action  will  not  lie  against  a  maa 
for  killing  and  taking  an  animal  of  this  kind,  pnraoed  by  and  in  ▼iew' 
of  the  person  who  first  found,  started,  pnrsned,  andw«a  on  tha  point  of 
taking  it.    Piawm  v.  Foii,  264. 

ft  Bamx— How  AoQUiBSD.— Oceapancy  in  wild  aniaala  oaa  be  ao^jairad 
only  by  possession,  but  this  possession  does  not  im^Jy  aetoal  bodily 
seisore,  but  there  must  be  some  actual  dominion  over  the  animals^  a» 
eaanariag  them,  or  by  other  sock  meana  wluck  will  pnrvat 
eacapa.    Id, 

ft  Law  of  Doaucnji  Govsaxcs  Aa  to  DisruBtmoK.— Tha 

estate  of  an  infaatsts^  wherever  it  may  bs^  ia  to  ba  distribstaiaoooid- 
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to  the  lavB  of  the  coantiy  when  the  inteetote  was  •  xesdent,  or  in 
other  words,  where  he  was  a  citizen  or  subject  at  the  time  of  Us  death; 
thersfoM^  shivesin  Vii^pniay  which  belongedto  the  estate  of  mn  intestate 
who  was  a  citiaen  and  inhabitant  of  this  atate*  moat  he  diatnbnted  ao* 
ooiding  to  the  laws  of  the  state  wherein  he  had  his  domicile^  slaves 
being  here  jogarded  as  pencmal  property.     WUUanmom  t*  SmaH,  C38. 

PLEADING  AND  PBACTICB. 


L  TsNDBB  ow  T>SED, — -Where  the  plaintiff  was  bound  to  i^to  a  warranty 
deed  to  the  defendant,  as  a  eondition  precedent,  it  is  sufficient  to  allege 
in  the  dedamtion  that  he  made  ovt  and  tendered  a  waiianty  deed  in 
erexy  way  legally  anibentioatedy  with  a  profert,  wilhoat  setting  ont 
the  deed  at  length.    iiTtdbob  v.  fUkesfas,  ML 

S.  Allkoatk)]!  as  to  Ssasokable  Tike.— Where  an  aet^  which  the 
plaintiff  was  bound  to  pexfistm  within  a  wasonabts  time,  is  a&eged  to 
have  been  done  within  a  reasonable  time,  to  wit:  on  or  about  auch  a 
day,  it  is  sufficieBt  after  verdict    Id. 

JL  JonrDKB  or  Caubbi  or  Acnoor. — ^Thoagh  tort  andeontract  eaimot  be 
joined  in  iihe  same  deelanitisp,  j9t  where  the  gist  of  the  action  is  tort, 
the  dedamtiea  will  not  be  held  bad  because  it  alleges  that  the  tran** 
action  out  of  which  the  tort  arose  has  been  one  d  oontmot.  Bttyel  t. 
WuteoU,  lOft 

4>  Bpeoial  Authobitt. — ^Where  a  party  claims  to  have  acted  under  a 
special  authority,  and  his  adaen  is  founded  on  such  authority,  it  should 
be  set  out  with  reasonabfe  jwedsioB  and  oertainty.    Id, 

A.  Pleading  Pbesentmsnt  fob  PAYMSKT.—Where  a  maker  of  a  note 
cannot  be  found  wtien  it  is  dne,  evidenoe  of  that  fact  is  sufficient  to 
snipportthe  general  allegation  that  the  note  was  prasentedandiNgr* 
ment  refused.    Stewart  v.  Udeu,  222. 

lb  Allbgiko  Pbomise  by  Deceased  lNDOBSBB.^If  the  indoEMr  of  a 
note  die  before  it  falls  due,  and  the  holder,  in  an  action  against  the  ez« 
ecntors,  allege  that  the  indorser  promised  to  pay,  in  his  life-time,  it  is 
latal,  and  on  such  a  count  no  recovery  can  be  had.    Id, 

7*  JOZNDEB  OF  Causes.— A  charge  of  slander  accompanied  by  a  tortious 
act  may  be  joined  therewith  in  one  count.  MUet  v.  OUHfiekLt  412. 

8b  Amendment. — An  amendment  will  not  be  allowed,  which  gives  to  the 
plaintiff  a  new  substantive  cause  of  action,  and  which  may  take  from 
the  defendant  the  ri^t  of  pleading  the  statute  of  limitations;  so  the 
plaintiff  will  not  have  leave  to  change  his  action  for  slander  into  one 
for  malicious  prosecution.  Shock  v.  M*Che9ney^  415. 

9l  Special  Damage  Sufficiently  Avebbed.— The  plaintiff  decUired 
that  he  had  prepared  rafts  with  intent  to  navigate  them  down  a  river 
which  waa  constituted  a  public  highway,  and  that  he  did  navigate 
them  until  he  came  to  a  dam  erected  by  the  defendant,  by  which  he 
was  prevented  from  passing  down  the  river  with  his  raf t&  It  was  held 
that  this  was  a  sufficient  averment  of  special  damage  to  support  an 
action.  Hughea  v.  Heiser,  459. 

ICL  Allegation  of  Notice  UNNECESSABT.—Where  a  party  agreed  with 
another  that  if  the  latter  would  take  the  bond  of  a  third  party  in  pay- 
ment of  a  debt,  the  former  should  see  the  money  paid;  it  is  not  neces- 
sary in  an  action  on  the  agreement,  the  bond  not  having  been  paid,  to 
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aver  notice  of  the  non-payment  by  the  maker  of  the  hond.  Atutku, 
JHehardson,  641^ 

11.  Datb  of  Arbftbatioh  Bohd.— a  variaaee  between  the  date  oMm 
bond  declared  on  and  that  recited  in  the  award  is  not  fatal,  if  in  other 
retpecte  they  agree;  thoa,  if  the  bond  declared  on  have  the  month 
blank  and  the  award  recites  the  month,  it  will  not  be  fiitaL  Stmj, 
Overton,  652. 

VL  Joint  Plea. — ^A  joint  plea  may  be  considered  as  seyeral,  as  well  ai 
joint,  in  order  to  the  attainment  of  jnstice.  Bemn  v.  lAmgHord,  684 

Ul  Statute  of  Frauds  need  not  be  Pleaded.— If  a  defendsot 
choose  to  avail  himself  of  the  statnte,  it  is  not  neceesaxy  that  he 
shonld  by  answer  confess  or  deny  the  parol  agreement  alleged  in  the 
bill,  the  law  having  declared  it  void.  QtowM  v.  CaUer,  686. 

14.  Defects  Cubed  by  Veedigt.— If  a  dedaiation  contain  a  sabstantiTB 
canse  of  action,  though  informaUy  set  forth,  it  will  be  sided  sftcr 
verdict  MUm  v.  OWfiM,  412. 

1&  General  Verdict. — ^Where  a  declaration  contains  several  counts,  a 
general  verdict  may  be  referred  to  such  of  them  as  will  sostain  ths 
action;  and  if  one  or  more  of  the  counts  be  good*  judgment  will  not 
be  arrested,  although  the  declaration  contains  one  which  is  bad.  ilTef- 
SM  v»  Anerioii,  646w 

Bee  Deeds»  5;  Malicious  Prosecution,  2;  S;  Blandeb»  9. 

POWER& 
See  MoRTOAOESy  ^  6. 

PRINCIPAL  AND  AGENT. 

L  LxABUJTT  of  Public  Agent  on  CoNTRACT.^Whenaa  agent  is  idp 
trusted  with  the  performance  of  a  public  duty,  he  cannot  be  held  per- 
sonally liable  on  any  contract  made  by  him  in  pursuance  of  such  dn^. 
Brwon  v.  Avai^n,  11. 

S.  Liability  of  Agent  on  Negotiable  Paper.— A  person  signed  a 
promissory  note  in  the  name  of  another,  as  the  attorney  of  the  latter, 
but  having  no  authority  from  him  for  that  purpose,  he  was  held  per* 
sonally  liable  on  the  note  to  the  party  who  had  accepted  it  under  such 
mistake  or  imposition.    Ihaiaihwry  v.  EVa»,  144. 

IL  Contract. — ^Where  the  agent  of  a  corporate  body,  entered  into  a  con* 
tract  in  his  own  name,  under  seal  with  another  person,  but  in  the  body 
of  the  contract  it  was  stated  that  the  agent  contracted  in  behalf  of  the 
corporation;  it  was  held  that  the  agent  was  not  personally  liable.  Jfe> 
Donough  v.  Templenum,  610. 

4  Power  to  Bind  Princtpal.~A  merchant  abroad  writes  to  his  corvs- 
spondent  here  to  buy  grain  on  his  account,  and  draw  bills  on  him  for 
the  amount;  the  agent  can  draw  bills  only  for  this  specific  purpose; 
and  if  a  third  person  sells  grain  to  the  agent,  without  dealing  with 
him  in  that  capacity,  or  to  the  principal,  he  cannot  recover  of  the  prin- 
cipal on  bills  drawn  on  the  principal  by  the  agent,  at  the  time  of  sak^ 
for  the  purchase-money.    Blane  v.  Prouc{/U,  546. 

ft.  Principal's  Liability.— The  general  rule  is  that  to  chaige  the  prln- 
cipal,  the  agency  must  be  proved  to  be  universal,  or  the 
be  within  tho  agent's  explicit  powers.    liL 
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real  estate. 

L  Paxol  AoBXBicBNT  BSLATiVB  TO  Salb  OF. — An  agreemant  iDMd» 
At  the  time  of  a  sale  and  oonveyance  of  land,  the  seller  taking  the 
purchaser's  note  for  the  consideration  that  if,  on  measurement,  the 
land  should  exceed  a  certain  stated  quantity,  the  purchaser  shonld  pay 
the  seller  an  additional  sum  therefor,  cannot  he  proved  hy  parol  evi^ 
denoe.    Korthrop  y.  Spearpt  4A. 

1  Contract  fob  Salb  of  Land.— By  artidee  of  agreement  for  the  sab 
of  land,  it  was  agreed  that  on  certain  payments  at  a  future  day,  the 
Yendee  should  receive  a  deed;  and  further'  stated  that  for  the  eonaidf 
eration  therein  expressed,  the  vendor  "grants,  bargains  and  sells**  a 
eertain  tract  of  land.  Bonds  were  given  for  the  purchase  money.  It 
was  held  that  this  was  not  sufficient  to  divest  the  legal  estate.  Ske^ 
9ian  V.  JHO,  408. 

X  Pabtial  Possbssion  of  Land  Convbtbd.— A  party  being  in  powes 
aion  of  a  part  of  a  tract  of  land,  under  a  deed  conveying  to  him  the 
whole  tract,  may  grant  the  whole  by  a  deed  of  baigain  and  sale,  with- 
out entering  on  that  part  of  which  he  is  not  in  poaseasion,  notwith- 
standing an  adverse  poaseasion  of  the  said  part  by  indosure.  CfUUn(f$ 
V.  HaU,  602. 

4.  Misbepbesention  as  to  Boundabibs.— Where  the  vendor  of  land 

misrepresents  the  location  of  its  boundaries  to  the  vendee  at  the  tirna 
of  the  sale,  the  sale  will  be  set  aside  in  equity,  notwithstanding  the 
representation  waa  innocently  made.    Bibb  y.  Prattsr,  711. 

See  Fbaud,  5,  7. 

BEMAINDEB. 
L  Psbsonal  Pbofbstt.— Personal  property  may  be  limited  over  by  way 

of  a  remainder  in  a  wilL    Origga  v.  DodgCf  g2L 
i.  Cbbated  by  Will.— ^A  testator  devised  one-third  part  of  his  estate^ 

consisting  mostly  of  personal  property,  to  his  wife  for  her  use  and 

benefit  so  long  as  she  should  remain  his  widow,  and  then  devised  the 

whole  of  the  estate  to  his  children.  It  waa  held  that  this  was  suffideni 

to  create  a  remainder  over.    Id, 
X  AcoouNTiNO.— After  the  termination  of  the  particular  estate  by  tha 

marriage  of  the  widow,  an  account  will  lie  to  noover  the  piupeiiy  Uhif 

itedover*    ItL 

RIOT. 

Bee  Cbdonal  Law,  ft. 

SHERIFF. 

L  When  A  TkBspabseb.— If  a  deputy  sheriff  enter  the  li0oae  of  an  admin- 
istrator to  find  goods  of  an  intestate  whereon  to  levy,  and  afterward 
proceed  to  levy  on  the  goods  of  the  administrator,  from  whom  nothii^^ 
is  due,  he  is  a  trespasser  ab  miftb.    Ecaard  v.  /«rae2,  438. 

5.  Liability  fob  Acts  of  Deputy.  ^The  sheriifs  officers  being  hia  known 

and  recognized  deputies,  he  will  therefore  be  held  liable  dvflly  for  theif 
misconduct  in  the  execution  of  a  writ.    Id, 
X  ExEifPLABY  Damaoesl^A  jury  may  properly  award  ezemplaiy 
ages  against  a  sheriff  for  the  misconduct  of  his  deputy.    Id. 
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SHIPPING. 

L  GoaDSC«Da(&-— Nocontri]mtioniaaUoiredfargood«tyKwion4^ 
wmi.  wUflk  iuid  been  Unown  overboard,  aor  b  the  owaer  of  the  veMd 
]ieUe«i«eHrierler  the  tiUm  of  Boch  goods.    SwdAr.  WHgki^  VB2, 

%  Chabteb  Ooimucrr.— When  a  mml  cheiteied  for  a  voji^  beoomei 
diMhled  1^  aa  secideBt  while  loedug  the  caigo,  the  fiei^ter  will  not 
be  boand  by  the  charter  contract,  udeei  ehe  ie  lepaixed  and  randered 
it  for  the  TOjfage  withm  a  zeaeonable  time,  of  which  the  jniy  aie  the 
pieper  judges.    Pmnrig  v.  T^nmio,  664. 

IL  KAffoaL  AOSHT  OF  OwNEB.— The  maeter  ie  the  a^ent  of  the  owner, 
who  is  liable  Iw  liiidefiRalt%  althongh  the  whole  Yassel  is chaiteied; 
vBleai  thefdwrtcm  enc^0»  the  master  and  ssamsiit  so  thattho  faall 
onlf  bslsQ0i  te  the  iMHtfln.    H. 

SLANBEfi. 

L  WoBDS  AcnoNABLi  FEB  8B.— Saying  of  a  diofer,  whosebiiftfaiaaaiftis 
to  jmrchase  cattle,  driye  them  to  market  and  sell  them,  that  he  is  a 
bankrupt^  is  actionable  withoat  special  damage  being  proved.    Lmoii 

T.  HtnoUyt  121. 

S.  WoBDS  AcnoxABLE. — ^An  action  for  slander  is  not  maintainable  for 
saying  one  is  forsworn,  bnt  it  is  otherwise  when  it  is  said  that  he  ti 
pegured.    Hopkmt  ▼.  BeMe^  191. 

t.  General  VEBDicr.^In  an  action  fcnr  slanderons  words^  if  those  in  some 
counts  be  actionable,  and  those  in  others  not,  and  entire  damages  be 
given,  judgment  will  be  afreeted.  If  the  plaintiff  apply,  he  may,  on 
the  payment  of  costs,  have  a  ventre  dt  fiovo.    Id. 

4.  WoBDS  Actionable.— Saying  to  another:  "  You  swore  to  a  lie,  lor 
which  yon  now  stand  indicted,"  is  actionable.    JPeftoa  v.  ITani,  SSL 

&  Pleadiko  in  Action. — ^If,  in  an  action  for  slaader,  a  oomt  be  insnf* 
fident,  and  the  declaration  do  not  ocmtun  any  intnxlnctoiy  matter  er 
ooUoqnium  by  reference  to  which  the  charge  can  be  madecertain,  the 
defect  in  the  count  cannot  be  overcome  by  a  justification  and  eonfieasion 
of  the  words  in  bar.    Id, 

tt.  AilTiQATiON  OF  DAMAGES.— In  an  action  for  slanderons  woids,  the  de- 
fendant may  give  in  evidence  on  the  general  issne,  in  ndti^rtloa  of 
damages,  the  manner  and  circumstances  of  freaking  the  woid%  and 
that  they  were  in  circulation,  and  reported  by  othen,  and  that  he  only 
repeated  them.    Cooib  v.  BaMejf,  843. 

7.  Pboof.— It  is  sufficient  if  the  plaintiff  proves  that  the  defendant  spoke 
words  substantially  the  same  as  those  laid  in  the  declaration,  and  the 
precise  words  need  not  be  proved.    Henh  v.  BinifwaU,  392. 

•.  JusixncAXiON.— -If  one  aasert  a  slander  generally,  without  stating  hia 
author,  it  is  actionablei  but  if  he  mentions,  at  the  time,  his  aatbority, 
it  ahoaid  be  each  an  authority  as  would  induce  reasonable  belieL    Id, 

i.  Damage. — ^11  no  special  damage  is  laid,  proof  of  particalar  damage 
will  not  be  received.    Id, 

la  WoBDS  AcmoNABLE.— The  words  "You  are  a  vagrant»"aze  action- 
able, as  a  statute  subjects  such  a  poson,  on  a  conviction  befbiea  jnstiee 
el  the  peace,  to  imprisonment  at  hard  labor,  for  a  teim  not  aresedi^ 
one  month.    MiU»  v.  OldJUid,  412. 
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IL  WBen  AcnoN  WILL  KOT  LiB.— Slander  will  Mi  Ha  forirords  diaig* 
ing  a  crime  uttered  before  a  justice  of  the  peace,  in  eonequenee  of 
which  the  plaintifr  was  bound  over,  bat  dischaiged  without  an  infiel* 
ment  haTing  been  prefened.    8kodt  t.  MtChaneg^  41& 

12.  Words  Actionablb.— To  call  a  cletg3rman  a  drunkard  la  aetiottable» 
becanse  tiiese  words,  if  believed,  most  deprive  him  of  diat  respect* 
Tenenition  and  confidence,  without  which  he  can  expect  no  heaien  aa 
a  minister  of  the  goepeL    McMUHan  v.  Birch,  426L 

19L  Words,  when  Pbivilbobd.— Words  spoken  of  the  plaintiff  More  a 
presbytery  of  the  presbyterian  church  in  the  course  of  his  defense 
against  chaiges  for  which  he  had  been  summoned  there  by  the  plaintiff, 
are  not  aetienable,  provided  he  does  not  deBignedly  and  malwen— ly 
wander  fram  the  point  for  the  purpose  ol  slander.    Id, 

MM-AflftEaaMBNT  of  DA]iAaB&— Where  entire  damagea  are  aMsand  upon 
several  eounts  in  an  action  of  alander,  one  of  whieh  is  bad«  the  judg- 
ment will  be  revened  and  »«nrire  da  11000  awarded.  ShmfBt  y,  KkiUmrp 

48a 

Vk  Words  hot  Aotionablb.— Saying  of  a  man  "  he  boa  avem  lake^"  Sa 
not  actionable,  the  colloquiam  being  of  an  extra-judicial  affidavit  be- 
fore a  jostice  of  the  peace;  nor  are  the  words  helped  by  an  innuendo 
ol  perjury.    Id, 

SPECIFIC  PEKFOBMANCE. 

I  Uhdbb  Parol  Aqrbembnt.— Payment  of  the  consideration,  poseenion, 
and  the  making  of  improvements,  will  take  a  case  out  of  the  statute 
of  frauds,  and  are  sufficient  for  a  decree  for  spedfio  performanoeu 
WOmore  v.  WMte,  323. 

2,  Parol  Aorebment  Denied.  —  A  specific  performance  of  a  parol 
agreement  for  the  sale  of  land,  will  not  be  decreed  against  the  heir  of 
the  vendor,  though  he  had  given  instructions  in  writing,  stating  the 
terms  to  an  attorney  to  draw  the  deeds  of  conveyance.  €fiwen$  ▼• 
Colder,  ese. 

M»  SpEcmo  Performance. — ^Where  the  complainant  seeking  specific  per- 
formance of  a  contract  for  the  sale  of  land,  has  failed  to  perform  a 
precedent  condition  on  his  part,  the  court  will  not  decree  spedfio  per* 
formance,  if  any  injury  has  resulted  to  defendant  for  such  non-pep- 
formance;  but  the  defendant  having  taken  possession  of  the  land,  and 
paid  part  of  the  purchase-money,  and  executed  the  agreement  in  part» 
the  court  will  consider  him  as  having  waived  his  objections  to  the 
complainant's  default,  and  will  decree  a  spedfio  perfoimanee  of  the 
contract.    Banuay  v.  Brail^ord,  698. 

4  Sale  of  Laitd. — ^a  court  of  equity  will  not  enforce  the  specific  perform- 
ance of  a  contract  for  a  conveyance  of  land,  which  has  been  brou^t 
about  by  fraud  or  mistake,  or  which  has  been  attended  with  hardship 
occasioned  by  the  delay  of  the  complainant  in  performing  his  part  of 
the  contract    Meavx  v.  Hdm,  716. 

IL  Same. — Where  a  party  bought  a  tract  of  land,  and  agreed  to  pay  for  it 
in  forty  days,  in  continental  cnrrency,  which  he  knew  was  depredating 
rapidly,  and  would  soon  become  worthless^  of  which  depreciation  the 
vendor  was  not  fully  informed,  and  the  vendee  delayed  payment  for  a 
number  of  years,  and  until  the  currency  became  worthless,  it  waa  held 
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that  a  oonrt  of  equity  should  not  decree  a  eon^eyanoe  of  the  land  al 
the  instance  of  the  vendee  or  his  assignee.  Id. 
€.  8ahs— Relief  ik  Equity.— Where  the  vendor,  in  a  contract  for  the 
conveyance  of  real  estate,  died,  and  a  bill  was  bronght  against  his 
heirs  for  a  specific  performance,  the  fact  of  the  vendor's  ezecntor  hav« 
ing  obtained  a  judgment  for  the  purchase-money  will  not  be  consid- 
ered such  a  confirmation  as  will  bind  the  heirs  to  a  specific  perlonn* 
ance  of  a  h^rd  and  unconscionable  bargain;  and  the  contract  and 
judgment  should  be  set  aside  upon  equitable  terms.    Id. 

STATUTEa 

L  Plural  Tebm  Construed.— Under  a  statute  which  declares  that  the 
larceny  of  bills  obligatory  shall  be  punished  in  the  same  manner  as 
the  larceny  of  any  goods  or  chattelBs  the  fekmions  taking  etc,  of  one 
auch  bill  is  punishable  as  a  larceny.  CcmnunuMoUh  v.  Memktgerf  44L 

%  Construction  not  to  be  Disturbed.— Where  the  constmctkni  giTon 
to  a  statute  has  long  been  acquiesced  in,  it  ou|^t  not  to  be  disturbed. 
Oommonwealtkv,  Potey^  660. 

See  Contracts,  5;  Criminal  Law,  7. 

STATUTE  OF  FRAUD& 

1.  Parol  Agreement  to  Answer  for  Another's  Default.— A.  sold 

and  converted  goods  to  his  own  use  which  he  had  undertaken  to  tnuis- 
port  to  a  place  of  destination.  The  owner  being  about  to  institute  a 
suit  against  him  for  damages,  B.,  the  father  of  A.,  promised  the  owner, 
by  parol,  that  if  he  would  forbear  to  sue  A.,  aud  would  institute  a  suit 
against  C.  and  should  fail  to  recover,  he  would  pay  the  damages.  The 
owner  did,  accordingly,  forbear  to  sue  A.,  and  instituted  suit  sgsinst 
C,  but  faUed  to  recover.  It  was  held  that  this  promise  of  B.  was 
within  the  statute  of  frauds.  Turner  v,  HMtellt  115. 

2.  Partition  by  Parol  not  within  Statute.— A  parol  partition  made 

between  tenants  in  common,  by  marking  a  line  of  divisioa  on  the 
ground,  and  followed  by  a  corresponding  separate  possession,  is  good, 
and  not  within  the  statute  of  frauds.  Ebert  v.  Wood,  436. 

&  Parol  Contract  by  Agent  for  Sale  of  Lands.— Where  the  stat* . 
ute  of  frauds  enacted  in  a  state  omitted  the  English  provision  that  no 
action  should  be  brought  to  recover  damages  on  any  contract  for  the 
sale  of  land,  unless  the  agreement  shall  be  in  writmg;  and  signed  by 
the  party  to  be  charged  therewith,  or  by  some  other  person  by  him 
lawfully  authorized,  it  was  held  that  a  parol  contract  for  the  sale  of 
land  was  valid,  so  as  to  support  an  action  for  damages,  though  made 
with  an  agent  who  had  merely  parol  authority.  Ewing  v.  TVei,  455. 

4.  Insufficient  Written  Agreement.— Where  deeds  were  diawn,  and 
the  vendor  took  them  home  and  wrote  to  the  vendee  that  the  deeds 
were  ready,  and  requested  her  to  attend  and  settle  the  business,  but  he 
died  before  the  parties  met,  it  was  held  not  to  be  such  an  agreement  in 
writing  as  will  take  the  case  out  of  the  statute  of  frauds,  as  the  letter 
did  not  distinctly  set  forth  the  tenns  of  the  agreement,  or  refer  to  a 
written  instrument  in  which  they  are  set  forth,  and  that  the  party 
accepted  such  terms.  Owen»  v.  Colder,  686. 


Index.  769 

%,  Pabt  Perfobmance  Insufficient.  ~The  penon  contracting  to  pnr- 
chase,  having  deposited  part  of  the  porchaBO-money  with  her  agent,  to 
pay  the  vendor  as  soon  as  he  executed  the  deed,  and  the  agent  inform- 
ing the  vendor  of  it  is  not  sach  a  performance  as  takes  the  caae  out  of 
the  statute;  nor  does  the  purchaser  taking  possession  of  the  land,  with- 
out any  known  permission  of  the  vendor,  make  such  a  part  perf oim* 

ance.  Id 

See  Pleading,  13. 

STATUTE  OF  LIMITATIONS. 

L  Plea  of. — Where  a  contract  is  sought  to  be  enforced  in  a  state  other 
than  that  in  which  it  was  made,  the  defendant  may  plead  the  statute 
of  limitations  of  the  former,  as  a  bar  to  the  action.  Ncuh  v.  Tt/^ppeTf 
W. 

%  Same— When  no  Bab.— The  statute  of  21  James  I,  ch.  16,  being  in 
force  in  Maryland,  and  the  words  "  beyond  seas  "  therein  being  synony- 
mous with  the  words  '*  out  of  the  state,"  therefore  a  non-resident  of  the 
state,  but  who  is  a  resident  of  one  of  the  United  States,  is  not  barred 
by  the  statute  of  limitations  in  an  action  of  ejectment  Pancoatt  v. 
Addison,  521. 

tk  Promise  bt  Administbatob. — ^Where  one  of  two  administrators  said, 
when  a  note  of  his  intestate  was  presented  to  him:  '*  It  is  the  signature 
of  the  deceased,  and  all  his  just  debts  shall  be  paid  when  the  Holly 
Shelter  lands  shall  be  sold,"  this  was  held  sufficient  to  take  the  case 
out  of  the  statute  of  limitations.    Ccbham  v.  AdfMniBtnUont  612. 

STOPPAGE  IN  TRANSITU. 

Right  of. — ^A  vendor  delivered  to  the  vendee  a  bill  of  parcels  for  goods 
lying  in  a  public  store,  together  with  an  order  on  the  store-keeper  for 
their  delivery;  it  was  held  that  the  vendor  had  not  the  right  of  stoppage 
in  trunaUu  against  a  person  purchasing  bonajide  for  a  valnahle  consideia* 
tion.    HoQAngmoorih  v.  Napier,  268. 

SURETYSHIP. 

1  Recoyebt  against  Pbincipal.— a  surety  is  entitled  to  recover  from 
his  principal  for  money  paid  by  the  surety  on  behalf  of  the  principal 
on  a  usurious  contract  made  by  the  principal,  and  although  the  latter 
might  have  avoided  such  contract.    Ford  v.  Keith,  4. 

2.  DisCHABGE. — Where  a  surety  bound  himself  to  make  good  a  de6ciency 
arising  from  a  sale  of  goods  consigned  to  the  correspondent  of  the 
creditor  who  had  entire  control  of  the  consignment,  a  sale  by  the 
consignee  at  another  place  than  that  agreed  on  releases  the  surety. 
Ludlow  v.  Simond,  291. 

X  Confession  of  Pbingipal.— In  a  suit  against  a  surety  on  a  recogni- 
zance for  the  good  behavior  of  his  principal,  the  confession  of  the  lat- 
ter that  he  had  published  certain  libels  may  be  given  in  evidence,  but 
not  the  admissions  of  counsel  for  the  principal  in  a  former  trial,  nor  can 
the  verdict  and  judgment  in  the  former  trial  between  different  parties 
be  received  in  evidence  against  the  surety.    Rntfuhlica  v.  jDavis,  366. 

ii  Release. — If  the  creditor  extend  the  credit  to  a  luuger  period  against 
the  will  of  the  surety,  the  latter  will  be  discharged;  but  it  must  appeal 
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thftl  tBch  credxt  wu  giren  either  ezpnedT'or  iiiipSiedlyagaaiiBillii 
MBt  or  inoliiiatioii,  or  that  he  wae  pcejndioed  thenhy.    B^nOtr  t. 

Ik  Saxb. — A  svety  on  eertuB  bondB  is  not  releaeed  merelj  on  the  cnditor 
not  uging  his  demend.  There  mnst  he  an  express  extension  of  credit 
to  the  piincipaL  II  one  ol  the  honds  has  heen  proeeented  to  jndgnMot 
and  an  execntion  retoxned  wnUn  ftoso,  there  is,  therefore.  Ism  neceantj 
to  sne  on  the  others.    Id, 

TSNPEB. 

What  JHk-^t  is  noi  a  ligal  tender  te  say :  '^Hero  I  am  nady.'tha  l«^ 
darar  mast  have  the  moMy  ready  alio.    JToril  ▼•  JIfWhtt;  C2SL 

TBESPAS& 

L  When  will  kot  Ldb  aoadist  OFficsB.— The  theater  ol  the  plaintiff 
vas  aasesaed  by  the  assessors  nnder  an  act  of  congress,  but  emmaoosly 
as  a  dwelling-house;  a  tax  collector  executed  a  waaant  of  distmss 
under  such  assessment.  It  was  held  that  an  action  of  trespass  did  not 
lie  against  him  as  a  ministerial  officer  for  executing  snck  wanant 
Hemiermm  v.  Brown^  164. 

t»  Action  after  Regovebiko  Mesne  Pboftts.— A  leooveiy  of  mesne 
profits  is  no  bar  to  an  action  of  trespass  quart  datmtmJrtffU;  therefare^ 
the  removal  of  fence  rails  is  a  trespass^  and  for  which  damages  may  be 
recovered  in  an  action  of  trespass  quare  dommm/reffU,  notwithstanding 
a  recovery  in  an  action  for  mesne  profits,  unless  such  removal  was 
necessaiy  lor  the  use  and  oocnpation  of  the  land.    0iUY.0ck,5S7m 

See  Dakages»  6;  EZBCCTOBS.  L 

TBOVEB. 

RzoHT  TO  Maintain.— The  plaintiff  to  maintain  an  action  of  trover,  mnsi 
appear  to  be  entitied  to  the  thing  in  question,  and  to  be  in  the  actoal 
and  constructive  possession  thereof,  at  the  time  of  the  oonversion. 
OageY.Ama(m,$S2. 

TRUSTEES. 

1.  Allowances  to.— A  trustee  is  entitied  to  interest  on  advances  mads 
for  Uie  use  of  the  eetitd  que  truBL  He  is  also  entitied  to  an  allowanoe 
for  depreciated  money  paid  him  for  rent  of  the  trustestate;  for  expenses 
incurred  in  erecting  necessary  and  proper  bufldings,  although  the  omM 
que  tnui  was  not  consulted.    DUworth  v.  SkKderUng^  4/B^ 

%  Selection  of.— Where  there  is  no  bankrupt  act  existing^  a  debtor  siay 
properly  select  his  own  trustee,  and  such  trustee  or  assignee  need  not 
necessarily  be  one  of  the  aeditors.     WiUv,  FnmUkh^i- 

See  EXBCUTOBS,  8. 

USAGE. 

UnxASONAfiLE.— The  usage  of  plasterers  to  ehaige  half  the.  aiae  ol  the 
windows,  at  the  price  agreed  on,  for  work  and  materials  is 
able  and  bad.    Jordan  v.  MertdUh^  373. 
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USUBY. 

I.  ftomsflOBT  IXarE  Toid.— H  a  praminoiy  note  ii  ghoi  te  ft  iisnrioiii 
eontiBctp  it  is  mlmohstetfTM^  eren  in  the  bands  of  an  imnwrnit  ludder, 
who  has  leoeiTed  it  in  the  fur  and  regnlar  ooime  of  tzade^  without 
knowledge  of  the  usury.     WUUe  y.  JtoaeoeUf  140. 

ft  AmoNUirr  of  Mobtoaoi  Imfbachxd. — ^A  seenrity  made  on  a  good 
and  bona  Jkh  consideration  cannot  be  made  invalid  by  a  reason  of  a 
sabseqnent  nsnrions  assignment  Hence,  if  a  mortgage  be  assigned  to 
ft  third  person,  who  pays  the  amonnt  due  thereon  to  the  mortgagee,  the 
mortgagor  cannot  avoid  it  in  the  Iiands  of  such  person,  on  accoont  of 
an  agreement  to  pay  liim  a  sum  exoeeding  the  mooi^  paid  and  kgsl 
faifterest    Buthr.  LMngttim,Zl(L 

TSBBICr. 
8eeNKwTBiAL»  1, 9>  4;  Flbadixck  H  1& 

WARRANTY. 

!•  Implied^  ab  to  Laitb.— The  doctrine  of  implied  wanan^ftppUaa  only 
to  artidas  aasceptihle  of  a  standacd  quality,  or  which  are  sold  by  aam^ 
pies,  and  does  not  extend  to  lands  which  have  no  staodaid  quality. 
PoUard  v.  Lymanp  64. 

%  Not  Implibo  in  Salb  of  Goods.— In  an  action  on  the  case  for  selling 
one  article  for  another,  there  must  be  either  an  express  waRaaly  or 
fraud  on  the  part  of  the  vendor.  A  sound  price  does  not  imply  a  war- 
ranty of  soundness,  nor  does  a  description  of  goods  in  a  bill  of  parcels 
amount  to  a  warranty.    Sehxu  v.  WoocU,  215. 

t.  Whxn  not  Ikplisd.-^A  vendor  of  rice  sold  here  is  not  liable  under  an 

implied  warranty  for  a  defect  in  its  quality  or  soundness  which  is  not 

.   diwGvered  until  its  arrival  abroad,  and  which,  if  it  existed  at  the  tima 

ol  sale^  might  easily  have  been  detected  by  an  eramfaatlim.     Foader* 

kod  V.  MacTaggarif  667. 

See  GONTSAOTS,  1;  C0¥BNANT%  1. 

WASTE. 

Wrat  CONFrrruTES.— Waste,  in  this  country,  is  not  to  be  defined  by  tha 
roles  in  the  English  law  in  all  respects,  and  from  the  situation  of  thia 
country  the  cutting  of  timber  for  the  purpose  of  clearing  the  land  ia 
not  waste.  What  shall  be  deemed  waste,  must,  in  a  considerable  de- 
gree, be  left  to  the  jury  upon  the  evidence;  but  if  trees  be  cut  not  for 
the  sake  of  clearing  the  land,  but  for  sale,  it  is  waste.  Ward  ▼.  Skq^ 
pard^  62S. 

WATER<;OURSEa 

L  XJsB  OF.— A  riparian  owner  on  the  upper  bank  of  a  paUie  liver  Sa  not 
UaUe  for  building  thereon  and  using  the  water,  in  an  aetion  by  ai^ 
other  who  had  long  before  had  a  beneficial  use  ol  the  water,  unless 
manifest  and  serious  damage  result  from  the  use  or  enj^ymenti  Hanca 
an  action  will  not  lie  for  diverting  the  water  of  a  river  from  ita  usual 
aooise,  by  erecting  a  dam  for  mills  above  the  mills  of  another,  if  suf* 
Aoiant  water  be  left  to  work  the  lower  nuUs,  though  in  consefMooe  ol 
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mdi  ereeiion  it  be  neceseary  to  run  the  mfll-dam  of  the  lower  mOla 
farther  into  the  stream,  and  the  difficoltj  of  getting  loga  to  the  lower 
millB  be  increaaed  eo  much  as  to'  require  additional  labor.    PaJkaur  ▼. 

t.  RiVBR  AS  A  Public  HiaHWAY.— That  portion  of  the  Hndaon  river 
where  the  tide  does  not  ebb  and  flow,  may  be  held  and  enjoyed  as  pii- 
▼ate  property;  but  it  is  so  far  a  public  river  as  to  be  subject  to  a  use 
as  a  public  highway.    Id, 

IL  Agbeehent  fob  Usb  of. — If  a  stream  of  water  be  owned  by  two  per- 
sons whose  lands  are  on  opposite  sides,  and  they  agree  to  erect  mills 
on  the  land  of  one  and  turn  the  whole  stream  to  the  mills,  it  will  be 
an  appropriation  of  the  water  to  the  mills;  and  whether  held  jointly 
or  in  common,  a  release  of  the  interest  of  one  tenant  in  the  milk  will 
cany  with  it  his  right  to  the  water.     Wetmort  ▼.  WhUe^  823. 

4.  Usb  Appubtbnakt.— By  a-sale  of  mills  the  water  of  the  raoe-way  will 
psss  as  an  incident  of  the  property.    Id. 

&  Bed  of  Nayioablb  RiyEB.~The  ownership  of  the  bed  of  a  navigable 
river  is  in  the  commonwealth,  and  cannot  be  the  substance  of  private 
grant.    Hom/t  v.  Richards^  674. 

6L  RrnsB  not  Nayioablb. — In  a  river  not  navigable,  the  owner  of  the 
soil  on  one  side  is  the  proprietor  of  the  bed  to  the  middleof  the  stream. 
Id. 

WILLS. 

1.  Exclusion  of  Child  fbom  Shabb  nr  Tbstatob's  Bstatb.— Where 
a  testator  in  his  will  makes  such  an  allusion  to  a  child  as  to  show  thai 
he  had  not  forgotten  to  consider  such  child  in  the  distribution  of  his 
estate,  it  will  be  sufficient  to  exclude  such  child  from  a  distributive 
share  in  the  estate  of  the  testator,  and  it  is  not  necessaiy  that  the  child 
should  have  a  legacy  in  the  wilL     Terry  v.  Fodtr^  6. 

Si  Publication. — ^Where  a  person,  who  was  old  and  infirm,  had  submit- 
ted to  him  an  instrument  in  writing,  which  he  signed,  and  which  waa 
attested  by  three  subscribing  witnesses  at  the  same  time,  but  neither 
the  deceased  nor  the  witnesses  gave  any  intimation  at  the  time  that  the 
paper  so  signed  was  a  will,  it  was  held  that  there  was  no  publication  of 
the  will  in  this  case.    SweU  v.  Boardman^  16. 

&  Competency  of  Witnesses.— The  inhabitants  of  an  inooiporated 
society,  to  whom  property  is  devised  for  the  support  of  a  Bchool«  are 
competent  witnes8e»  lo  attest  the  will.     ComweU  v.  Moniy  00. 

4  Fee  when  Vested. — ^A  testator  devised  the  use  and  improvement 
of  all  his  real  estate  to  his  wife  until  his  son  should  amve  at  the  sge 
of  twenty-one  years,  she  bringing  him  up,  and  then  devised  to  his  son 
the  whole  of  his  real  estate,  except  the  use  and  improvement  as  afore- 
said, it  was  held  that  a  fee  vested  in  the  son,  subject  to  a  personal 
trust  or  confidence  in  the  mother,  immediately  on  the  death  of  the 
testator.    EverU  v.  CkUtmdtm,  97. 

&  CoNSTBUcrriON  of.— Every  sentence  and  word  in  a  will  must  be  con- 
sidered in  forming  a  judicial  opinion  on  it.    TurbeU  ▼.  TWMi;  809. 

6.  Meaning  of  Wobd  "Estate."— The  word  estate  in  a  will  carries 

everything,  unless  restrained  by  particular  expressions.    Id. 

7.  Law  Govebnino  as  to  Pebsonal  Pbopebty.— A  will  of  pemmal 

property  not  executed  in  conformity  to  the  law  of  the  testator's  «^iMnyi^?^ 
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^-  tAHhm  tisM  of  bis  death,  irffl  not  be  opemthre  in  vegard  to  personal 

*'^  pwpefty  in  a  foreign  oonntiy,  although  ezeented  aooording  to  the'laws 

*  of  that  conntiy.    DeaetbaU  ▼.  Berqwkr,  448b 

H  Bbbiduaby  Dbviss.— a  testator  bequeathed  to  his  wife  certain  slaves 
dniing  her  natural  life,  and  after  spedfio  deyisea  of  lands  and  slaves  to 
i'  his  two  sons,  devised  as  follows :  "  All  the  rest  of  my  estate  I  leave  at 

u  the  time  of  my  death,  I  desire  may  be  equally  divided  between  my  be- 

loved wife  and  my  dear  sons,  and  their  heirs  forever."    This  residuary 
V  cUnse  vested  in  the  wife  and  sons  equally  the  reversion  in  the  slaves 

:  given  to  her  for  life;  and,  therefore,  on  her  remarriage,  her  husband 

became  entitled  absolutely  to  one-third  of  those  slaves,  and  their  in- 
crease.   Bead  v.  PayiM,  560L 
ii  tl  8AHE. — ^A  testator  directed  that  his  ezecnton  should  petition  the  legis- 

lature to  emancipate  his  slaves;  that  in  case  they  should  not  be  able 
{  to  carry  out  this  provision  of  the  will,  he  then  devised  part  of  the 

slaves  to  a  certain  legatee,  and  the  rest  of  them,  and  "aQ  his  other 
i  property,"  to  certain  rehitions.    This  was  held  an  absolnto  disposition 

,  of  the  residuum,  and  not  a  devise  upon  a  contingency.    JTofo  v.  Car' 

rington^  680. 
i  IfL  Ck)NSTBUcnoN  OF  "All  his  othsb  Pbofebtt."— A  residuary  de- 

vise of  "  aU  his  other  property,"  comprehended  lands  as  well  as  person- 
alty, for  the  mention  of  slaves  did  not  restrict  the  bequest,  and  the 
words  "all  his  other  property,**  carried  a  fee  in  the  lands.  I<L 
IL  Undue  Iitflusncs  in  Makikg.— Where  any  influence  has  been  used 
to  induce  the  execution  of  a  will,  the  jury  should  decide  whether  it 
was  by  fair  and  reasonable  means,  or  by  unfair  and  fraudulent  onesf 
in  the  former  case  they  should  find  in  favor  of  the  will,  in  the  latter 
against  it  Edbeek  v.  Oranberry,  624. 
UL  SlONATUBS  AKD  ATTESTATION.— The  signing  of  a  will  may  be  proved 
1^  proof  that  the  testator  acknowledged  it,  althou^^  the  name,  or  sig- 
nature, or  handwriting  was  not  before  him,  and  though  the  paper  lay 
at  a  distance  on  the  table.  And  the  witnesses  naj  attest  at  diffineol 
timesi  BO  it  bo  in  the  presence  of  the  testator.    UL 

See  EviDSNGB,  17. 
WmnfiSCL 


3  bios  Qba  liSi  sa? 


3  bios  Ob  035  Gba  ^ 


